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Application  for   a   Receiver   of  Oliver   Lee  &  Com- 
pany's Bank  op  Buffalo. 

Constitutional  Law, — Obligation  of  Contrada. 

Where  a  general  banking  law  reserves  the  right  to  alter  or  repeal,  themgfa 
the  aitioles  of  assodation  of  a  bank  incorporated  under  its  proviaioos 
provide  thai  the  shareholders  shall  not  be  individually  liable,  jet,  it  is 
competent  lor  the  people  of  the  Btate,  by  an  amendment  of  thtt  oonsti- 
tution,  to  provide  that  the  atockholders  of  such  banks  shall  be  liable 
in  their  individtud  capacity  for  the  debts  and  engagements  of  the 
oorporation.* 

The  clause  in  the  constitution  of  1846  (Art.  vUi.  §  7),  relating  to  the 
personal  liability  of  the  stockholders  of  banks,  applied  to  existing  cor- 
porations. 

An  amendmeiit  of  the  organic  law  is  not  subject  to  the  same  tedinical 
rales  of  construetioa  as  an  ordinary  act  of  legislation. 

A  banking  association  was  formed  in  1844,  under  the  general  act  of 
1838 ;  its  articles  of  association  provided  that  the  shareholder^  should 
not  be  individually  liable  ;  it  issued  circulating  notes  after  1850  ;  and 
it  was  held,  that  the  stockholders  were  individually  liable,  by  virtue 
of  the  amendment  to  the  constitution,  and  the  act  of  1849,  c.  236. 
The  act  of  the  corporation  in  issuing  such  notes,  being  the  exeroise  of 
a  power  conferred  by  the  corporators,  rendered  them  liable  for  its  con 
8e<|uenc0B. 

1  Followed  in  the  case  of  the  Reciprocity  Bank,  22  N.  Y.  0. 
21  N.  Y.— 2  9 
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Statement  of  tlie  Case. 

*  Appeal  by  Watts  Sherman,  and  Duncan,  Sherman  & 
Co.,  from  an  order  of  the  Supreme  Court  in  a  proceed- 
ing under  the  act  of  1849,  c.  22(5,  to  enforce  the  personal 
liability  of  the  stockholders  of  Oliver  Lee  &  Company's 
Bank  of  Buffalo. 

Tlie  bank  was  organized  under  the  general  banking 
law  of  1838,  and  commenced  business  in  1844.  It  stopped 
payment  in  September  1857,  and  this  proceeding  was  in- 
stituted, shortly  afterwards,  at  the  instance  of  Henry  B. 
Gibson,  one  of  the  stockholders.  The  bank  continued  to 
issue  circulating  notes  up  to  the  time  of  its  failure.  The 
articles  of  association  provided  that  the  shareholders 
should  not  be  liable  in  their  individual  capacity  for  its 
contracts,  debts  or  engagements;  and  the  certiiicate  of 
incorporation  contained  a  similar  provision. 

The  referee  appointed  in  pursuance  of  the  statute 
(Judge  II  ill)  charged  the  sum  of  $170,000  upon  the  share- 
holders, which  he  apportioned  among  them,  including  the 
appellants,  in  proportion  the  number  of  shares  held  by 

each. 

*The  appellants  contended  before  the  referee,  that  " 

^  the  provisions  of  the  amended  constitution  (Art. 
viii.  §  7)  and  of  the  act  of  1849,  did  not  apply  to  corporations 
previously  created ;  or,  if  they  did,  that  they  were  in  vio- 
lation of  the  Constitution  of  the  United  States  (Art.  i.  §  10), 
as  impairing  the  obligation  of  a  contract.  The  objection 
was  overruled,  and  the  referee's  report  confirmed  at 
special  term;  and  the  judgment  entered  thereon  was 
affirmed  at  general  term;  whereupon  this  appeal  was 
taken.* 

Porter^  for  the  appellants. 

Ganson,  for  the  respondent. 

*  For  a  fuller  statement  of  the  facts,  see  the  report  of  this  case  in 
the  Supreme  Court  of  the  United  States,  sub  n<^m.  Sherman  «.  Smith,  1 
Black  587. 
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Denio,  J. — The  firat  question  to  bo  dj'^ermined  relates 
to  the  construction  of  the  constitutional  provision  impos- 
ing personal  liability  upon  the  stockholders  of  banks 
(Const.  Art.  viii.  §  7) ;  and  the  inquiry  is,  whether  it  is 
limited  to  banks  thereafter  to  be  created,  or  applies 
equally  to  existing  banking  corporations.  There  is  no- 
thing in  the  language  which  looks  to  a  discrimination 
between  the  two  classes.  It  declares,  generally,  that  the 
stockholders  in  every  corporation  and  joint-stock  associa- 
tion for  banking  purposes,  issuing  bank-notes,  after  Janu- 
ary 1st,  1850,  shall  be  individually  responsible,  &c.  If  we 
look  to  the  apparent  object  of  the  provision,  no  motive 
can  be  discovered  for  confining  its  operation  to  future 
banks ;  the  intention  was  to  protect  more  adequately  the 
creditors  of  these  institutions,  and  to  take  from  their  pi:o- 
prietors,  to  a  qualified  extent,  the  shield  afforded  by  the 
corporate  personality  in  which  their  individual  owner- 
ship was  merged.  There  were  strong  reasons  for  the 
establishment  of  a  uniform  system  in  this  respect,  if  it 
could  be  *done,  without  manifest  injustice.  The  r  ♦  -lo 
existing  banks  were  numerous,  and  if  they  were 
exempted  from  the  principle  of  personal  liability,  it  would 
be  a  long  time  before  it  would  be  generally  established. 
By  the  general  banking  law,  the  associations  had  the  power 
to  prescribe  for  themselves  the  duration  of  their  corpo- 
rate existence,  and  a  long  term  had  generally  been  named. 
Hence,  if  the  rule  of  personal  liability  only  reached  the 
case  of  future  banks,  there  would  continue  to  be  two 
classes  of  banking  institutions,  for  many  years  to  come. 

The  defendant's  counsel  insists,  that  we  should  not  con- 
strue the  clause  so  as  to  disturb  vested  interests,  unless 
compelled  by  language  which  would  not  admit  of  any 
other  meaning.  But  we  are  not  to  interpret  the  consti- 
tution precisely  as  we  would  an  act  of  the  legislature. 
The  Convention  was  not  obliged,  like  the  lep^islative 
bodies,  to  look  carefully  ta  the  preservation  of  vested 

rights;  it  was  competent  to  deal,  subject  to  ratific:itio:i 

11 


12    .        Matter  op  Lee's  Bank  op  Buffalo.     [March, 


opinion  of  the  Goart,  per  Denio,  J. 


by  the  people,  and  to  the  ConBtitution  of  the  Federal 
Government,  with  all  private  and  social  rights,  and  with 
all  the  existing  laws  and  institutions  of*  the  state ;  if  the 
Convention  had  so  willed,  and  the  people  had  concurred, 
all  former  charters  and  grants  might  have  been  anni- 
hilated. When,  therefore,  we  are  seeking  for  the  true 
construction  of  a  constitutional  provision,  we  are  con- 
stantly to  bear  in  mind,  that  its  authors  were  not  execut- 
ing a  delegated  authority,  limited  by  other  constitutional 
restraints,  but  are  to  look  upon  them  as  the  founders  of  a 
state,  intent  only  upon  establishing  such  principles  as 
seemed  best  calculated  to  produce  good  government,  and 
promote  the  public  happiness,  at  the  expense  of  any  and 
all  existing  institutions  which  might  stand  in  their  wa)'. 
The  rule  laid  down  in  Dash  v.  Van  Kleek  (7  Johns.  477), 
and  other  cases  of  that  class,  by  which  the  courts  are  ad- 
monished to  avoid,  if  possible,  such  an  interpretation  as 
would  give  a  statute  a  retrospective  operation,  have  but 
a  limited  application,  if  any,  to  the  construction  of  a  Con- 
stitution. When,  therefore,  we  read  in  the  provision 
under  consideration,  that  the  stocknolders  of  every  bank- 
ing corporation  shall  be  subject  to  a  certain  liability,  wo 
are  to  attribute  to  the  language  its  natural  meaning,  with- 
#  io  1  out  inquiring  whether  ^private  interests  may  not 
be  prejudiced  by  such  a  sweeping  mandate. 
But,  independently  of  this  consideration,  there  is  enough 
on  the  face  of  the  provision,  to  show  that  it  was  intended 
to  apply  to  all  banks  of  issue,  which  should  be  in  exist- 
ence three  years  after  the  Constitution  should  take  effect, 
without  regard  to  the  time  when  they  were  created.  The 
individual  responsibility  was  applied  only  to  banks  which 
should  issue  bank-notes,  or  some  kind  of  paper  credits  to 
circulate  as  inoney,  after  the  1st  day  of  January  1850,  and 
only  to  such  debts  of  those  banks  as  should  be  contracted 
after  that  day.  The  delay  was  apparently  afforded  in  or- 
der to  enable  the  proprietors  of  existing  banking  institu- 
tions to  determine  whether  they  \vould  remain  banks  of 
12 
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issue,  and  assarae  the  burden  of  individual  liability,  or 
avoid  that  consequence,  by  winding  up  their  aflFairs,  or 
confining  themselves  to  other  branches  of  banking.  It  is 
impossible  to  suggest  any  other  motive  for  postponing 
the  operation  of  the  provision.  If  the  existing  banks  were 
to  be  exempt  from  its  influence,  during  the  continuance  of 
their  charters,  no  delay  would  be  needed  on  their  ac- 
count; and  as  to  future  banks,  to  be  organized  under 
general  laws,  their  proprietors  would  embark  in  the  busi- 
ness, with  a  full  knowledge  of  its  hazards  and  Yesponsi- 
bilities,  and  hence  would  not  require  any  time  to  accom- 
modate themselves  to  it,  and  would  have  no  reason  to 
complain  of  the  sudden  change  of  polioy.  If,  therefore, 
it  were  doubtful,  upon  the  general  language  of  the  pro- 
vision, whether  the  banks  already  established  were  'in- 
tended to  be  embraced,  the  postponement  of  its  operation 
for  three  years,  for  no  conceivable  motive  but  their  con- 
venience, would  show  very  clearly  that  they  were  in- 
tended to  be  brought  within  its  scope,  at  the  expiration  of 
that  period. 

If  we  look  into  the  proceedings  of  the  Constitutional 
Convention,  we  shall  find  the  most  authentic  evidence, 
that  the  actual  intention  of  its  members  was  such  as  I 
have  supposed.  It  appears,  that  while  the  article  in 
which  the  provision  is  found  was  under  consideration,  Mr. 
Kirkland,  a  member  from  Oneida  county,  moved  to  amend 
it,  so  as  to  confine  the  individual  liability  to  corporations 
and  associations  *thereafter  to  be  formed;  but  the  r  *  i^ 
amendment,  after  considerable  debate,  was  nega- 
tived.    (Debates,  Argus  ed.,  664-6.) 

But  the  position  most  strongly  relied  upon  by  the  ap- 
pellants' counsel  is,  that  the  provision,  if  valid,  would 
operate  to  impair  the  obligation  of  a  contract ;  and  hence, 
that  it  is  a  violation  of  the  Constitution  of  the  United 
States.  Upon  this  branch  of  the  case,  certain  principles 
have  been  established  by  the  Federal  Supreme  Court, 
and  are  no  longer  subjects  of  controversy;   that  court 
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liavin^  paramount  jurisdiction  upon  questions  arising 
under  the  Constitution  of  the  United  States,  we  have 
only  to  ascertain  what  has  been  distinctly  determined  by 
it,  and  to  apply  those  doctrines  to  the  case  before  us. 
Thus,  it  has  been  adjudged,  that  an  executed  grant  is  as 
fully  within  the  constitutional  protection  as  an  executory 
agreement;  hence,  a  conveyance  which  takes  effect  to 
transfer  a  title  by  the  delivery  of  the  instrument,  cannot 
be  revoked  or  impaired  by  state  legislation.  {Fletcher  v. 
Feck,  6  Cranch  87,  136-9.)  Then,  the  provision  is  not 
limited  to  dealings  between  individuals,  but  extends 
equally  to  contracts  between  the  State  sovereignties  and 
private  parties;  jior,  in  respect  to  contracts  to  which  the 
State  is  a  party,  is  it  confined  to  such  as  relate  to  definite 
pecuniary  obligations  or  to  specific  real  or  personal  prop- 
erty ;  it  embraces  charters  and  grants  of  corporate  powers 
and  privilege^',  when  conferred  for  private  and  pecuniary 
objects.  {Dartmouth  College  w.Woodwardy  4  Wheat.  518; 
Grceih  V.  Liddle,  8  id.  2 ;  Gordon  v.  The  Appeal  Tax  Court, 
3  How.  133;  State  Bank  of  Ohio  v.  Knoop,  16  id.  369; 
DcHjIgc  v.  Woolsey,  18  id.  331.)  And  it  also  appHes  to  cor- 
porations created  under  general  laws;  such  statutes  are 
considered  as  propositions  extended  to  private  citizens; 
and  when  they  are  accepted,  and  a  corporation  has  been 
organized  pursuant  to  their  provisions,  a  contract  between 
the  State  and  the  private  adventurers  is  created,  which  is 
equally  inviolable  as  the  terms  of  a  charter  granted  by 
special  statute.  In  the  case  of  the  Stale  Bank  v.  Knoop, 
just  referred  to,  a  provision  in  the  general  banking  law  of 
Ohio,  prescribing  a  tax  of  six  per  cent,  of  the  profits  of  the 
^t  ^  r  -1  banks  formed  under  it,  in  lieu  of  all  taxes  *to  which 
it  or  the  stockholders  would  otherwise  be  subject, 
was  held  to  be  a  contract  against  further  taxation,  which 
was  within  the  protection  of  the  Constitution.  It  follows 
from  these  adjudications,  that  if  the  general  banking  law  of 
this  State  had  not  contained  any  reservation  of  a  right  to 

repeal  or  change  it,  the  associations  organized  pursuant 
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to  its  provisions  would  have  been  the  proprietors  of 
franchises  held  under  contracts  with  the  State,  which 
would  have  been  beyond  the  reach  of  legislation. 

It  has  also  been  held  by  the  supreme  court,  that  the 
change  of  a  State  Constitution  can  no  more  operate  to 
abrogate  or  essentially  change  a  contract  of  this  char- 
acter, than  an  ordinary  act  of  legislation.  In  Dodge  v. 
Woclsey  {supra),  the  legislature  of  Ohio  had,  in  1845, 
chartered  a  bank  called  the  Commercial  Branch  Bank  of 
Cleveland,  with  a  provision  for  limited  taxation ;  by  the 
amended  Constitution  of  that  state,  adopted  in  1851,  it 
was  declared,  that  all  property  employed  in  banking, 
yhether  by  banks  then  existing  or  thereafter  to  be  cre- 
ated, should  always  bear  a  burden  of  taxation  equal  to 
that  imposed  upon  the  property  of  individuals.  A  stock- 
holder of  the  bank  filed  a  bill  in  the  circuit  court  of  the 
United  States  against  the  officers  of  the  state,  whose  duty 
it  was  to  collect  a  tax  assessed  under  a  state  law  passed 
in  pursuance  of  the  Constitution ;  and  a  decree  was  made, 
perpetually  enjoining  the  collection  of  the  tax,  which  was 
affirmed  by  the  supreme  court.  The  court  said,  that  a 
change  of  constitution  could  not  release  a  state  from  con- 
tracts made  under  a  constitution  which  permitted  them 
to  be  made."  These  decisions  of  a  tribunal  which  is  en- 
titled so  sit  in  review  of  our  judgments  upon  questions 
arising  under  the  federal  constitution,  must  necessarily  be 
binding  on  us;  we  are  not  at  liberty  to  inquire  whether 
they  do  not  impose  restraints  upon  the  state  sovereign- 
ties, not  within  the  contemplation  of  the  authors  of  the 
Constitution  of  the  United  States,  whatever  might  be  our 
opinion,  if  the  question  were  open  to  our  consideration. 

The  question  before  us  is,  therefore,  narrowed  to  a  con- 
sideration of  the  effect  of  the  provision  in  the  general 
banking  law  *by  which  the  right  is,  in  terms,  re-  r  ♦  la 
served  to  the  legislature  to  alter  or  repeal  it  at 
any  time.     (Laws  of  1838,  c.  253,  §  32.) 

s  And  see  BaUroad  Ckx  «.  McGlure,  10  Wall.  511. 
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This,  according  to  one  view,  is  the  reservation  of  a  right 
only  to  change  or  repeal  it,  prospectively,  from  the  pas- 
sage of  the  modifying  or  repealing  law,  so  that  the  as- 
sociations which  had  been  organized  in  the  meantime 
would  remain  unaffected  bv  such  modification  or  re- 
peal.  On  the  other  hand,  it  is  insisted,  that  it  en- 
abled the  legislature  to  deal  with  the  associations  as 
though  they  were  directly  established  by  a  statute  con- 
taining in  itself  the  usual  reservation.  I  am  of  opinion, 
that  the  latter  is  the  correct  view.  By  the  revised  stat- 
utes, the  charter  of  every  corporation  thereafter  to  be 
granted  by  the  legislature,  was  declared  to  be  subject  to 
alteration,  suspension  or  repeal,  in  the  discretion  of  the 
legislature.  (1  R.  S.  600,  §8.)  This  provision  incor- 
porated itself  into  and  became  part  of  every  special 
charter  which  was  itself  silent  as  to  the  power  of  repeal 
or  change.  But  notwithstanding  this,  and  out  of  abun- 
dant caution,  all  the  bank  charters,  and  I  believe  all  the 
other  acts  of  incorporation,  subsequently  passed,  contain- 
ed a  standing  section  reserving  the  power  to  repeal  or 
change  them.  Prior  to  the  passage  of  the  general  bank- 
ing law,  corporations,  with  a  few  unimportant  exceptions, 
were  created  by  special  laws.  Hence,  the  legislation  re- 
ferred to  was  indicative  of  a  settled  policy  in  the  legisla- 
ture to  make  the  grant  of  corporate  franchises  revocable ; 
and  if  we  are  to  construe  the  banking  law  with  a  certain 
reference  to  that  policy,  we  must  hold,  that  the  reserva- 
tion embraced  the  corporations  which  might  be  created, 
as  the  subjects  of  change  or  repeal,  as  well  as  the  act  it- 
self. This  intendment  becomes  stronger,  when  we  con- 
sider, that  the  statute,  as  a  general  law,  was  equally  capa- 
ble of  being  of  being  prospectively  changed  or  repealed,  " 
as  any  other  law  in  the  statute-book,  though  there  had 
been  no  reservation  of  a  power  of  repeal.  Had  there 
been,  therefore,  no  reservation  in  the  act,  the  legislature 
would  not  have  been  chargeable  with  interfering  with  a 
contract,  or  a  vested  right,  had  it  repealed  the  statute 
16 
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prospectively,  by  declaring  that  no  more  corporations 
should  be  formed,  or  that  such  as  should  thereafter  be  or- 
ganized should  subject  the  as8ocia;tes  to  ^unlimited  r  *  1 7 
personal  responsibility.  The  clause,  therefore, 
meant  something  more  than  the  reservation  of  a  right  to 
interfere  with  the  act  prospectively.  But  again,  the  busi- 
ness of  the  banking  associations  assumed  and  required  the 
continued  existence  of  the  act ;  for  the  state  officers  were 
to  co-operate  with  the  associates  in  the  fabrication  of  cir- 
culating notes;  the  comptroller  was  the  depositary  of  the 
securities  which  were  to  be  furnished.  (§§  1,  2.)  The  re- 
peal of  the  act  would  take  away  the  powers  of  these 
officers,  without  the  exercise  of  which  the  banks  could 
not  continue  their  business. 

From  these  considerations,  I  am  led  to  the  conclusion, 
that  the  effiect  of  the  clause  in  question  was,  to  reserve  to 
the  legislature  the  same  power  over  the  corporations  cre- 
ated under  the  act,  which  was  contemplated  by  the  pro- 
vision of  the  revised  statutes,  which  has  been  referred  to, 
and  by  the  standing  clause  contained  in  special  charters 
granted  since  1830,  in  respect  to  corporations  created  by 
special  law. 

Moreover,  I  think  this  precise  question  has  been  in 
eflfect,  decided  in  this  court.  In  1847,  the  legislature 
passed  an  act  authorizing  the  formation  of  corporations  to 
construct  and  operate  plank-roads ;  the  corporations  were 
to  be  created  by  the  subscribing  and  filing  of  articles  of 
association,  and  there  was  a  reservation  to  the  legislature 
of  the  right  to  alter,  amend  or  repeal  the  act  (Laws  of 
1847,  c.  210);  there  was  also  a  right  reserved  to  annul  or 
repeal  any  corporation  created  under  the  actj  but  none, 
in  terms,  to  alter  or  amend  the  corporation.  The  Sche- 
nectady and  Saratoga  Plank-road  Company  was  organized 
under  this  act,  in  1848,  and  the  defendant  became  a  sub- 
scriber to  the  stock;  afterwards,  in  1849,  an  act  was 
passed,  by  which  plank-road  companies  were  authorized, 
on  certain  conditions,  to  construct  branches  to  their  main 
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line,  or  extend  it,  and  increase  their  capital  for  that  pur- 
pose. (Laws  of  1849,  c.  250.).  In  an  action  against  a  de- 
fendant on  his  subscription,  he  set  up  that  the  directors 
had  availed  themselves  of  the  act  of  1849,  by  increasing 
the  capital  stock,  and  constructing  a  branch-road,  without 
his  consent ;  this  he  contended  released  him  from  his  sub- 
scription by  changing  the  contract.  But  we  held,  that 
^t  -l  Q  n  the  defendant  *made  his  subscription  subject  to 
the  contingency  that  the  legislature  might  change 
the  act,  by  an  amendment,  by  virtue  of  the  power  re- 
served to  alter  or  amend  it.  {Schenectady  and  Saratoga 
Plank-road  Co.  v.  Thatcher,  11  N.  Y.  102.) 

I  do  not  perceive  that  a  corporation  created  under  a 
general  law,  like  the  banking  act  or  the  plank-road  act, 
differ.s  essentially,  in  respect  to  the  point  we  are  consider- 
ing, from  one  organized  under  a  special  statute,  which 
does  not,  ipso  factOy  create  a  corporation.  Nearly  all  the 
charters  of  recent  corporations  are  simply  enabling  acts ; 
commissioners  are  named  to  open  books  for  subscription 
to  the  stock,  and  to  distribute  it  among  the  subscribers, 
in  case  of  an  excess  of  subscription;  then,  an  election  of 
directors  is  to  take  place,  and  the  company  is  to  go  into 
operation ;  the  charters  usually  close  with  a  section  de- 
claring that  the  legislature  may  at  any  time  alter  or  re- 
peal the  act.  A  corporation  is  thus  brought  into  exist- 
ence, by  performing  the  acts  pointed  out  by  the  statute ; 
but  as  it  is  not  created  by  the  act  itself,  but  only  author- 
ized to  be  created  by  the  voluntary  acts  of  others,  the 
power  to  alter  or  repeal  the  act  is  not,  in  strictness  of  lan- 
guage, an  authority  to  interfere  with  a  corporation  duly 
created  according  to  its  provisions.  The  case  appears  to 
me  entirely  parallel  with  those  of  corporations  formed 
under  general  laws ;  yet  it  has  always  been  considered, 
that  the  reservation  enabled  the  legislature  to  act  directly 
upon  the  corporation.  In  The  Buffalo  and  Neiv  York  City 
Raxlroad  Company  v.  Dudley  (14  N.  Y.  336),  the  question 

was,  whether  the  alteration  by  the  legislature  of  the  con- 
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stitution  (ff  a  rai\roiid  corporation,  by  changing  its  name,  in- 
creasing its  capital,  and  extending  its  road  line,  discharged 
the  defendant  from  his  liability  on  a  subscription  to  its 
stock ;  and  it  was  held,  that  it  did  not.  The  act  under 
which  it  was  incorporated  was  such  an  enabling  one  as 
has  been  mentioned,  and  the  reservation  was  of  a  right  to 
alter  or  repeal  the  act.  (Laws  of  1845,  c.  336.)  This 
court  held  that  the  amending  act  was  within  the  power 
reserved. 

Upon  the  whole,  I  am  satisfied,  that  the  legislative  con- 
tract between  the  State  and  the  associates  in  this  bank, 
contained  in  *itself  a  provision  which  saved  and  r  *  in 
reserved  to  the  legislature  the  right  to  withdraw 
the  franchises  granted,  or  to  modif}'^  them,  at  its  pleasure. 

But  it  is  argued,  that  they  could  not  be  revoked  or 
altered  by  a  change  of  the  Constitution,  oven  if  it  could 
be  done  by  the  legislature.  Wo  have  seen,  that  the  su- 
preme dourt  of  the  United  States  has  held,  that  a  state 
constitutional  provision,  acting  prejudicially  upon  a  con- 
tract, is  a  law  passed  by  a  state,  impairing  its  obligation, 
within  the  inhibition  of  the  Federal  Constitution.  This 
is  upon  the  ground,  that  the  substance  of  the  provision  is, 
that  the  state  shall  not  interfere  in  any  way  with  the 
rights  which  citizens  have  acquired  by  contract.  It  may 
be  said,  with  equal  reason,  and  without  any  greater  de- 
parture from  the  strict  meaning  of  language,  that  the 
reservation  contained  in  the  laws  under  which  corpora- 
tions are  formed,  looks  to  a  revocation  of  the  franchises 
by  any  legal  act  which  shall  possess  the  force  of  law, 
though  not  strictly  an  act  of  legislation.  But  it  is  un- 
necessary to  rely  upon  this  answer  to  the  argument.  The 
act  of  1849,  under  which  this  proceeding  was  commenced, 
adds  the  legislative  sanction  (if  aiiy  were  necessary)  to  the 
mandate  of  the  Constitution ;  for  it  declares  the  liability 
of  the  stockholders  to  the  same  extent  and  under  the 
same  circumstances.    The  right  reserved  in  the  general 
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banking  law  has,  therefore,  been  exercised  in  tRe  precisei 
manner  indicated  by  its  language. 

It  is  argued,  that  because  the  act  left  it  to  the  election 
of  the  stockholders  to  determine  whether  they  would  em- 
bark in  the  business  upon  the  footing  of  personal  liability, 
or  upon  that  of  corporate  liability  only,  and  they  declared 
by  the  articles  that  they  would  not  incur  any  individual 
responsibility,  a  private  contract  was  established,  which 
was  beyond  the  influence  of  the  clause  allowing  a  modifi- 
cation or  repeal  of  the  act.  It  is  not  in  the  power  of  the 
associates,  by  any  stipulations  inserted  in  their  articles  of 
association,  to  limit  the  power  of  the  legislature  under  the 
reservation  contained  in  the  act.  These  associations  orig- 
inally had  the  power  to  issue  negotiable  paper,  payable 
on  time,  upon  proper  occasion,  provided  it  was  not  of  a 
*  20  1  ^'^^^^c^®^  *^o  circulate  as  money.  In  1840,  the  leg- 
islature passed  an  act  making  it  unlawful  to  issue 
any  such  paper  unless  it  should  be  payable  on  demand. 
Suppose  the  articles  had  expressly  provided,  that  the 
associations  should  have  the  right  to  issue  such  time 
paper,  no  one,  I  presume,  could  doubt  but  that  the  act 
would  effectually  take  away  that  power,  though  it  was 
allowed  by  express  stipulation  in  the  articles. 

It  might  be  safely  admitted,  that  neither  the  people  in 
their  Constitution  nor  the  legislature  could  convert  a  debt 
which,  at  the  time  it  was  contracted,  bound  no  one  but 
the  corporation,  into  the  private  debt  of  the  stockholders; 
but  this  has  not  been  attempted.  None  of  the  debts 
owing  before  the  Constitution  took  effect,  nor  any  of  those 
which  were  contracted  within  three  years  afterwards,  are 
charged  upon  the  stockholders.  The  power  of  the  cor- 
poration to  contract  at  all  was  a  corporate  franchise,  and 
subject  to  the  control  of  the  legislature  by  force  of  the 
reservation ;  they  might  wholly  annihilate  the  power  to 
contract,  by  repealing  the  act,  or  continue  it,  subject  to 
such  conditions  or  restrictions  as  they  saw  fit  to  impose. 

Where  a  party  has   a  discretion  to  prohibit  an  act  al- 
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together,  if  he  considers  it  best  for  his  own  interest,  he  is 
never  bound  absolutely  and  unconditionally  to  forbid  it; 
he  may  allow  it,  on  such  conditions  as  he  supposes  may  be 
consistent  with  his  interests.  What  the  legislature  did, 
was,  to  continue  the  power  to  contract  upon  the  corporate 
credit  alone,  on  condition  that  the  association  would 
relinquish  the  faculty  of  issuing  a  paper  currency  after 
January  1st,  1850;  and  to  declare  that  if  it  should  elect  to 
remain  a  bank  of  issue,  after  that  day,  it  should  not  incur 
debts  on  the  sole  credit  of  the  corporation;  but  it  might, 
in  that  event,  continue  to  make  contracts,  after  that  day, 
upon  the  corporate  credit,  with  a  limited  personal  respon- 
sibility superadded.  The  association  elected  to  retain 
the  faculty  of  issuing  bank-notes,  and  thereby  voluntarily 
assumed,  so  far  as  it  was  competent  to' do  it,  in  behalf  of 
its  stockholders,  the  individual  liability  attached  tb  its 
contracts  by  the  Constitution  and  the  act  of  1849. 

But  it  is  said,  that  the  corporation  could  not,  by  any  act  or 
omission  of  its  own,  implicate  its  stockholders  in  a  liability 
which  they  had  not  consented  to  assume,  and  r  #  oi 
*which,  on  the  contrary,  they  had  declared  they 
would  not  incur.  But  they  had  voluntarily  consented  to 
become  stockholders,  upon  the  conditions  held  out  by  the 
general  banking  law.  One  of  these  conditions  was,  that  the 
legislature  might  amend  and  alter  the  act,  and  in  that  way 
change  and  modify  the  constitution  of  the  corporation.  A 
change  under  this  reservation  to  alter  might  render  their 
investment  more  or  less  profitable,  and  their  position  more 
or  less  hazardous ;  whatever  peril  it  entailed  they  consented 
to  assume.  Stockholders  cannot  put  in  the  plea  non  in  hcec 
foedera  vent ;  for,  although  they  have  not,  by  a  direct 
act,  become  parties  to  the  contracts  of  the  association, 
they  have  conferred  powers  upon  others  to  contract,  to  a 
limited  extent,  in  their  behalf.  In  the  first  place,  they 
have  empowered  the  corporation  to  affect  their  indi- 
vidual interests  to  the  extent  of  the  corporate  authority, 

and  then  they  have  agreed  that  the  corporate  power  may 
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be  changed  by  the  legislature.  That  change  might  oper- 
ate by  way  of  restriction  or  extension;  in  fact,  it  was 
materially  enlarged.  Originally,  the  acts  of  the  corpora- 
tion could  only  aflfect  the  shareholders  to  the  amount  of 
their  contributions  to  the  capital  stock,  but  by  the  en- 
largement of  its  powers,  it  was  enabled  to  make  contracts 
which  might  call  for  a  further  contribution  of  an  equal 
amount.  The  superadded  liability  is  as  clearly  within 
their  contract,  as  that  incurred  in  the  first  instance ;  for, 
it  has  been  incurred,  according  to  the  terms  of  an  ar- 
rangement to  which  they  were  parties.  In  the  two  cases 
referred  to  from  Kernan's  Reports  (11  &  14  N.  Y.),  the  de- 
fendants insisted,  that  they  had  never  contracted  to  em- 
bark their  money  in  the  enterprises  which  were  being 
actually  prosecuted  by  the  directors;  but  the  answer 
which  this  court  gave  was,  that  they  had  voluntarily  em- 
barked their  credit  in  corporations,  whose  powers  were 
liable  to  be  enlarged  by  the  legislature. 

It  is  further  argued,  that  the  appellants,  supposing 
them  to  hold  only  the  minor  part  of  the  stock  of  the  asso- 
ciation, had  no  means  of  embracing  the  alternative  held 
out  by  the  constitutional  provision  and  the  act  of  1849, 
of  abandoning  the  business  of  issuing  bank-notes.    This 

*  oo  1  ^^^  ^®  *^^® »  ^^^  ^*  ^^  ^^®  same  *disability  which 
-•  attaches  to  every  stockholder  in  a  corporation,  who 
cannot  control  a  majority  of  the  stock ;  the  direction  may 
do  acts  which  he  wholly  disapproves,  but,  as  many  per- 
sons have  found  to  their  cost,  he  is  utterly  powerless 
to  arrest  the  proceedings  of  the  governing  authority. 
Whether  the  power  which  is  exercised  originally  belonged 
to  the  corporation,  or  has  been  superimposed  by  competent 
authority,  his  liability  for  its  acts  is  of  the  same  character. 
The  power  of  a  state  legislature  to  impose  personal 
liability  upon  the  stockholders  of  a  corporation,  for  debts 
created  subsequently  to  the  passage  of  the  act  prescrib- 
ing tlie  liability,  has  been  affirmed  by  the  Supreme  Court 

of  Maine.     {Stanley  v.  Stanley,  13  Shep.  191.)     A  manu- 
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facturing  company  was  chartered  in  1833;  there  was  a 
prior  act,  passed  in  1831,  declaring  that  the  legislature 
might  alter  or  repeal  any  act  of  incorporation;  in  1839, 
an  act  was  passed  making  the  stockholders  in  corporations 
chartered  after  1831,  personally  liable  for  debts  contracted 
after  the  act  of  1839;  the  company  incurred  a  debt  in 
1841,  and  the .  plaintiflF  subsequently  purchased  stock  in 
the  corporation,  and  his  property  was  taken  on  an  execu- 
tion against  the  company;  that  being  the  mode  in  that 
state,  of  enforcing  the  personal  liability  of  stockholders. 
In  an  action  of  trespass  against  the  sheriff,  the  court  held 
the  plaintiff  liable  for  the  debt,  and  gave  judgment  for 
the  defendant.  They  said,  "  if  the  corporators  were  not 
satisfied  with  their  individual  liabilities  so  created,  they 
had  it  in  their  power  to  cease  creating  them." 

My  conclusion  is,  that  the  provision  in  the  Constitution 
and  in  the  act  of  1849,  which  imposed  upon  the  stock- 
holders of  banks  the  personal  liability  which  was  enforced 
by  the  proceedings  under  review,  did  not  impair  the  obli- 
gation of  any  contract  to  which  the  appellants  were  par- 
ties. If  this  view  is  concurred  in  by  my  brethern,  the 
order  appealed  from  must  be  affirmed. 

Judgment  affirmed.* 

*  This  Judgment  was  snbseqnentlf  afEinned  hj  the  Supreme  Coart 
of  the  United  States,  under  the  name  of  Sherman  d.  Smith,  1  Black 
587,  upon  a  writ  of  error  to  the  court  of  appeals ;  and  the  law  of  the 
case  is  therefore  settled  by  the  highest  authority.  And  see  the  case  of  the 
Empire  City  Bwik,  18  N.  Y.  Ifi9.  The  reservation  of  the  right  to 
amend,  alter  or  repeal  a  charter,  confers  authority  to  make  any  altera- 
tion which  will  not  defeat  or  substantially  impair  the  object  of  the  grant, 
or  any  rights  vested  under  it    Holyoke  Co.  v.  Lyman^  15  WalL  500. 
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Ogden  V.  Peters  and  others. 
Assignment  for  tJie  bene/U  of  Creditors. 

The  fact  that  an  assignor  for  the  benefit  of  creditors  believes  that  his 
estate  is  sufficient  for  the  payment  of  his  debts,  does  not,  per  se»  inval- 
idate the  assignment,  if  there  were  no  intent  to  hinder  and  delay  the 
creditors. 

A  clause  in  the  assignment  directing  the  trustee  "  to  convert  the  assigned 
property  into  cash,  as  soon  as  the  same  may  conveniently  and  properly 
be  done,"  is  mere  surplusage,  and  does  not  affect  its  validity. 

Appeal  from  the  judgment  of  the  Supreme  Court  at 
general  term,  in  the  second  district,  dismissing  the  plain- 
tiff's complaint.  The  facts  are  sufficiently  stated  in  the 
opinion  of  the  court.  (Reported  below,  on  a  former  trial, 
in  15  Barb.  560.) 

Dean,  for  the  appellant. 

Porter,  for  the  respondents. 

CoMSTOCK,  C.  J. — ^The  assignment  is  not  void  for  the 
reason  merely  that  it  contains  a  provision  directing  the 
*  94.  1  ^s^^S"^®  ^^  *convert  the  property  "into  cash 
as  soon  as  the  same  may  conveniently  and 
properly  be  done."  The  rule  undoubtedly  'is,  that 
an  insolvent  debtor  cannot  create  a  trust  of  this 
nature,  and  impose  upon  the  trustee  any  restric- 
tions inconsistent  with  the  right  of  creditors  to  have 
the  assigned  property  converted  immediately  into  money, 
for  the  payment  of  their  demands.  An  assignment  di^awn 
precisely  as  it  ought  to  be,  will  not  undertake  to  speak  to 
the  assignee  in  regard  to  his  duties  under  the  trust; 
those  duties,  unless  the  creditors  themselves  direct  other- 
wise, are  simply  to  convert  the  estate  and  pay  the  debts 

in  the  order,  and  with  the  preferences,  indicated  in  the  in- 
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strument.  A  trustee  is  always  bound  by  any  restrictions 
contained  in  the  writing  which  creates  the  trust,  and  if 
these  are  inconsistent  with  the  rights  of  creditors,  the 
trust  itself  must  fall  to  the  ground.  The  law  does  not,  in 
general,  control  a  trustee,  in  opposition  to  the  will  of  the 
author  of  the  trust,  as  declared  in  the  writing  by  which  it 
is  constituted ;  but  the  law  can  and  does  overthrow  all 
schemes  by  which  creditors  are  hindered,  delayed  or  de- 
frauded. In  this  particular  case,  we  think,  the  direction 
to  the  assignee  was  harmless,  although  it  was  entirely 
supererogatory.  We  consider  it  harmless,  because  it  has 
no  definite  meaning  at  all ;  the  language  maybe  criticised, 
but  it  cannot  fairly  be  construed  as  conferring  any  power 
or  direction,  outside  of  the  simple  and  plain  duty  of  the 
assignee,  to  go  on  at  once,  convert  the  estate  and  pay  the 
debts.* 

It  was  found  at  the  trial,  as  a  conclusion  of  fact,  that  the 
assignor,  when  he  made  the  assignment,  supposed  that 
his  property  was  sufficient  to  pay  his  debts,  and  on  this 
ground,  it  is  said,  that  the  law  condemns  the  transaction. 
As  assignments  for  the  benefit  of  creditors  are  generally 
made  by  insolvent  debtors,  it  is  not  unfrequently  urged, 
that  such  dispositions  of  property  can  be  made  only 
by  that  class  of  persons;  but  this  doctrine  has  no 
foundation  in  principle  or  authority.  These  assign- 
ments are,  in  their  nature,  simply  trusts  for  the 
payment  of  debts.  The  power  to  create  such  trusts  is 
certainly  not  peculiar  to  insolvent  men ;  on  the  contrary, 
it  is  a  power  more  unquestionably  possessed  by  men 
who  are  entirely  solvent.  In  *Erigland,  insol-  ^  ^  ^^ 
vent  assignments  fall  under  the  condeitma-  *■ 
tion  of  the  bankrupt  system ;  but  there,  as  well  as  here, 

'  A  provision  in  mere  affirmance  of  the  legal  obligations  of  the  as- 
rignee,  authorizing  him,  in  terms,  to  do  precisely  what  the  law,  if  the 
asagnment  was  silent  on  the  subject,  would  require  him  to  do,  cannot 
affect  the  validity  of  the  instrument.  Grant  «.  Chapman,  88  N.  Y.  293, 
and  see  Griffin  v.  Marquardt,  infra  121. 
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persons  of  undoubted  ability  to  pay  their  deb  to  can  dis- 
pose of  their  property  as  they  please,  so  far  as  the  ques- 
tion of  power  merely  is  concerned.  This  right  of  dispo- 
sition, on  general  principles  of  law  and  justice,  was  never 
doubtful,  except  in  case  of  a  debtor's  inability  to  meet 
his  engagements.  In  that  condition,  the  claims  of  credit- 
ors are,  in  justice,  paramount,  and  the  debtor's  power  to 
dispose  of  his  estate,  even  for  their  benefit,  was  not  es- 
tablished without  a  struggle.  In  short,  it  was  the  insol- 
vency, rather  than  the  solvency,  of  a  debtor  which  sug- 
gested the  doubt  in  regard  to  the  right  of  putting  the 
whole  or  any  part  of  his  property  in  trust  for  the  benefit 
of  creditors.  It  is  undoubtedly  true,  that  a  solvent  as 
well  as  an  insolvent  person  person  may  make  a  fraudulent 
assignment;  in  either  condition,  the  question  is  one  of 
fact,  depending  mainly  on  other  circumstances,  where  the 
instrument  is,  on  its  face,  free    from    obnoxious    pro- 


visions.' 


It  has  been  urged,  that  a  debtor  having,  as  he  believes, 
an  estate  more  than  sufficient  to  pay  all  his  debts,  but 
nevertheless  embarrassed  by  their  immediate  pressure, 
and  fearing  a  sacrifice,  has  no  right  to  withdraw  his  prop- 
erty from  legal  process,  and  delay  his  creditors  by  the  in- 
terposition of  a  trust.  This  argument  has  the  same  force 
in  the  case  of  admitted  insolvency ;  in  either  case,  if  the 
intention  is  to  hinder  or  delay  creditors,  the  transaction 
is  fraudulent,  but  that  intention  cannot  be  inferred  from 
one  condition  of  the  assignor  any  more  than  from  the 
other.  It  is  admitted,  that  an  insolvent  may  assign  the 
whole  or  any  part  of  his  estate ;  it  is  a  perfectly  clear 
proposition,  that  a  person  not  only  solvent  but  unembar- 
rassed may  do  the  same  thing.  Is  there  then  an  inter- 
mediate condition  between  solvency,  entire  and  complete, 

*  An  assignment  for  the  benefit  of  creditors,  if  free  from  fraud,  will 
not  be  defeated,  because  it  incidentally  and  inevitably  hinders  and  de- 
lays creditors ;  the  question  of  intent  is  one  of  fact.  Hauselt  v.  Vilmar, 
19  Alb.  L.  J.  296 ;  s.  c.  2  Abb.  N.  C.  222. 
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and  total  insolvency,  where  the  right  and  power  to 
create  such  a  trust  do  not  exist?  According  to  plain 
rules  of  logic  and  law,  I  think  there  is  not. 

The  authorities  cited  in  support  of  the  doctrine  con- 
tended for  do  not  sustain  it.  In  Ward  v.  Trotter  {Z  Mon.  1), 
the  deed  of  trust  declared,  that  the  debtor  made  the  assign- 
ment "to  prevent  *a  sacrifice  of  his  property,  which  r  *  26 
he  deemed  ample  for  the  payment  of  his  debts." 
One  of  the  objects  of  the  trust,  therefore,  was  to 
prevent  a  sacrifice,  and  this  was  illegal,  because  the 
creditors,  in  their  election,  had  a  right  to  demand 
an  immediate  conversion,  although  at  a  loss  to  the 
debtor's  estate.  The  assignment  was,  therefore,  ad- 
judged to  be  void.  A  similar  doctrine  was  laid  down  in 
Vernon  v.  Morton  (8  Dana  247,  263).  These  Kentucky 
cases  were  cited  in  Van  Nest  v.  Yoe  (1  Sand.  Ch.  4).  In 
that  case,  the  illegality  did  not  appear  on  the  face  of  the 
instrument,  but  the  answer  admitted  that  the  assignment 
was  made  with  a  view  to  have  a  solvent  but  embarrassed 
estate  "  turned  to  the  best  account  J'  This  was  understood 
to  be  a  confession  that  the  motive  of  the  debtor  was  to 
procure  an  extension  of  time,  so  as  to  save  a  larger  sur- 
plus to  himself.  Some  observations  of  the  Assistant  Vice- 
Chancellor  may  go  further  than  he  was  required  to  go, 
by  the  precise  facts  before  him ;  but  the  case  itself  is  by 
no  means  an  authority  for  saying  that  a  solvent  debtor 
may  not  make  an  honest  and  valid  assignment. 

It  is  claimed,  that  the  complaint  in  this  case  is  so  framed 
as  to  justify  a  decree  that  the  assignee  account  for  the 
estate  which  went  into  his  hands,  even  assuming  that  the 
assignment  is  valid.  This  view  of  the  case  does  not  ap- 
pear to  have  been  urged  at  the  trial,  and  there  is  in  the 
record  no  exception  which  raises  such  a  question.  We 
think  the  judgment  must  be  afiirmed. 

Judgment  affirmed. 
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Jewett  t).  Banking. 
Evidence. — Motive. — Non-clemdl  of  Charge. 

In  an  action  for  an  assault  and  battery,  not  committed  in  the  presence  of 
witnesses,  ill-feeling  on  the  part  of  the  defendant  towards  the  plain- 
tiff, may  be  shown,  as  a  link  in  the  chain  of  circumstantial  evidence. 

So  also,  that  the  defendant  did  not  deny  the  assault,  when  char^^  with 
it,  though  ho  had  denied  it  on  a  former  occasion,  in  the  presence  of 
other  witnesses ;  the  weight  to  be  given  to  such  evidence  is  for  the 
jury. 

Jewett  V.  Banning,  28  Barb.  13,  affirmed. 

Appeal  from  the  judgment  of  the  Supreme  Court,  at 
general  term,  in  the  seventh  district,  reversing  an  order 
for  a  new  trial,  and  giving  judgment  upon  the  verdict. 
(Reported  below,  23  Barb.  13.) 

The  action  was  for  an  assault  and  battery,  alleged  to 
have  been  committed  by  the  defendant  upon  the  plaintiff, 
in  November  1852.  There  was  no  direct  and  positive  ev- 
idence that  the  injury  ^vas  committed  by  the  defendant; 
no  person  having  been  present  at  the  time  of  the  occur- 
rence. On  the  trial,  the  plaintiff  gave  evidence  tending  to 
show  ill-will  on  the  part  of  the  defendant  towards  her,  at  a 
time  immediately  preceding  the  alleged  assault.  She  also 
showed,  that  shortly  after  receiving  the  injury,  she  charged 
the  defendant,  in  the  presence  of  witnesses,  with  having 
injured  her  arm ;  to  which  he  made  no  reply.  The  defend- 
ant, however,  produced  witnesses,  who  testified  that,  about 
an  hour  previously,  they  heard  the  plaintiff  make  substan- 
tially the  same  charge,  which  the  defendant  then  denied. 
*  28  1  *Thelearnedjudgo,  after  explaining  to  the  jury  the 
nature  and  principles  of  such  evidence,  submitted 
to  their  consideration,  the  weight  to  bo  given  to  the  defend- 
ant's silence,  on  the  second  occasion  on  which  the  charge  was 
made.  The  defendant  excepted  to  this  part  of  the  charge, 
28 
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as  also  to  the  submissLon  of  the  question  of  the  defend- 
ant's ill-feeling  towards  the  plaintiflT, 

There  was  a  verdict  for  the  plaintiff,  which  was  set 
aside  at  the  special  term,  and  an  order  made  for  a  new 
trial ;  on  appeal,  however,  to  the  general  term,  the  order 
was  reversed,  and  judgment  rendered  for  the  plaintiff  on 
the  verdict.  (See  23  Barb.  13).  Ilie  defendant  took  an 
appeal  to  this  court. 

Sdden,  for  the  appellant. 

ffopkinSy  for  the  respondent. 

*Davies,J. — The  first  question  presented  for  bur  r  «  oq 
consideration  upon  this  appeal,  is,  as  to  the  correct- 
ness of  the  charge  of  the  judge  at  the  circuit,  in  stating  to 
the  jury,  that  if  they  were  satisfied  from  the  testimony,  that 
there  existed  any.  ill-feeling  on  the  part  of  the  defendant 
towards  the  plaintiff,  that  was  a  circumstance  to  be  taken 
into  the  account.  The  fact  of  an  assault  and  battery  upon 
the  plaintff,  on  the  day  named,  by  some  one,  would  seem 
to  have  been  established  by  proof  satisfactory  to  the  jury ; 
th6  fact  of  such  an  assault,  even  from  the  imperfect  state- 
ment of  the  testimony  contained  in  the  bill  of  exceptions, 
cannot  well  be  doubted.     It  is  suflBcient,  however,  to  say, 
that  such  fact  has  been  found  by  the  jury,  and  we  see  no 
occasion  to  question   the  finding  in  this  respect.     The 
main  question  litigated  before  the  jury,  was,  whether  the 
defendant  committed  the  assault.    To  satisfy  them  that 
he  did,  a  chain  of  circumstances  was  adduced,  from  which 
it  was  contended,  on  the  part  of  the  plaintiff,  that  they 
would  be  justified  in  finding  that  the  defendant  did  com- 
mit the  assault.     A  link  in  this  chain  was  the  fact  of  ill- 
feeling  on  the  part  of  the  defendant  towards  the  plaintiff. 
This  evidence  was  not  adduced,  as  the  learned  counsel 

for  the  appellant,  in  his  argument,  supposed,  to  show  the 
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intention  of  the  defendant  in  committing  the  assault; 
neither  \ya8  it  offered  to  establish  the  fact  thaf  an  assault 
had  been  committed.  It  was  manifestly  offered  with  the 
intent  to  establish,  in  connection  with  other  circum- 
stances, the  fact  that  the  assault  was  committed  by  the 
defendant;  it  was  a  part  of  the  testimony  to  point  him 
out  as  the  guilty  party,  and  to  satisfy  the  mind  of  the 
jury,  beyond  all  reasonable  doubt,  of  his  guilt,  by  exhibit- 
ing a  motive  on  his  part. 

The  judge  at  the  circuit  very  truly  said  to  the  jury, 
that  the  plaintiff's  case,  that  is,  as  to  the  guilt  or  innocence 
of  the  defendant,. was  entirely  supported  by  circumstantial 
evidence ;  and  he  very  properly  added,  that  such  evidence 
is  always  competent,  and  is  often  as  satisfactory  as  direct 
or  positive  testimony.  Some  jurists  have  said,  that  it  is 
even  more  reliable,  and  less  liable  to  load  to  error.  With- 
*  ^0  1  ^^^  entering  that  field  of  fruitful  ^discussion,  it 
is  only  necessary  here  to  remark,  that  it  is  a  com- 
petent source  of  testimony,  and  if  the  circumstances  ad- 
duced lead  the  mind  of  the  jury  to  the  inevitable  conclu- 
sion arrived  at,  no  fault  can  bo  found  with  it. 

In  the  case  under  consideration,  many  circumstances 
were  produced,  tending  to  show,  as  contended  for  by  the 
plaintiff,  that  the  assault  was  committed  by  tlie  defendant. 
As  bearing  on  this  point  of  the  case,  it  must  be  assumed, 
from  the  charge  of  the  judge,  that  ill-feeling  on  the  part 
of  the  defendant  towards  the  plaintiff  had  been  shown. 
Were  the  jury  at  liberty  to  take  this  circumstance  into 
account,  in  determining  the  fact  whether  or  not  the  de- 
fendant committed  the  assault?  In  criminal  cases,  ex- 
pressions of  ill-will  by  the  prisoner  towardn  tlie  deceased 
or  person  injured,  are  always  admitted  as  having  a  most 
material  bearing  upon  the  inquiry  as  to  the  guilt  or  inno- 
cence of  the  party  accused.  (Burrill  on  Cir.  Ev.  335,  336, 
&c.,  and  cases  there  cited.)  It  is  there  stated,  that  by  this 
evidence  we  obtain  an  insiglit  into  the  heart  and  mind  of 
the  party ;  his  motives,  which  before  could  only  be  con- 
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jectured,  or  at  best  inferred  by  a  process  of  reasoning, 
stand  now  directly  revealed;  his  heart  is,  as  it  were,  laid 
open  to  view,  showing  enmity  or  desire  of  revenge  to  be 
the  source  and  spring  of  his  whole  conduct.*  In  the 
case  of  The  People  v.  liickert  (8  Cow.  226),  on  an  issue  of 
forcible  entry  and  detainer,  the  defendant  having  entered 
peaceably,  said  to  the  relator,  "  It  will  not  be  well  for  you, 
if  you  over  come  upon  the  premises  again,  by  day  or  by 
night ;"  it  was  hold,  that  this  was  relevant,  and  might  be 
left  to  the  jury,  from  which  to  find  a  forcible  detainer. 
In  the  present  case,  if  the  life  of  the  plaintiff  had  been 
taken  on  the  occasion,  and  the  defendant  was  on  trial  for 
the  homicide,  the  evidence  would  clearly  be  a  circum- 
stance to  be  taken  into  account  in  fixing  guilt  upon  him. 
We  are  unable  to  see  any  reason  why  the  jury  might  not 
properly  take  it  into  consideration,  in  determining  whether 
or  not  the  assault  upon  the  plaintiflF  was  committed  by 
the  defendant;  and  wo  think  there  is  no  error  in  the 
charge  of  the  judge  at  the  circuit,  in  thus  submitting  it  to 
them. 

*In  reference  to  the  second  exception,  I  do  /  ^j  o-i 
not  perceive  that  any  rule  of  law  has  been 
violated.  The  judge  very  properly  told  the  jury 
that  if,  w^hen  the  charge  was  made,  the  defendant,  at 
the  same  time,  denied  it,  it  fumish.ed  no  evidence 
against  him.  But  there  was  evidence  in  the  case  tend- 
ing to  show  that,  after  the  charge  had  been  made  by 
the  plaintiff,  and  denied  by  the  defendant,  and,  as  we 
think  may  fairly  be  inferred  from  the  testimony,  in 
another  conversation,  in  the  presence  of  different  auditors, 
and  after  the  lapse  of  three-fourths  of  an  hour,  the  charge 
was  repeated  by  the  plaintiff,  with  some  variations.  The 
judge  stated  to  the  jury,  in  reference  to  this,  that  they 

'  On  the  trial  of  an  indictment  for  a  capital  offence,  evidence  of 
motive  for  the  commission  of  the  crime  is  always  admissible.  Carroll 
«.  Commonwealth,  84  Penn.  St.  107.  Campbell  v.  Commonwealth,  Ibid. 
187     Hester  v.  Commonwealth,  85  Ibid.  189. 
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would  not  conclude  that  if  the  defendant  had  once  em- 
phatically denied  the  charge,  he  was  called  upon  to  repeat 
the  denial,  on  the  accusation  being  renewed ;  but  it  was 
left  to  them  to  give  such  weight  to  his  silence,  when  it 
was  repeated,  if  repeated,  as  it  was  entitled  to,  under  the 
rules  he  had  already  laid  down.  These  rules  had  been 
most  favorable  to  the  defendant,  and  excluded  the  idea 
that  he  was  bound,  on  the  same  occasion  of  the  repetition 
of  the  charge,  to  re-affirm  his  denial.  The  charge  of  the 
judge  must  be  understsod  as  meaning,  with  the  qualifica- 
tions and  restrictions  which  he  had  already  stated,  that 
the  jury  were  at  liberty,  if  they  found  the  accusation  was 
repeated,  in  another  conversation,  and  with  different  per- 
sons present,  to  give  such  weight  to  the  defendant's  silence, 
if  silent  he  was,  as,  under  the  rules  laid  down,  it  might  be 
entitled  to. 

The  evidence  would  seem  to  have  warranted  the  jury 
in  assuming  that  there  was  an  interval  of  nearly  an  hour 
between  the  conversation  in  which  the  charge  was  made 
and  denied,  and  that  in  which  it  was  made  and  the  de- 
fendant was  silent.  It  is  undeniable,  that  at  least  two 
persons  were  present  at  the  last  conversation,  who 
were  not  present  at  the  first.  If  the  jury  could  have 
HO  found,  there  is  no  just  cause  of  complaint  by  the 
defendant  as  to  this  part  of  the  charge.  If  there 
is  any  ambiguity  as  to  the  preceise  meaning  of 
the  judge,  it  was  in  the  power  of  the  defendant 
to  have  had  it  corrected  at  the  trial.  But  it  seems 
to  us,  that  the  charge,  in  view  of  the  facts  developed 
at  the  trial,  and  the  previous  instructions  to  the  jury,  is 
*unobjectionable.  While  the  judge  most  explicitly 
-I  and  truly  told  the  jury,  that  the  making  of  the 
charge,  and  its  denial  by  the  defendant,  furnished  no  evi- 
dence against  the  defendant,  he  very  properly  forbore  to 
tell  them,,  that  if  the  charge  was  repeated  on  another  oc- 
casion, in. the  presence  of  different  auditors,  and  the  de- 

fendant  remained  silcrit,  his  previous  deiiial  was  a  shield 
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to  him,  and  no  unfavorable  inference  was  to  be  drawn 
from  his  silence  on  the  repetition.  We  do  not  see  why 
the  defendant's  conduct,  on  such  repetition  of  the  charge, 
was  not  to  bo  considered  by  the  jury,  under  the  rules 
and  instructions  given  to  them  by  the  court.  It  was  a 
circumstance  of  more  or  less  weight,  in  determining  the 
fact  r»s  to  the  assault  having  been  committed  by  the  de- 
fendant, and  as  such,  we  think,  was  properly  submitted 
for  the  consideration  of  the  jury,*  The  judgment  should 
be  affirmed. 

Wright,  J. — The  action  was  sought  to  be  maintained 
by  indirect  or  circumstantial  proof.  Whether  the  evi- 
dence was  sufficient  to  carry  the  case  to  the  jury  was  not 
made  a  question ;  and  the  jury  found  against  the  defend- 
ant. The  legal  questions  open  for  discussion  in  this 
court  arise  on  the  charge  of  the  judge. 

The  judge,  among  otlier  things,  charged,  that  if  the 
jury  were  satisfied  from  the  testiinpny,  that  there  existed 
any  ill-feeling  on  the  part  of  the  defendant  towards  the 
plaintiff,  that  was  a  circumstance  to  be  taken  into  the 
account,  in  determining  whether  the  defendant  was  guilty 
of  the  assault  charged.  To  this  then  there  was  a  general 
exception,  raising  merely  the  question  whether  ill-feeling 
on  the  pirt  of  the  defendant  towards  the  plaintiff  was  a 
fact  c-dmissible,  in  connection  with  other  facts,  to  prove, 
or  from  which  the  jury  might  infer,  that  ho  committed  the 
assault.  It  did  not  raise  the  question  whether  there  was 
any  or  enough  testimony  on  the  point  of  ill-feeling  to  go 
to  the  jury.  It  is  now  urged,  that  if  the  fact  were  in  its 
nature  admissible,  there  was  no  evidence  whatever  of  ill- 
feeling,  or  anything  from  which  the  jury  could  be  authorized 
to  infer  it,  and  hence,  in  this  respect,  it  was  error  in  the  court 


•  Tlie  silence  of  one  partv,  when  the  other  asserts  a  fact,  is  evidence 
of  an  admission,  to  go  to  the  jary  ;  its  value  and  weight  is  for  th'in. 
McClenkan  v.  McMillan,  G  Penn.  St.  0G6. 
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*  ^^  1  *to  Bubmifc  the  question.  This  objection,  however, 
comes  too  late ;  the  sufficiency  of  the  proof  of  ill- 
feeling  between  the  parties  was  not  made  a  question  on 
the  trial ;  and  we  are  not  to  assume  that  the  Case,  as 
m;ide  up,  contains  all  the  testimony  on  that  subject.  As 
a  legal  proposition,  therefore,  is  it  competent  for  a  jury, 
in  an  action  of  assault  and  battery,  sought  to  be  main- 
tained by  circumstantial  proof,  to  base  their  finding  of 
the  main  issue,  in  any  degree,  upon  the  fact  that  ill-will 
existed  on  the  part  of  the  party  charged  towards  the 
party  alleged  to  have  been  assaulted?  It  is  conceded, 
that  the  fact  of  ill-will  might  be  competent  upon  any 
question  as  to  the  intention  with  which  an  act  was  done. 
I  aiD  inclined  also  to  the  conclusion,  that  where  the  act  is 
one  of  persouid  violence,  ill-feeling  or  animosity  existing 
on  the  part  of  the  person  charged  towards  the  one  as- 
saulted is  not,  in  all  cases,  an  immaterial  circumstance, 
and  to  be  excluded  from  the  consideration  of  the  jury. 
Wiiea  tin  assault  is  proved  to  have  been  committed  by 
some  one,  and  the  person  charged  is  shown  to  have  had 
the  oi)portunity  to  commit  it,  it  can  scarcely  be  regarded 
as  an  immaterial  circumstance  for  the  consideration  of  the 
jury,  with  the  A^ew  of  connecting  him  with  the  act,  that 
he  V.MS  maliciously  disposed  towards  the  person  assaulted. 
Ill  c-yiuiiiuil  Cvises,  the  existence  of  ill-feeling  or  unlaw- 
fuf  passion  on  the  part  of  the  accused,  has  been  regarded 
as  a  proi>er  circumstance  to  be  taken  into  consideration, 
as  bearing  on  the  question  of  the  connection  of  the  ac- 
cused v/ith  the  commission  of  the  wrong.  It  may  be  ad- 
mitted, that  the  fact  of  the  existence  of  ill-feeling,  of  it- 
self, proves  nothing;  but  that  is  not  the  inquiry;  the 
point  is,  whether  it  isa  fact,  in  connection  with  others,  that 
the  jury  m.iy  rightly  consider  in  inferring  the  alleged 
fact.  0-dinarily,  I  think,  where  the  charge  is  of  personal 
violence,  depending  for  its  establishment  on  circumstan- 
tial evidence,  the  ill-will  of  the  party  charged  may  prop- 
erly be  made  one  of  the  circumstances;  but  from  its 
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peculiar  relation  to  and  connection  with  the  other 
circumstances  proved  in  the  ease  under  considera- 
tion, I  cannot  doubt  its  propriety.  The  plaintiff 
was  injured,  whilst  the  defendant  was  *alone  ^  ^^  ^j^ 
with  her ;  the  circumstances  proved  would  have  ^ 
warranted  the  inference  that  the  defendant  seized 
and  wrenched  her  arm.  But  he  was  her  brother,  and- 
it  was  neither  impossible,  nor  very  improbable,  tli  it 
the  injury  was  accidental  or  unintentional.  Indeed,  such 
an  hypothesis  would  sooner  be  indulged,  than  that  a 
brother,  without  any  ill-will  towards  her,  had  intentionally 
inflicted  violence  on  her  person.  But  add  to  the  circum- 
stances, the  fact  that  there  existed  ill-feeling  on  the  part 
of  the  defendant  towards  the  plaintiff,  and  the  case  as- 
sumes a  different  aspect.  Whereas,  before  the  jury  may 
have  been  bewildered  by  the  absence  of  motive  to  do  an 
intentional  wrong,  now  it  is  made  to  appear.  The  ill-will 
did  not  tend  to  prove  the  act  of  seizure  of  the  arm,  but  it 
aided  to  determine  its  character  and  legal  effect. 

Evidence  had  been  given  of  an  interview  at  the  plaint- 
iff's house,  some  two  months  after  the  alleged  battery^ 
between  the  plaintiff  and  the  defendant,  in  which  she 
ch.irged  upon  him  the  commission  of  the  injury.  The 
evidence  left  some  doubt,  whether  the  charge,  being  made 
iind  denied,  was  repeated  on  the  same,  or  another  occa- 
sion, and  in  the  presence  of  different  parties.  Two  wit- 
nesses on  the  part  of  the  plaintiff  testified  to  the  charge 
being  made,  to  which  the  defendant  gave  no  denial;  two 
other  witnesses  on  the  part  of  the  defendant  testified  to 
the  making  of  the  charge,  and  that  it  was  followed  by  an 
instant  and  explicit  denial  by  the  defendant.  In  speak- 
ing of  the  occurrence  at  the  plaintiff's  house,  the  judge 
instructed  the  jury,  that  if  the  plaintiff  charged  the  de- 
fendant, on  that  occasion,  with  committing  the  assault, 
and  he,  at  the  same  time,  denied  it,  then  it  furnished  no 
evidence  against  him ;  but  if  he  remained  silent,  when  so 

charged,  the  jury  might  regard  it  as  an  admission  that  he 
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was  guilty,  or  give  it  such  weight  as  they  thought  it 
entitled  to;  that  4:here  were  some  doubts  from  the 
evidence,  whether  the  charge,  after  it  had  been  once 
made  and  denied,  was  repeated  on  that  occasion;  and 
if  it  was  repeated,  whether  the  defendant  then  re- 
mained silent..  To  these  instructions  no  exception  was 
taken.  The  judge  then  explained  the  nature  and  prin- 
ciples of  such  evidence,  and  stated  to  the  jury,  on  this 
*  ^'i  1  *part  of  the  case,  that  they  would  not  probably 
conclude  that  the  defendant,  after  he  had  once 
emphatically  denied  the  accusation,  was  called  upon  to 
deny  it  again,  if  repeated ;  but  the  court  would  leave  it 
to  the  jury  to  give  such  weight  to  his  silence,  when  the 
charge  was  repeated,  if  it  was  repeated,  as  they  tliought 
it  entitled  to,  under  the  rules  which  had  been  stated  as 
to  the  effect  of  remaining  silent.  To  this  part  of  the 
charge  the  defendant  excepted.  The  exception  can 
only  raise  the  question,  whether  in  view  of  the 
evidence  in  the  ease,  it  was  error,  to  leave  it  to 
the  jury  to  give  such  weight  to  the  defendant's 
silence,  if  they  found  the  charge  to  have  been  repeated,  ^ 
after  once  being  emphatically  denied,  as  they  thought  it 
entitled  to,  under  the  rules  which  had  been  stated  as  to 
(ho  effect  of  remaining  silent.  This  was  not  error,  unless 
the  judge  was  called  upon  to  charge,  as  a  legal  proposi- 
tion, under  the  proof  in  the  case,  that  the  defendant's 
silence,  on  a  repetition  of  the  charge,  after  having  once 
denied  it,  furnished  no  evidence  against  him.  Undoubt- 
edly, if  a  party,  in  a  given  interview  and  conversation,  is 
repeatedly  charged  with  the  commission  of  an  act,  and  he 
denies  it  unequivocally  once,  he  is  not  called  upon  to  re- 
peat the  denial,  in  order  to  avoid  the  inference  of  an  ad- 
mission of  its  truth  against  him;  but  if  the  charge  bo 
made  at  distinct  times,  and  under  different  circumstahces, 
and  in  the  presence  of  different  persons,  though  he  may 
have  denied  it  at  one  time,  hib  silence  under  accusation 

at  another  time,   and   under  other  circumstances,  is  a 
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proper  circumstance  to  be  weighed  by  the  jury.  At  least, 
the  court  is  not  called  upon  to  instruct  the  jury,  as  matter 
of  law,  that  they  are  to  infer  nothing  against  him  Irom  his 
silence. 

In  this  case,  the  evidence  would  have  justified  the  jury 
in  finding  that  the  charge  w^as  made  and  denied  in  the 
presence  of  Warner  and  Spencer,  about  the  commence- 

.  ment  of  the  appraisal,  and  some  three-quarters  of  an  hour 
before  Tripp  and  Jewett  came  in,  and  that  the  conversa- 
tion had  ceased,  before  the  latter  arrived ;  and  that  after 
the  arrival  of  Tripp  and  Jewett,  the  charge  was  repeated, 
in  their  presence.  As  a  matter  of  fact,  therefore,  there 
were  two  distinct  conversations,  in  the  presence  of  differ- 
ent persons  and  *under  different  circumstances,  r  *  oft 
though  on  the  same  day,  in  which  the  charge  was 
made.  I  am  very  clear,  that  had  the  judge  instructed  the 
jury,  as  matter  of  law,  tjjat  they  were  to  give  no  weight 
to  the  silence  of  the  defendant,  when  the  charge  was 

.  made  in  the  presence  of  Tripp  and  Jewett,  because  it  had 
been  fully  and  distinctly  denied  in  a  prior  conversation, 
and  substantially  a  different  interview,  that  it  would  have 
been  error.     The  judgment  of  the  supreme  court  should 

.  be  ailirmed. 

Judgment  afGrmed. 
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Nelson  v.  Belmont. 
Oeneral  Average, 

The  liability  of  a  cargo  to  contribute  in  general  average,  is  at  an  end, 
Avlien  it  has  been  completely  separated  from  the  ship,  so  as  to  leave  no 
community  of  interest  between  them.  But  if  the  adventure  be  not 
abandoned,  and  a  portion  of  the  cargo,  though  landed,  and  separated 
from  the  rest,  is  still  under  the  control  of  the  master,  and  liable  to  be 
again  taken  on  board,  in  order  to  a  continuance  of  the  voyag?,  tho 
community  of  interest  subsists,  and  it  is  liable  to  contribute  in  general 
average  towards  whatever  is  done  for  the  preservation  of  the  vessel 
imd  the  rest  of  the  cargo;  and  this,  notwithstanding  the  voyage  is  sub- 
sequently abandoned,  and  the  ship  and  cargo  sold  in  the  port  of  dis- 
tress. 

tJneamed  freight  is  not  to  be  included  in  estimating  a  general  average 
loss. 

Nelson  v,  Belmont,  5  Duer  810,  affirmed. 

Appeal  from  the  final  judgment  of  the  Superior  Court 
of  tho  city  of  New  York,  entered  upon  a  verdict  subject 
to  tho  opinion  of  the  court  at  general  term.  (Reported 
below,  5  Duer  310.) 

^^  o»,  -|  *  This  was  an  action  by  William  Nelson  and  others 

against  Augu.st  Belmont,  as  the  owner  of  certain 

specie,  shipped  on  board  the  ship  Galena,  on  a  voyage  from 

New  Orleans  for  Havre,  to  recover  a  general  average  losi^ 

Tho  ship  Galena  sailed  from  New  Orleans,  bound  for 
Havre,  in  July  1853;  the  cargo  consisted  chiefly  of  cot- 
ton, with  a  few  thousand  staves,  and  eight  kegs  of  specie, 
six  of  which  were  shipped  by  the  appellant.  On  tho 
2IM  of  July,  the  ship  was  struck  by  lightnin;^,  which 
])  issed  down  the  mizzenmast,  through  the  cabin,  and  into 
thebetween-decks;  and  in  five  minutes  thereafter  the  ship 
was  discovered  to  be  on  fire.  Holes  were  immediately  cut 
in  tho  upper  deck,  around  the  mizzenmast,  and  water 
poured  down  into   the  bctween-decks,  whore  the  cargo 

was   stowed,  but  without  eifect;  tho   holes   were   then 
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stopped  up,  in  order  to  stifle  the  fire,  which,  however, 
still  continued.  Thp  Danish  brig,  Anna  Margaretta,  be- 
ing in  sight,  signals  of  distress  were  made,  and  the  mate 
was  sent  on  board  the  brig,  which  was  requested  to  keep 
company  during  the  night;  the  passengers  and  their  bag- 
gage were  also  transferred  to  her.  Further  efforts  were 
made  during  the  night  to  extinguish  the  fire,  which,  how- 
ever, appeared  to  gain ;  and  at  day-light,  the  master  con- 
cluded that  he  could  not  put  it  out,  and  must  make  a  port 
of  distress.  An  arrangement  was  then  made  with  the 
master  of  the  Danish  brig,  to  accompany  the  Galena  into 
Charleston,  and  to  take  the  specie  on  board  his  vessel,  to 
which  it  was  accordingly  transferred  for  safety.  On  the 
arrival  of  the  vessels  at  Charleston,  water  was  poured  in- 
to the  Galena  by  the  city  fire-engines,  and  she  sunk  to 
the  upper  deck.  After  laying  full  of  water  for  twenty- 
four  hours,  she  was  pumped  out,  and  the  cargo  dis- 
charged. The  water  poured  in  before  her  arrival  might 
have  touched  50  to  75  bales  of  the  cotton;  but  that 
thrown  in  at  Charleston  covered  the  whole  of  it,  and  dam- 
aged the  entire  cargo.  Whilst  in  the  harbor  of  Charles- 
ton, and  before  reaching  the  wharf,  the  master  of  the 
Galenti  got  the  specie  from  the  Danish  vessel,  and  depos- 
ited it  in  bank.  On  discovering  the  extent  of  the  dam- 
age to  his  ship  and  cargo,  the  master  determined  to 
abandon  the  voyage ;  he  sold  the  cargo  there,  and  remit- 
ted the  funds.  Some  slight  repairs  were  made  to  the 
ship,  by  her  carpenter ;  when  she  proceeded  to  New  York, 
where  more  extensive  repairs  were  made. 

An  adjustment  of  general  average  took  place  at  New 
York,  by  which  the  specie  owned  by  the  appellant  was 
charged  with  the  sum  of  $13,884,  as  its  proportion  of  the 
loss;  and  to  recover  this  sura  the  present  action  was 
brought.  *There  was  a  verdict  for  the  plaintiffs,  r  #  oq 
subject  to  the  opinion   of  the  court   at  general 

terra,  where  it  was  determined  that  the  specie  was  liable 
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to  contribute  in  general  average ;  and  judgment  having 
been  entered  on  the  verdict,  the  defendant  took  this 
appeal. 

Charles  0*  Conor y  for  the  appellant. 

William  M.  EvartSy  for  the  respondent. 

Selden,  J. — No  objection  was  made  by  the  counsel, 
upon  the  argument,  to  the  principles  upon  which  the  gen- 
eral average  was  adjusted  in  this  case,  provided  the 
specie  was  liable  to  contribute  to  such  average  for  the 
expenses  and  loss  which  occured  after  it  was  placed  on 
board  the  Danish  brig.  Whether  it  was  so  liable,  there- 
fore, is  the  only  question  to  be  considered. 

General  average  losses  arise,  either  from  voluntary  sac- 
rifices made,  or  extraordinary  expenses  incurred,  for  the 
joint  benefit  of  the  ship  and  cargo;  the  property  which 
contributes  is  that  which  is  saved  from  the  peril,  together 
with  that  which  is  sacrificed  for  the  preservation  of  the 
rest.  The  loss,  however,  does  not,  in  all  cases,  fall  upon 
the  whole  of  this  property.  Arnould  says — "  All  which  is 
ultimately  saved  out  of  the  whole  adventure,  i.  c,  ship, 
freight  and  cargo,  contributes  to  make  good  the  generdl 
average  loss,  provided  it  had  been  actually  at  risky  at  the 
time  such  loss  was  incurred ;  but  not  otherwise,  because, 
if  not  at  risk  at  the  time  of  the  loss,  it  was  not  saved 
thejreby."  (2  Arnould  on  Ins.,  Perkins  ed.  §  338.)  Phil- 
lips uses  similar  language  :  he  says — ''  Goods,  or  any  in- 
terest, are  not  liable  to  contribute  for  any  general  aver- 
age, or  expenses  incurred  subsequently  to  their  ceasini^ 
to  be  at  risk."  (2  Phillips  on  Ins.  3d  ed.  §  1407.)  The 
defendant's  position  here  is,  thiU  the  specie,  when  once 
placed  on  board  the  Danish  brig,  being  entirely  secure 
from  the  peril  which  threatened  the  Galena  and  her  cargo, 
was,  under  the  rule  laid  down  by  Arnould  and  Phillips, 
exempted  from  contribution  for  subsequent  losses. 

In   determining   this   question,  it  will  be   necessary  to 
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recur  to  the  principle  upon  which  general  average  is 
based.  That  *principle  is,  that  where  several  per-  ^  ^^  ^ 
sons  are  engaged  in  a  joint  enterprise,  whatever  ^ 
is  necessarily  done  for  the  common  benefit,  ought  to  be 
done  at  the  common  expense.  It  is  of  the  essence  of  this 
principle,  that  it  looks  upon  the  enterprise  as  a  whole — as 
an  entirety.  It  is  true,  that  in  apportioning  the  loss,  re- 
gard is  had  to  the  interest  of  the  respective  parties ;  but 
in  other  respects,  no  separate  interest  is  recognised. 
Until,  therefore,  some  portion  of  the  property  has  been 
separated  from  the  rest,  so  as  no  longer  to  have  any  in- 
terest in  common  with  it,  every  risk  which  affects  the  en- 
terprise as  a  whole,  must  be  regarded  as  effecting  each 
portion  of  the  property  engaged. 

Such  a  separation  may,  and  frequently  does  occur,  in 
the  course  of  a  voyage.  For  instance,  in  case  of  a  jetti- 
son, the  goods  jettisoned  do  not  contribute  for  any  dam- 
age afterwards  done  to  the  residue  of  the  cargo.  If 
goods  forming  a  portion  of  the  cargo  are  sold  for  the 
necessities  of  the  ship,  or  are  delivered  to  the  owner  or 
consignee,  either  before  or  after  the  arrival  of  the  vessel 
at  its  port  of  destination,  and  before  the  occurrence  of  a 
general  average  loss,  they  do  not  contribute.  So,  a 
separation  may  occur,  through  the  withdrawal,  by  the 
owTier,  of  a  portion  of  the  goods,  before  the  termination  of 
the  voyage.  This  every  owner  has,  in  general,  a  right 
to  do,  at  any  time,  on  paying  the  freight  for  the  entire 
voyage,  and  the  goods  thus  withdrawn  are  exempt  from 
contribution  for  any  subsequent  loss,  upon  the  principle 
that  it  is  the  goods  at  risk  only  which  contribute. 

If  however,  the  case  of  Sevan  v.  The  United  States 
Bank  (4  Whart.  301),  was  correctly  decided,  this  prin- 
ciple of  exemption  arising  from  the  separation  of  a  part 
of  the  cargo  from  the  rest,  is  subject  to  a  very  important 
qualification.  The  vessel,  in  that  case,  was  on  a  voyage 
from  New  Orleans  to  Philadelphia,  and  became  stranded 

and  ice-bound  in  Delaware  Bay,  but  a  short  distance 
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from  her  port  of  delivery ;  she  had  on  board  $90,000  be- 
longing to  the  defendants ;  it  was  necessary  to  discharge  her 
cargo ;  and  the  specie  was  first  removed,  being  taken  on 
sleds  to  the  shore,  and  delivered  the  next  day  to  the  defend- 
ants. Two  months  afterwards,  the  vessel  reached  Philadel- 
*  40  1  ^^^^  *^^  safety,  with  the  residue  of  her  cargo, 
which  had  been  discharged  into  lighters  and 
afterwards  re-shipped.  During  this  interval,  a  number 
of  additional  charges  had  been  incurred  for  the  safety  of 
the  vessel  and  the  remainder  of  the  cargo.  The  action 
was  brought  to  recover  the  defendants'  proportion  of  the 
general  average  loss  j.  and  the  question  was,  whether  they 
Avere  liable  for  the  expenses  which  had  been  incurred, 
after  the  specie  had  been  delivered  to  them  at  Phiadel- 
phia.    The  court  keld  that  they  were. 

This  case  can  only  be  reconciled  with  the  general  doc- 
trine, in  regard  ^o  the  effect  of  the  entire  separation  of  one 
portion  of  the  cargo  from  the  rest,  and  from  all  the  perils 
of  the  voyage,  by  adopting  the  distinction  upon  which  a 
careful  examination  of  the  case  will  show  the  decision  to 
rest,  viz.,  that  although  the  delivery  of  a  part  of  the  cargo 
to  its  owner,  at  any  time  before  a  peril  has  occurred,  will 
discliarge  it  from  its  liability  to  contribute  for  a  subse- 
quent loss;  yet^  that  after  such  occurrence,  and  after 
measures  to  avert  the  peril,  involving  expense,  have  been 
commenced,  there  can  be  no  such  separation  of  any  por- 
tion of  the  property  from  the  residue,  as  will  exempt  it 
from  contribution  for  the  entire  loss.* 

Upon  what  is  this  distinction  based?  It  is  clear,  that 
general  average  does  not  rest  upon  any  implied  agree- 
ment among  the  several  owners,  that  their  property  shall 

»  In  McAndiews  «,  Tliatchw,  8  Wall  873,  Mr.  Justi<se  Clifford  says, 
tliat  "if  the  conclusion  can  be  sustained  at  all,  it  must  be  upon  the 
ground,  that  the  whole  adventure  was  saved  by  a  continuous  series  of 
nieasupes,  prosecuted  by  the  master  as  the  agent  of  all  concerned,  which 
commenced  with  the  saving:  of  the  specie,  and  ended  with  the  saving  of 
the  vessel  and  the  lesidu^  of  the  caigo." 
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abide  the  fate  of  the  joint  adventure,  but  upon  the  sim- 
ple fact  of  a  community  of  interest  at  the  time  of  the  loss. 
The  whole  doctrine  that  it  is  the  property  at  risk  only 
which  contributes,  is  founded  upon  this  theory.  But  the 
distinction  referred  to  assumes  that  when  a  peril  is  once 
encountered,  and  some  expense  Ins  been  incurred  to 
avert  it,  an  obligation  is  imposed  upon  the  various  owners 
to  abide  the  result  of  all  the  efforts  and  sacrifices  re- 
quired to  avert  that  single  peril,  however  remote  may  bj 
its  termination. 

Thi;  obligation,  if  it  exists,  must  have  a  foundation. 
It  is  rested  by  the  court  in  that  case  mainly  upon  two 
grounds.  The  first  is,  that  a  rule  which  would  exempt 
property  which  hid  escipod  fro:n  the  peril  from  liability 
to  contribHte  to  the  expense  incurred  after w.xrd.%  would 
be  unjuit;  because  it  *"  would  subject  tho.?e  ^  ^  , , 
who^:  goods  are  s  wed  and  delivered  List,  to  thaio  ^ 
payment  of  a  portion  of  the  expense  5  incurred  in  sivini^ 
those  of  the  first,  without  requiring  the  first  to  piiy 
any  part  of  the  expenses  incurred  in  saving  the  goods 
of  the  last,"  and  would  thu 5  *' operate  partially  and  un- 
equally, without  imposing  the  obligation  of  reciprocity^ 
which  seems  to  lie  at  the  foundation  of  genor.il  average." 

Ls  this  reasoning  sound?  The  owner  of  the  goods 
saved  last  contributes  to  the  expense  of  saving  the  firsf, 
because  that  expense  was  incurred  for  his  own  bench*', 
and  to  save  his  own  goods  in  common  with  those  previ- 
ously s:iveJ;  but  if  the  owner  of  g')3di  onc3  s.ivcd  from 
the  peril,  pays  for  expenses  or  losses  accruing  afterwards, 
he  pays  for  that  from  which  he  could  not  by  possibility 
derive  any  benefit.  It  will  be  found  difficult,  I  think,  to 
sustain  the  doctrine  upon  this  idea  of  reciprocity. 

The  second  ground  taken  by  the  court  in  support  of  its 
decision,  is,  that  the  case  is  analogous  to  that  of  a  part- 
nership. Kennedy,  J.,  in  giving  the  opinion  of  the  couWf 
says — ^**Now,  in  the  case  before  u*^,  it  mu  t  be  admitted, 
that  the  property  of  the  defendants,  and  that  of  the  plaint- 


41  Nelson  v.  Belmont.  [March, 

«  ■  ■  ■ 

Opinion  of  the  Court,  per  Selden,  J. 


iffrt,  formed,  as  it  were,  a  common  stock  of  a  sea-venture, 
held  by  them  in  their  several  proportions  as  partners,  and 
that  all  were  alike  exposed  to  the  same  common  danger 
from  which  the  stock  belonging  to  the  defendants  was 
saved,  and  a  proportionable  part  of  the  expense  incurred 
by  saving  it  paid  by  the  plaintiffs :  and  why  shall  the  lat- 
ter not  receive  from  the  former  a  proportionable  part  of 
the  expense  incurred  in  saving  their  portion  of  the  stock 
from  the  same  common  danger?" 

The  analogy  here  suggested  is  more  apparent  than  real. 
Partners  are  bound  together  by  a  compact  whioh  they  are 
not  at  liberty  to  violate;  here  there  is  no  such  mutual 
bond ;  the  parties  are  brought  together  without  precon- 
cert or  agreement  of  any  kind.  While  the  property  re- 
mains connected,  the  owners  have  a  common  interest  in 
the  enterprise ;  but  the  tie  which  connects  them,  being 
purely  accidental,  and  not  conventional,  may  be  broken  at 
will,  at  any  time,  by  either  of  the  parties. 

*It  is  difficult  to  reconcile  the  decision  referred 
■'to  with  that  in  the  case  o{  Bedford  Commercial  In- 
surance Company  v.  Parker  (2  Pick.  1).  In  that  case,  the 
ship,  bound  to  New  Bedford,  struck  on  a  reef  of  rocks, 
about  nine  miles  from  the  town,  and  remained  there  in  a 
situation  of  great  peril.  Her  cargo  was  iron ;  wl^ile  she 
lay  upon  the  rocks,  the  defendants,  who  owned  the  iron, 
sent  men  on  board  and  removed  and  saved  a  consid- 
erable portion  of  the  cargo.  The  plaintiffs,  who  were  the 
insurers,  commenced  their  efforts  to  get  the  ship  off,  be- 
fore this  iron  was  removed,  but  without  success;  they 
afterwards  contracted  with  an  individual  to  get  the  vessel 
off  and  take  her  to  the  town  for  a  specified  sum,  which  he 
did,  she  still  having  155  tons  of  the  iron  orf  board.  The 
action  was  brought  to  recover  the  defendants'  proportion 
of  this  expense,  and  the  question  was,  whether  any  por- 
tion of  the  cargo,  and  if  any,  what  portion  should  contrib- 
ute. 

If  the  doctrine  of  the  case  just  considered  is  sound,  if 
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the  owners  of  the  ship  and  cargo  are  to  be  regarded  as 
partners  engaged  in  a  common  enterprise,  or  if  a  just  re- 
ciprocity requires  that  the  owners  of  the  property  first 
saved  should  bear  a  portion  of  the  expenses  incurred  in 
saving  that  which  remains  at  a  risk,  then,  of  course,  all 
the  iron  in  this  case,  as  well  that  previously  saved,  as  that 
on  board  when  the  vessel  was  got  off,  should  have  con- 
tributed. But  the  court  held  that  only  the  155  toh3  on 
board  when  the  expense  was  incurred  was  liable.  Park- 
er, C.  J.,  said — "The  ship  was  suffered  to  be  wrecked; 
the  owners  of  the  cargo  had  a  right  to  save  as  much  of  it 
as  they  could,  and  ought  not  to  be  held  to  pay,  on  account 
of  what  was  saved,  any  part  of  the  expenses  which  subse- 
quently occurred." 

This  decision,  which  has  been  uniformly  approved,  ap- 
pears to  me  to  be  in  strict  accordance  with  the  principles 
upon  which  the  doctrine  of  general  average  rests.  My 
conclusion,  therefore,  is,  notwithstanding  the  case  of 
Sevan  v.  The  United  States  Bank^  that  if  the  owner  of  any 
portion  of  the  cargo,  even  after  a  peril  has  occurred,  and 
after  a  series  of  measures  to  avert  it  have  been  com- 
menced, can  succeed  in  so  separating  his  own  r  ^  . 
*property  from  the  rest  that  is  no  longer  in  any  ^ 
sense  at  risk,  he  cannot  be  held  liable  to  contribute  to  the 
expenses  subsequently  ^incurred. 

But  in  order  rightly  to  apply  this  rule,  it  is  necessary 
to  ascertain  the  full  scope  of  the  term  "  at  risk."  Physi- 
cal destruction,  or  direct  physical  injury  to  the  ship  or 
cargo  itself,  is  not  the  only  risk  to  which  property  so  sit- 
uated is  exposed.  Its  value  depends,  or  at  least  is  sup- 
posed to  depend,  in  some  degree,  upon  the  successful  pros- 
ecution of  the"  voyage ;  whatever  threatens  the  voyage, 
therefore,  is  a  peril  to  the  entire  property ;  until  that  is 
broken  up,  unless  the  property  claimed  to  bo  exempt  is 
not  only  separated  from  the  rest,  and  put  in  a  place  of 
present  safety,  but  entirely  disconnected  with  the  enter- 
prise, it  must  bo  regarded  as  still  at  risk,  and  liable  to 
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contribute.  If  the  voyage  is  not  abandoned,  and  the 
property,  although  separated  from  the  rest  and  removed 
from  the  ship,  is  still  under  the  control  of  the  master,  and 
liable  to  be  taken  again  on  board,  for  the  purpose  of  being 
carried  to  its  destined  port,  the  relations  of  the  several 
owners  are  in  no  respect  changed.  The  conmion  interest 
remains ;  and  whatever  is  done  for  the  protection  of  thjit 
common  interest,  must  be  done  at  the  common  expense. 

There  are  two  English  cases  bearing  directly  upon  this 
question,  to  which  it  may  be  well  to  refer.  The  first  is 
that  of  Job  V.  Langton  (6  Ellis  &  Black.  779).  The  bark 
Snowdon,  with  a  general  cargo,  sailed  from  Liverpool  for 
St.  Johns,  Newfoundland,  on  the  20th  March  1855,  and 
ran  ashore,  the  same  night,  on  the  coast  of  Ireland.  It 
became  necessary  to  discharge  the  whole  of  the  cargo,  in 
order  to  get  the  vessel  off.  After  the  cargo  was  dis- 
charged, and  placed  in  store  at  Dublin,  she  was  gotten 
off,  at  considerable  cost,  with  the  aid  of  a  steam-tug,  and 
by  cutting  a  channel  for  the  purpose ;  the  steam-tug  did 
no  work  at  the  ship,  until  after  the  cargo  w^as  landed ;  the 
vessel  was  towed  to  Liverpool  to  be  repaired.  In  order 
not  to  lose  a  market  at  St.  Johns,  the  cargo  was  forwarded 
from  Dublin  by  another  vessel ;  but  it  was  stipulated, 
that  the  case  should  be  decided,  as  if  the  Snowdon,  after 
being  repaired,  had  herself  carried  on  the  cargo.  The 
question  in  the  case  was',  whether  *the  cargo 
-•  should  contribute  to  the  expenses  of  getting  the 
vessel  of,  as  a  general  average. 

No\v,  it  is  plain,  that  if  the  position  we  have  assumed 
id  correct,  viz.,  that  so  long  as  the  voyage  is  kept  on  foot, 
and  is  not  abandoned,  whatever  threatens  to  break  it  up, 
the  whole  cargo  is  to  be  considered  at  risk,  whether  in  a 
situation  to  be  physically  injured  by  the  peril  or  not, 
then,  of  course,  the  expenses  of  getting  the  Snowdon  off, 
and  towing  her  to  Liverpool,  must  be  regarded  as  charge- 
able to  general  average.  The  case  was  put  upon  this 
ground  by  Mr.  Blackburn,  who  argued  in  support  of  the 
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general  average  claim ;  he  said — "  The  argument  on  the 
other  Bide  assumes,  that  in  order  to  constitute  general 
average,  the  whole  must  be  saved  from  physical  destruc- 
tion ;  but  it  is  enough,  if  it  be  a  voluntary  extraordinary 
sacrifice,  to  save  the  adveTdure.^^  He  admitted  that  if  the 
adventure  bo  abandoned,  "the  expense!  incurred  after 
the  abandonment,  must  be  incurred  for  the  articles  sepa- 
rately, and  cannot  be  brought  into  general  average." 

But  the  court  held,  that  the  cargo  was  exempt  from 
contribution  for  the  expenses  of  getting  th'j  vessel  off.  It 
was  conceded  by  Lord  Campbell,  in  giving  his  opinion, 
that  the  fact  that  the  stranding  was  univoldiible,  and  not 
voluntary,  did  not  affect  the  question;  he  said — "Al- 
though the  stranding  was  fortuitous,  all  the  expenses 
incurred  from  the  misadventure,  till  all  the  cargo  had 
been  discharged,  confessedly  constituted  general  aver- 
age." He,  nevertheless,  held,  that  after  the  cargo  was 
discharged  and  put  in  a  place  of  safety,  the  subsequent 
expenses  could  not  be  said  to  be  incurred  for  the  joint 
benefit  of  the  ship  and  cargo,  inasmuch  as  the  cargo  was 
no  longer  at  risk ;  thus  rejecting  the  doctrine  that  a  peril 
to  the  voyage  is  necessarily  a  peril  to  all  the  property 
concerned  in  it. 

He  was,  evidently,  I  think,  led  to  adopt  this  conclusion, 
by  the  circumstance  that  the  cargo  was  actually  carried 
to  its  destination  by  another  ship.  For,  althougli  he  says, 
"of  course,  we  do  not,  contrary  to  the  intention  of  the 
parties,  attach  any  importance  to  the  fact  that  the  cargo 
was  forwarded  in  another  vessel,"  ho  nevertheless  adds — 
"  but  in  tho^absence  of  any  *8tatement  to  the  con-  r  »  j^r 
trary,  ive  might  infer  (as  the  fact  turned  out  to  be) 
that  there  would  be  no  difficulty  in  forwarding  the  cargo 
by  another  vessel."  This  last  sentence  furnishes  the 
key  to  the  decision ;  for  no  one  can  suppose  that  if  the 
cargo  had  in  reality  been  taken  again  on  board  the 
Snowdon,  and  carried  to  Si:.  Johns,  and  the  voyage  had 
thus  been  actually  saved  to   both  ship  and  cargo,  the 
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court  would  have  refused  to  allow  the  expenses  of  getting 
the  ship  off,  on  the  ground  that  the  cargo  might  have 
been  forwarded  by  some  other  vessel. 

What  the  court  would  have  done  in  that  case,  may,  I 
think,  be  gathered  from  the  subsequent  case  of  Moran  v. 
Jones  (T  Ellis  &  Black.  523).  The  material  facts  in  this 
case  were,  that  the  ship  Tribune,  chartered  for  a  voyage 
to  Peru  and  back,  sailed  from  Liverpool,  on  the  7th  of 
July  1856,  and  having  encountered  a  storm,  was,  on  the 
Slime  day,  forced  to  anchor  near  the  entrance  of  that  port. 
To  relieve  her,  the  foremast  was  cut  away,  but  she  drove 
ashore  and  became  fixed  upon  the  bank.  On  the  9th, 
assistance  was  procured  from  Liverpool,  and  the  furniture 
of  the  ship,  together  with  the  goods  on  board,  were  sent 
in  lighters  to  Liverpool;  o:i  the  14th,  a  stream  anchor 
was  carried  out.  The  ship  was  afterwards  scuttled,  and 
a  portion  of  the  ballast  was  thrown  overboard,  when,  being 
kept  free  by  pumping,  she  floated.  She  was  then  taken 
in  tow  by  steamers,  and  taken  back  to  Liverpool,  where 
she  was  repaired ;  after  which  the  goods  were  re-shipped, 
and  she  again  set  sail  upon  her  voyage.  The  question  in 
the  case  was,  whether  the  owner  of  the  goods  was  liable 
to  contribute,  by  way  of  general  average,  to  the  expenses 
incurred  in  getting  the  ship  off,  after  the  goods  were 
safely  landed  and  warehoused. 

The  court  was  now  called  upon  to  decide  a  case  where 

the  goods  were  actually   re-shipped   and   forwarded   by 

the   r/imc    vessel.      Here,   as   in   the   previous    case    of 

Job   v.    Langfony   the   goods   were   on   shore   and    safely 

fitored,  and  hence  the   expenses   in   question*  could   not 

have  been  incurred,  for  their  benefit,  except  in  view  of 

their  interest  in  the  ultimate  prosecution  of  the  voyage. 

Mr.  Blackburn,  who  was  engaged  in  this,  as  well  as  the 

previous  case,  argued  here  in  opposition  to  the  claim  of 

*general  average ;  he  pressed  upon  the  court  its  de- 

•'  cision  in  the  former  case,  that  expenses  incurred  to 
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save  the  adventure  were  not  to  be  considered  as  incurred 
for  the  benefit  of  goods  previously  taken  on  shore,  although 
the  voyage  had  not  been  abandoned ;  he  said — "  Uero  the 
good.-^  were  no  longer  endangered,  though  the  adventure 
was.  *  *  *  The  adventure  was  as  much  in  peril  in 
Job  v.  Langton  as  here."  But  the  court,  notwithstanding 
this  argument,  held  the  goods  liable  to  contribute,  put- 
ting its  decision,  however,  not  upon  the  ground  that  the 
saving  of  the  voyage  was  to  be  deemed  a  benefit  to 
the  goods,  as  well  as  the  ship,  but  upon  the  ground  that 
th3  getting  the  ship  oflF  and  towing  her  to  Liverpool  was  a 
continuous  operatiDii,  commouced  before  the  good.",  wore 
removed,  and  completed  afterwards;  and  that  this  dis- 
tinguished the  case  from  that  of  Job  v.  Langton;  in  regard 
to  which  Lord  Campbell  says — "In  Job  v.  Langton  we 
co:i3:d3red  that  the  goods  had  been  saved  by  a  distinct 
and  completed  operation,  and  that,  afterwards,  a-  new 
operation  began,  which  could  not  bo  properly  distinguish- 
ed from  the  repairs  done  to  the  ship  to  enable  her  to  pur- 
sue her  voyage.  The  steam-tug  did  no  work  at  the  ship, 
and  does  not  appear  to  have  been  engaged,  until  after  the 
cargo  was  landed." 

Now,  conceding  this  to  be  a  valid  distinction,  it  is  diffi- 
cult to  find  any  foundation  for  it  in  the  facts  of  the  case. 
The  goods  were  removed  from  the  ship,  and  sent  to 
Liverpool  on  the  9th  of  July;  it  does  not  appear  that  any 
effort  was  made  to  get  the  ship  off,  until  the  14th ;  the 
stream  anchor  was  then  carried  out;  the  scuttling,  the 
pumping,  and  the  employment  of  the  steamers  to  tow  her 
t')  Liverpool,  were  all  done  afterwards.  How,  then,  it  can 
he  said,  that  the  measures  resorted  to  for  the  purpose  of 
getting  the  vessel  off  constituted  a  "new  operation,"  in 
the  case  of  Job  v.  Langton,  and  not  in  this,  it  is  not  easy  to 
perceive.  Lord  Campbell  refers  to  the  case  of  Bevan  v. 
The  United  States  Bank  {supra)  iis  supporting  the  dis- 
tinction he  takes ;  that  case,  however,  was  not  put  upon 
any  such  ground,  but,  as  wo  have  seen,  partly  upon  a 
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principle  of  reciprocal  obligation,  and  partly  upon  a  sup- 
*  A>7  1  V^^^^  analogy  to  a  partnership,  *  The  case  of 
-*  Moran  v.  Janes  was,  I  think,  rightly  decided;  but 
I  cannot  resist  the  conclusion  that  the  idea  of  a  continu- 
ous operation,  commenced  before  and  completed  after  the 
removal  of  the  goods,  was  resorted  to,  in  order  to  recon- 
cile the  decision  with  that  in  the  previous  case  of  Job  v. 
Langtaru 

These  two  English  cases  have  been  referred  to  thus 
particularly,  because  they  involved  a  principle  of  some 
commercial  importance,  and  because  they  lie  directly  in 
our  path,  in  coming  to  a  conclusion  in  the  present  case. 
But  whatever  may  be  the  true  interpretation  of  these 
cases,  I  nevertheless  hold,  that  although  every  owner  of 
any  portion  of  a  cargo  may,  if  he  can,  separate  his  prop- 
erty from  the  rest,  and  from  the  whole  adventure,  at  any 
time,  and  thus  avoid  contributing  to  a  subsequent  loss; 
yet,  that  such  separation  must  be  complete,  and  such  as 
to  leave  no  community  of  interest  remaining.  If  the  en- 
terprise is  not  abandoned,  and  the  property,  although 
separated  from  the  rest,  is  still  under  the  control  of  the 
master  of  the  vessel,  and  liable  to  be  taken  again  on 
board,  for  the  purpose  of  prosecuting  the  voyage,  the  re- 
lations of  the  several  owners  are  in  no  respect  changed ; 
the  common  interest  remains ;  and  whatever  is  done  for 
the  protection  of  that  common  interest  should  be  done  at 
the  common  expense. 

The  result  of  these  principles,  when  applied  to  the 
prei^ent  case,  is  plain.  It  turns  entirely  upon  the  nature 
and  object  of  the  separation  of  the  specie  from  the  ship 
Galena,  and  from  the  residue  of  the  cargo,  when  it  was 
placed  on  board  of  the  Danish  brig.  I  entertain  no 
doubt,  that  such  a  severance  as  would  have  exempted  it 
from  all  liability  to  contribute  to  the  subsequent  expenses 
might  have  been  effected  by  the  master  of  the  vessel,  in 
the  same  manner  as  by  the  owner  himself,  had  he  been 
present.  The  master  is  the  agent  and  representative  of 
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each  of  the  owners  in  respect  to  their  several  shares  of 
the  property  under  his  charge,  and  has  the  same  right 
which  the  owners  themselves  would  have  to  take  meas- 
ures for  its  preservation.  If,  therefore,  the  master  of  the 
Galena  had  put  the  specie  on  board  the  brig,  not  in  any 
event  to  be  returned  to  him,  but  to  *be  taken  by 
the  brig  to  its  own  port  of  destination,  and  the  ^ 
latter  had  then  been  suifered  to  pursue  its  course,  the 
specie  would  clearly  not  have  been  subject  to  contribu- 
tion for  any  subsequent  expenditures  to  save  the  Galena. 
And  .notwithstanding  the  brig  was  employed  to  attend 
the  Galena  to  Charleston,  if  it  had  been  distinctly  under- 
stood between  the  two  commanders,  that  the  specie  was 
committed  entirely  to  the  custody  of  the  Danish  master, 
and  was  in  no  event  to  be  restored  to  the  care  of  the 
master  of  the  Galena,  it  would  then  also  have  been  ex- 
empt. 

But  the  facts  do  not  warrant  this  •  assumption.  The 
case  states  that  "  the  specie  was  put  on  board  the  brig, 
because  it  was  safer  there,  as  in  case  the  fire  broke  out,  it 
might  be  too  late  to  transfer  it  from  the  ship."  The  bri :; 
was  to  accompany  the  Galena  to  Charleston,  and  there  is 
nothing  from  which  it  can  be  inferred,  that  it  was  the  in- 
tention of  the  master  of  the  latter  to  relinquish  his  con- 
trol of  the  specie.  The  fact  that  he  reclaimed  and  took 
it  from  the  brig,  as  soon  as  he  arrived  in  Charleston, 
tends  strongly  to  the  opposite  inference.  It  never  ceased, 
therefore,  up  to  that  time,  to  constitute  a  part  of  the 
cargo  of  the  Galena ;  and  if  the  fire  had  been  previously 
extinguished,  and  the  voyage  resumed,  it  would,  of 
course,  have  been  again  taken  on  board  by  and  carried 
forward  by  her.  The  case  states,  that  while  at  Charles- 
ton, the  master  of  the  Galena  determined  to  abandon  the 
voyage.  It  follows,  from  what  has  been  said,  that  up  to 
that  time,  the  specie  remained  liable  to  contribute  to 
the  general  average  loss ;  and  so  the  superior  court  held. 

The  appeal  taken  by  the  plaintiffs,  on  the  ground  that 
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freight  should  have  been  included  in  estimating  the  gen- 
eral average  loss,  cannot  I  think,  be  sustained.'  The 
judgment  of  the  superior  court  should  be  affirmed. 

Justices  Denio,  Davies,  Wright,  Bacon  and  Welles, 
concurred  in  this  opinion. 

CoMSTOCK,  C.  J.  (Dissenting.) — When  the  vessel  was 
set  on  fire  by  lightning,  the  lives  of  the  passengers  and 
♦  49  1  *^®  safety  of  *the  ship  and  entire  cargo  were  en- 
dangered. The  employment  of  the  Danish  vessel, 
as  convoy,  to  attend  the  Gdlena  into  the  port  of  Charleston, 
was,  therefore,  a  measure  demanded  by  the  common  peril. 
The  expense  of  that  employment  was  consequently  a 
loss  to  be  borne  by  the  owners  of  the  ship  and  the  vari- 
ous owners  of  the  cargo,  according  to  the  principles  of 
general  average.  Very  plainly,  the  specie,  if  it  had  not 
been  removed,  would  be  bound  to  contribute  to  this  ex- 
pense equally  with  the  residue  of  the  cargo,  and  quite  as 
plainly,  its  removal  to  the  Danish  vessel,  which  was  a 
place  of  safety,  did  not  relieve  it  from  that  liability. 

But  when  the  specie  was  once  removed,  it  became  sep- 
arated from  the  common  peril,  and  the  question  is, 
whether  it  was  liable  for  losses  and  expenditures  after- 
wards incurred  in  saving  the  ship,  and  cargo  which  re- 
mained on  board.  The  loss  and  expense  were  mainly  in- 
curred in  the  port  of  Charleston,  where  the  vessel  was 
filled  with  water  in  order  to  extinguish  the  fire ;  by  that 
proceeding  the  ship  and  the  cotton  on  board  sustained  a 
very  serious  damage ;  the  specie  had  been  landed  from 
the  Danish  brig,  and  was  not  involved  in  the  peril.' 

'  Unearned  freight  neither  contributes,  nor  is  contributed  for,  in  gen- 
eral average.  Lee  v.  Qrinnel,  5  Duer  400.  See  Columbian  Insurance 
Co.  v.  AshbY.  13  Pet.  331,  344     Gray  «.  Wain,  2  S.  &  R.  229. 

»  See  Delano  v.  Tlie  Cargo  of  the  Gallatin,  1  Woods  642.     The  Con 
gress,  1  Biss.  42. 
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All  the  authorities  agree  in  the  statement  of  the  general 
rule  on  this  subject.  That  rule  is,  that  where  expenseis 
are  incurred  or  sacrifices  made  voluntarily  for  the  s  ifety 
of  ship,  freight  and  cargo,  a  general  average  will  take 
place,  provided  the  purpose  of  the  sacrifice  or  exnenRO 
is  accomplished.  (3  Kent  232;  2  Arnould  on  Ins.  876, 
877;  Phillips  on  Ins.  331,  334.)  This  doctrine  is  founded 
on  a  plain  principle  of  natural  equity,  but  the  terms  in 
which  it  is  universally  stated  certainly  do  not  include  a 
case  like  the  present  one.  Beyond  the  employment  of 
the  Danish  vessel,  no  act  was  done,  nor  expense  incurred, 
having  anything  to  do  with  the  safety  of  the  specie ;  the 
ship  and  the  remaining  cargo  were  saved  by  the  subse- 
quent proceedings,  and  according  to  natural  justice  they 
should  bear  the  losses  incurred. 

It  is  claimed,  however,  that  where  a  peril  occurs,  no 
part  of  the  cargo  can  be  withdrawn  or  separated  from  it, 
so  as  to  be  relieved  from  contribution  for  all  the  sacrifices 
made  and  ^expenses  incurred  at  any  time  before 
the  peril  is  entirely  past.  The  owner  of  the  ship  *- 
and  all  the  owners  of  a  cargo  are  bound,  it  is  said,  by  a 
compact  or  agreement  with  each  other,  which  prevents 
any  one  of  them  from  relieving  his  own  property  from 
the  common  danger,  so  as  to  exempt  it  from  the  losses 
which  miy  afterwards  happen  to  others,  in  saving  theirs 
from  the  sime  dinger.  But  there  is  no  such  compact  or 
agreement;  there  is  no  agreement  at  all  on  the  subject. 
The  principles  of  justice,  on  which  general  average  ifl 
founded,  may  lead  to  such  a  result  in  many  circumstance.^. 
The  peril  may  be  of  such  a  nature  that  the  only  chance 
of  safety  for  both  ship  and  cargo  is  the  transfer  of  the 
litter  to  lighters  in  the  vicinity  of  a  harbor,  or  to  a  con- 
V  jy  at  sea.  The  safety  of  different  portions  of  the  goods 
and  of  the  vessel  may  thus  be  insured  at  different  points 
of  time,  during  the  peril.  But  the  master,  representing 
all  interests,  must  be  impartial  to  all ;  he  cannot,  in  such 
a  case,  exempt  the  property  of  one  owner  from  entire 
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contribution,  by  selecting  it  from  the  mass  and  placing  it 
first  in  a  situation  of  safety.  (Beuan  v.  The  United  States 
JkniJcji  Whart.  301,308.)  The  aggregate  expense  of  pro- 
vidinj^  for  the  safety  of  all  interests  must  be  borne  ac- 
cording to  the  value  of  each;  a  different  doctrine  would 
leid  to  a  conflict  of  rights  and  interests,  and  give  to  the 
master  the  arbitrary  power  of  protecting  one  at  the  ex- 
pense of  another. 

But  suppose  a  ship  takes  fire,  having  on  board  a  cargo 
which  can  only  be  saved  by  extinguishing  the  flames  as 
quickly  as  possible ;  there  is,  however,  a  box  of  jeweli^y 
or  a  quantity  of  gold  dust,  of  ten  times  greater  value  than 
the  cotton  or  lumber  \vith  which  the  vessel  is  loaded; 
the  heavy  freight  must  abide  the  fate  of  the  vessel,  be- 
cause there  is  no  other  means  of  saving  it;  the  jewelry 
or  the  gold  miy  be  placed  out  of  the  danger,  by  transfer 
ring  it  to  another  vessel  in  sight.  The  duty  of  the  master 
in  such  a  case,  is  plainly  to  hail  the  ship  and  m«ako  the 
transfer.  In  such  a  case,  there  is  not,  in  a  just-sense,  a 
community  of  peril ;  tlie  property  incapable  of  removal  is 
subject  to  whatever  of  danger  is  occasioned  by  the  fire; 
the  gold  is  not  involved  in  that  peril,  because  it  can  be 
^  -.  -.  put' in  safety  by  removal.  *  In  such  a  case  must 
there  be  a  community  of  loss?  It  seems  to  me 
not.  If  the  assistance  of  the  friendly  vessel  is  required 
only  to  take  care  of  the  value  transferred  to  it,  the  charge 
in  the  nature  of  salvage  should  rest  upon  that  value 
alone,  while,  on  the  other  hand,  there  should  be  no  con- 
tribution in  favor  of  the  vessel  in  distress  and  her  re- 
maining cargo,  for  losses  wholly  unconnected  with  the 
safety  of  the  article  transferred.  The  owner  of  the  gold 
may  be  himself  on  board ;  the  proximity  of  another  vessel 
is  to  him  absolute  exemption  from  the  peril  to  his  prop- 
erty, while  to  others  it  only  offers  the  certainty  of  saving 
life.  The  circumstances,  all  considered,  do  not  involve 
his  interest  in  the  danger ;  why  then  should  they  involve 
him  in  the  losses  incurred  in  averting  the  danger?  If 
54 


18G0.]  Nelsox  v.  Belmont.  51 

Dissenting  opinion  of  Comstock,  C.  J. 


the  owner,  being  present,  could  thus  separate  himself 
from  the  peril  by  seizing  a  means  of  safety  peculiar  to 
his  own  interest,  the  same  eflFect  must  be  given  to  the  act 
of  the  master  who  represents  him. 

The  question  can  be  placed  in  a  still  stronger  light. 
Suppose  a  vessel,  having  reached  her  port  of  destination, 
takes  fire  before  the  landing  of  the  cargo;  the  heavy 
freights  are  incapable  of  immediate  removal,  and  in  order 
to  save  it  as  well  as  the  vessel,  the  fire  must  be  extin- 
guished ;  but  the  specie  on  board  can  be  landed,  and  thus 
separated  from  the  peril;  it  may  well  happen,  indeed 
that  specie  is  the  only  freight.  In  such  an  exigency, 
may  not  the  consignee  extricate  his  property  from  the 
impending  danger,  Avithout  liability  to  contribute  for  the 
loss  or  damage  of  the  ship?  The  doctrine  of  general 
average  requires  contribution  for  sacrifices  made  to  avert 
a  comm:>n  dinger;  where  there  is  no  community  of  peril, 
there  is  none  in  the  lo.s:^.  In  the  case  supposed,  it  may 
be  necessary  to  scuttle  the  ship  or  submerge  it  with 
water,  by  tlie  aid  of  fire-engines ;  great  damage  may  thus 
thus  en^ue  to  the  freights  which  cannot  be^moved,  if 
there  be  any  such,  and  to  the  vessel  itself.  The  interests 
which  are  protected  by  the  measures  taken,  and  those 
only,  should,  on  principles  of  equity,  bear  the  losses. 

In  the  present  case,  the  fire  began  at  sea,  but  it  was  ex- 
tinguished in  the  port  of  Charleston,  by  the  employment  of 
fire  *companies,  which  filled  the  vessel  with  \vater.  ^ 
The  j^acrifices  and  expenditures  wore:  1.  The  V 
compensation  paid  to  the  fire  companies:  2.  The  injury  to 
the  vessel:  3.  The  injury  to  the  cotton  on  board,  whicli 
could  not  be  separated  from  the  danger.  But  the  specie 
was  landed  and  the  measures  taken  to  protect  the  ship 
and  cotton  had  nothing  to  do  with  its  safety.  It  may  be  o( 
no  special  importance,  that  the  specie  had  been  prev  - 
ously  transferred  to  the  Danish  brig;  the  brig  was  in  the 
service  of  the  vessel  exposed  to  the  peril;  but  both  ves- 
sels were  in  port  and  the  specie  could  be  landed  from 
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either.  Charleston  was  not,  it  is  true,  the  port  of  destin- 
ation, but  it  was  the  port  of  necessity,  where  the  voviige 
was  broken  np  and  abandoned.  The  owners  of  the  specie 
were  entitled  to  receive  it  at  that  place,  without  contri- 
bution for  sacrifices  and  expenses  to  which  the  shin  and 
the  cotton  were  exposed,  but  from  which  their  property 
was  exempt.  I  am  of  opinion,  therefore,  that  the  judg- 
ment should  be  reversed  and  a  new  trial  granted. 

Clerke,  J.,  also  dissented. 

Judgment  affirmed.* 

*  Since  the  decision  of  this  case,  another,  involving  the  same  principle, 
has  been  before  the  supreme  court  of  the  United  States.  Tlie  ship 
Rachel  wa:^  stranded  near  her  port  of  destination,  and  the  underwriters 
upon  her  ccirgo  sent  an  agent  to  assist  the  master  in  getting  lier  off;  the 
maste/  aiid agent  made  the  proper  efforts  to  do  so,  for  two  days;  but  be- 
ing unsuccessful,  and  the  water  gaining  on  the  sliip,  they  began  to  dis- 
charge tlie  cargo  into  lighters,  still  continuing  their  efforts  for  the  pre- 
servation of  the  vessel.  The  discharge  of  the  cargo  occupied  four  days  ; 
by  which  time  the  whole  of  it  was  taken  oif ,  and,  with  the  excoption  of 
a  very  small  fraction  in  the  lower  hold,  and  not  discovered,  was  taken  to 
the  ship's  agents,  who  subsequently  delivered  it  to  the  consignees,  they 
giving  the  usual  average  bond.  By  the  time  the  cargo  was  tlius  all  got- 
ten off,  the  vessel,  not  assisted  by  being  lightened,  was  settling  in  the 
sand,  with  the  tide  ebbing  and  flowing  through  her  as  she  lay.  The 
agent,  considering  her  case  hopeless,  and  die  consignees  of  the  ship  hav- 
ing refused  to  authorize  him  to  incur  any  further  expense,  now  went 
away.  Oii  the  next  morning,  and  while  the  master  was  yet  on  board, 
the  underwriters  on  the  vessel  sent  their  agent*  who  went  to  work  to  float 
the  ship.  The  crew,  however,  refused  to  do  further  duty ;  the  agent 
got  n^w  hands,  and  the  crew  left  the  sliip;  they  were  soon  followed  by 
the  master,  who  left  the  vessel,  four  days  after  the  new  agent  had  been 
in  charge.  After  six  weeks'  labor  and  an  expenditure  of  money,  some- 
what exceeding  her  value  when  saved,  the  new  agent  succeeded  in  float- 
ing the  ship  ;  and  the  remnants  of  the  cargo,  in  a  damaged  state,  were 
delivered  to  its  consignees.  In  a  suit  by  the  owners  of  the  ship  against 
the  consignees  of  the  caigo,  for  contribution  in  general  average,  for  the 
expenses  incurred  after  the  master  went  away,  it  was  held,  tliat  the  case 
was  not  one  for  contribution;  there  having  been,  as  the  court  considered, 
no  community  of  interest  remaining  between  the  ship  and  cargo,  after 
the  master,  in  the  circumstances  of  the  case,  had  left  the  ship  Mc An- 
drews 1?.  Thatcher,  3  Wall.  347. 
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Mygatt  v.  New  York  Protection  Insurance  Company. 

Mutual  Insuranoe  Companies. 

Under  the  act  of  1849,  c.  308,  a  mutual  insaranee  company  may  be  in- 
corporated, with  power  to  issue  policies,  on  the  payment  of  cash  pre- 
mium? ;  S'lzli  policf-hr>ld3rs  th9rdby  bacome  mernoers  of  th^  corporv 
tion,  entitled  to  the  benefits,  and  liable  to  the  obligations  thereof,  to 
the  extent  of  their  interest. 

Appeal  from  the  final  judgment  of  the  Supreme  Court, 
at  general  term,  in  the  fifth  district,  affirming  a  judgment 
at  special  terra,  entered  on  the  report  of  a  referee. 

Action  upon  a  policy  of  inrfuranee  against  lire.  The 
cause  was  tried  before  the  Hon.  Daniel  Pratt,  as 
referee,  who  *found  all  the  facts  necessary  to  en- 
able the  plaintifi*  to  recover;  but  determined  that  the 
policy  was  void,  having  betJn  issued  without  authority, 
and  this,  on  the  ground,  that  the  defendants  were  incorpor- 
ated as  a  mutual  insurance  company,  under  the  act  of  1849, 
c.  308,  and  had  no  power  to  issue  a  policy  on  the  receipt 
of  a  cash  premium.  *The  facts  are  fully  stated  ^  ^^  - . 
in  the  opinions  of  the  judges.*  The  general  term  '■ 
having  sustained  the  report  of  the  learned  referee,  the 
plaintiff  took  this  appeal. 

Henry  R.  Mygatt^  for  the  appellant 

Francis  Keman^  for  the  respondent. 

Selden,  J. — It  appears  from  the  report  of  the 
referee  in  this  case,  that  the  defendants  were  or- 
ganized as  a  mutual  insurance  company,  under  the  gen- 

^  See  opinion  of  Denio,  J.,  p.  69,  infra. 
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eral  act  of  1849;  that  the  policy  upon  which  the  suit 
is  brought  was  duly  issued,  and  the  premium  paid;  that 
all  the  conditions  on  the  part  of  the  insured  were  kept 
and  performed;  that  the  property  was  destroyed  by  fire, 
as  set  forth  in  the  complaint,  and  that  the  demand  arising 
from  the  loss  had  been  assigned  before,  suit  brought,  to  the 
plaintiflf.  The  defence  which  prevailed  at  the  trial,  and 
which  is  relied  upon  here,  is,  that  the  defendants  having 
been  organized  as  a  mutual  company,  had  no  authority  to 
issue  policies  for  premiums  to  be  paid  in  cash,  and,  conse- 
quently, that  their  act  in  issuing  the  policy  in  question 
was  vUra  vires,  and  the  policy  void. 

I  shall  assume,  for  the  purposes  of  this  case,  that  the 
defendants  can  avail  themselves  of  this  defence,  and  that 
they  are  in  no  manner  estopped  from  insisting  upon  their 
own  want  of  power.'  The  question  then  is,  did  the  de- 
fendants exceed  their  corporate  powers  by  issuing  this 
policy  and  receiving  the  premium  upon  it  ? 

The  charter  adopted  by  the  defendants,  which  was  in- 
troduced and  proved  upon  the  trial,  contained  the  follow- 
ing clause :  *'  Any  person  applying  for  insurance,  so  elect- 
ing, may  pay  a  definite  sum  in  money,  to  be  fixed  by  said 
corporation,  in  full  for  said  insurance,  and  in  lien 
^  of  a  premium  note."  The  policy  *in  question 
here  was  issued  in  strict  accordance  with  this  provision. 
The  defendants,  therefore,  to  sustain  their  defence,  m^st 


'  Corporations  may  incur  responsibilties  by  acts  which  are  ultra  tires. 
They  may  sometimes  be  estopped  from  asserting  the  invalidity  of  such  con- 
tracts, and  thus  be  practically  bound  by  them.  But  that  is  not  because 
the  contracts  are  valid,  but  because  it  would  be  a  fraud  uix)u  the  other 
party  to  assert  their  invalidity.  Earl,  J.,  iu  Madison  ^ venue  Baptist 
(-hurch  V.  Oliver  Street  Baptist  Church,  73  N.  Y.  90.  And  see  the  opin- 
ion of  Comstock,  C.  J.,  in  Bissell  ®.  Michigan  Southern  and  Northern 
Indiana  Railroad  Companies,  23  Ibid.  258.  **  It  is  now  well  settled,  that 
a  corporation  cannot  avail  itself  of  the  defence  of  ultra  vires,  when  the 
contract  has  been,  in  good  faith,  fully  performed  by  the  other  party,  and 
the  corporation  has  had  the  full  benefit  of  the  performance  and  of  the 
contract."    Whitney  Arms  Co.  -P.  Barlow,  03  N.  Y.  70,  Allen,  J. 
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show  that  the  company  had  no  authority  to  insert  such  a 
clause  in  its  charter ;  and  this  depends  entirely  upon  the 
provisions  of  the  act  of  1849,  under  which  the  company 
was  organized. 

By  §  3  of  that  act,  it  is  enacted,  that  persons  intending 
to  become  incorporated  under  it,  "  shall  file  in  the  office 
of  the  secretary  of  state  a  declaration,  signed  by  all  the 
corporators,  expressing  their  intention  to  form  a  company 
for  the  purpose  of  transacting  the  business  of  insurance, 
as  expressed  in  the  several  subdivisions  of  the  first  sec- 
tion of  this  act,  which  declaration  shall  also  comprise  a 
copy  of  the  charter  proposed  to  be  adopted  by  them ; " 
and  §  10  provides  that  "  it  shall  be  the  duty  of  the  corpo- 
rators of  any  and  every  company  organized  under  this 
act,  to  declare  in  the  charter,  which  is  herein  required  to 
bo  filed,  the  mode  and  manner  in  which  the  corporate 
powers  given  under  and  by  virtue  of  this  act  are  to  bo 
exercised." 

Thpse  provisions  confer  upon  the  companies  organized 
under  the  act  a  broad  and  unrestricted  power  to  prescribe 
for  themselves  the  manner  in  which  they  will  conduct 
the  business  of  insurance.  They  virtually  transfer  to 
these  companies  full  legislative  control  over  the  .subject, 
and,  construed  by  themselves,  would  invest  each  com- 
pany, whether  joint-stock  or  mutual,  with  power  to  pro- 
vide for  every  kind  of  insurance  authorized  by  the  act. 
The  only  expressed  limitation  upon  this  power  is  con- 
tained in  §  11,  which  requires  that  the  charter  "shall  bo 
examined  by  the  attorney-general,"  who,  if  he  finds  it 
"  to  be  in  accordance  with  the  requirements  "  of  the  act, 
"and  not  inconsistent  with  the  constitution  or  laws  of 
this  state,"  is  to  "  certify  the  same  to  the  comptroller," 
&c.  It  cannot  be  pretended,  that  the  clause  in  the  de- 
fendants' charter,  under  which  this  policy  was  issued,  is 
in  any  manner  repugnant  either  to  the  constitution  or 
the  general  laws  of  the  state;  the  only  question,  there- 
fore, is,  whether  it  is  in  conflict  with  anything  contained 
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in  the  act  of  1849  itself.  Unless  the  defendants  can  find 
*  K/.  T  *something  in  that  act  which  prohibits  companies 
organized  as  mutual  companies  from  receiving 
tlieir  premiums  in  cash,  they  cannot  maintain  their  de- 
fence. 

There  ia  clearly  nothing  in  the  terms  of  the  act  which 
contains  such  a  prohibition ;  but  the  restriction  is  sought 
to  be  deduced  by  implication  from  those  provisions  of 
the  act  which  discriminate  between  joint-stoclc  and  mutual 
companies.  It  is  based  mainly  upon  §§  3,  4  and  5.  The 
charter,  which  persons  wishing  to  become  incorporated 
are  required  by  §3  to  file,  is,  as  we  have  seen,  to  prescribe 
"  the  mode  and  manner "  in  which  their  "  corporate 
powers  "  are  to  be  exercised ;  §  4  authorizes  the  company, 
after  filing  such  charter,  "  to  open  books  for  subscription 
to  the  capital  stock  of  the  company,"  *  *  "  or,  in  case 
the  business  ot  such  company  is  proposed  to  be  conduct- 
ed on  the  plan  of  mutual  insurance,  then  to  open  books 
to  receive  propositions,"  &c.  It  is  then  provided  (§  5) 
that  no  "joint-stock  company"  shall  be  organized  in  the 
city  of  New  York,  or  the  county  of  Kings,  with  a  smaller 
capital  than  $150,000,  nor  in  any  other  county,  with  a 
smaller  capital  than  $50,000 ;  and  that  no  company  formed 
for  the  purpose  of  doing  business  "  on  the  plan  of  mutual 
insurance,"  in  either  of  the  counties  of  New  York  or 
Kings,  shall  commence  the  business  of  fire  or  inland 
navigation  insurance,  until  agreements  have  been  entered 
into  for  insurance,  with  at  least  one  hundred  applicants, 
the  premiums  on  w4iich  shall  amount  to  $200,000,  nor  in 
any  other  county,  until  such  premiums  shall  amount  to 
$100,000,  for  which  premium  notes' are  to  be  taken  "in 
advance,"  as  a  "  part  of  the  capital  stock  "  of  the  com- 
pany. 

Now,  the  argument  on  the  part  of  the  v>.efendants  is, 
that  there  having  been  in  this  state,  previously  to  tlie 
act  of  1849,  two  distinct  and  well-known  classes  of  in- 
surance companies,  viz.,  joint-stock  and  mutual  companies, 
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organized  upon  different  principles,  and  transacting  their 
business  in  different  modes,  it  was  the  evident  design  of 
the  legislature,  as  evinced  by  the  provisions  to  which  I 
have  referred,  to  keep  these  two  classes  of  companies  en- 
tirely distinct,andtoprcventi3,ny  intermingling  *of  ^ 
the  two  modes  of  insurance  in  the  same  company ;  ^ 
that  insuring  for  a  specific  premium,  payable  in  cash,  is  the 
appropriate  business  of  a  joint-stock  company,  organized 
vrith  a  viewto  profit  upon  its  capital,  the  corporators  in 
in  tvhich  consist,  not  of  the  persons  holding  policies,  but  of 
the  owners  of  this  capital;  that  a  mutual  insurance  com- 
pany is  composed  exclusively  of  the  persons  insured,  and 
is  organized  by  its  members,  not  with  a  view  to  profit, 
but  for  the  sole  purpose  of  mutually  insuring  each  other ; 
that  it  is  essential  to  such  a  company,  thcit  every  pcrscm 
insured  should  be  a  member  of  the  company,  and  an  in- 
surer of  all  the  other  members,  as  well  as  insured  by 
them;  and  that  one  who  pays  the  premium  upon  his 
policy  in  cash,  and  is  liable  for  nothing  more,  does  not  be- 
come a  member  of  the  company,  and  is  in  no  sense  an  in- 
surer of  others  holding  its  policies;  that  there  is  no 
mutuality,  therefore,  between  such  a  person  and  those 
who  have  given  premium  notes,  liable  to  be  assessed  for 
future  losses;  and  hence,  that  issuing  policies  for  cish 
premiums,  is  a  departure  from  the  legitimate  business  of 
a  mutual  insurance  company,  and  subversive  of  that  dis- 
tinction between  joint-stock  and  mutual  companies  which 
it  was  the  design  of  the  legislature  to  preserve. 

This  argument,  it  will  be  seen,  consists  of  two  branches, 
viz.:  1.  Of  that  construction  of  the  act  of  1849,  which 
holds  that  a  strict  line  of  demarcation  was  intended  to  be 
drawn  between  the  two  classes  of  companies,  and  that 
when  a  company  had  once  made  its  election  to  organize, 
either  as  a  joint-stock  or  a  mutual  company,  it  was  the 
object  of  the  act  that  it  should  be  ever  thereafter  rij^idly 
confined  to  that  mode  of  insurance  which  is  appropriate 
to  its  class.     2.  Of  the  assumption  that  there  is  some- 
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thing  in  the  taking  of  a  specific  cash  premium  in  full  for 
insurance,  without  further  liability  on  the  part  of  the  in- 
sured, which  is  repugnant  to  the  nature  and  principles  of 
a  mutual  insurance  company.  The  defendants  are  under 
the  necessity  of  maintaining  both  these  propositions ;  if 
they  fail  in  respect  to  either,  they  fail  in  their  defence. 
If  evidence  of  that  inflexible  determination  to  keep  the 
two  kinds  of  companies  entirely  distinct,  for 
-^  which  the  defendants  contend,  *i8  not  to  be  found 
in  the  act ;  or  if  the  taking  of  a  cash  premium  in  full  for 
the  insurance  can  be  reconciled  with  the  "  mutual  princi- 
ple," as  it  is  called,  then,  of  course,  there  is  no  objection 
to  this  policy. 

Let  us  examine  these  two  points  separately.  On  what 
does  the  assumption  of  such  a  determination  on  the  part 
of  the  legislature  rest  ?  There  is  clearly  no  good  reason 
why  the  legislature  should  have  provided  for  so  rigid  a 
separation  of  the  two  species  of  insurance  companies. 
That  it  was  never  supposed  there  was  any  ground  of  pol- 
icy which  required  that  mutual  insurance  companies 
should  be  prohibited  from  receiving  cash  premiums,  is 
conclusively  shown  by  the  course  of  legislation  on  the 
subject.  Acts  have  been  repeatedly  passed,  conferring 
upon  such  companies  this  power,  in  the  precise  terms 
used  by  the  defendants  in  their  charter.  It  was  confer- 
red upon  the  Albany  County  Mutual  Insurance  Company 
in  1848;  upon  the  Herkimer  County  Company  in  1850, 
and  upon  various  other  companies  in  subsequent  years. 
The  legislature  seems  to  hive  been  ever  ready,  upon  re- 
quest, to  authorize  these  companies  to  receive  their  pre- 
miums in  cash,  instead  of  premium  notes. 

There  is  no  public  reason  why  such  a  company,  when 
it  has  once  acquired  a  substantial  basis  for  its  business, 
should  be  rigidly  confined  to  the  mutual  system.  That 
system  was  not  devised  by  the  legislature  for  the  protec- 
tion of  the  public,  but  by  individuals  for  their  private 
benefit ;  it  does  not  rest  upon  any  foundation  of  public 
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policy.  Wliy,  tlien,  should  tlio  legislature,  when  enacting 
a  generiil  law,  providing  for  the  organization  of  all  insur- 
ance companies,  so  adjust  its  provisions  as  to  inhibit  mu- 
tu.il  companies  from  transacting  any  portion  of  their  bus- 
iness in  a  manner  which  has  so  often  received  the  legisla- 
tive sanction  ?  The  very  object  of  the  law  being  to 
prevent  the  necessity  of  repeated  applications  to  the 
legislature,  by  those  desirous  of  engaging  in  the  business 
of  insurance,  we  should  naturally  expect  its  provisions 
to  be  so  framed  as  to  enable  mutu:il  companies,  under 
proper  guards  and  restrictions,  to  avail  them:selves  of  that 
privilege  which  the  legislature  has  *shown  itself  ^  ^  - 
in  so  m,iny  instances  ready  to  confer ;  a  contrary  '- 
intent  o;i;^ht  cjrtainly  to  be  made  very  clearly  to  appear, 
belb/e  its  existence  is  assumed. 

T.ie  question,  then,  upon  this  point,  is,  whether  those 
provisioiii  of  the  act  of  1849,  already  referred  to,  dis- 
criminating to  some  extent  between  joint-stock  and  mu- 
tual comp mie-i,  exhibit  an  implied  intention  to  prohibit 
mutu  il  companies  from  issuing  (fash  policies.  It  is  indis- 
pensible  for  the  defendants  to  maintain  the  aflii'mative  of 
this;  because,  as  the  power  of  the  companies,  under  §  10, 
to  frame  their  own  charters,  is  conferred  in  unrestricted 
terms,  they  may,  of  course,  provide  for.  this  cLisj  of  bu.^i- 
ness,  unless  the  limitation  of  this  power,  upon  which  the 
defendants  insist,  is  elsewhere  found;  and  there  is  no 
portion  of  the  act,  other  than  that  referred  to,  from  which 
such  limitation  can  by  possibility  be  deduced.   ^ 

Bat  the  discrimination  in  §|  4  and  5,  between  tlie  two 
classes  of  companies,  had  another  obvious  pur[)ose,  whicli 
was  fully  answered,  when  the  respective  companies  woro 
o'ace  organized  and  ready  to  commence  their  opcratioii:^. 

Tne  main  reliance  of  all  insurance  companies  for  the 

payment  of  losses,  after  becoming  once  fairly  established, 

is  upon  the  sums  received  for  premiums.    But  losses  may 

occur  before  their  accumulatio:i3  from  this  source  are  suf- 

(i'jieat  to  meet  thcin;  far  this  rcison,  it  was  deemed  wise 
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and  prudent  on  the  part  of  the  legislature,  to  provide 
that  every  insurance  company,  whether  joint-stock  or  mu- 
tual, should  have,  at  the  outset,  a  fund  sufficient  to  meet 
its  early  losses ;  and  as  mutual  companies  have  not,  like 
joint-stock  companies,  a  cash  capital,  it  became  necessary, 
in  arranging  the  provisions  on  this  subject,  to  discrimi 
nate  between  the  two. 

That  this  was  the  sole  object  of  the  discrimination 
in  question,  to  me  seems  plain;  §§  4  and  5  relate  to 
this  preliminary  fund,  and  to  nothing  else.  They  re- 
quire a  joint-stock  company,  in  the  country,  before 
commencing  business,  to  have  a  cash  capital  of  $50,000, 
and  a  mutual  company  a  capital  of  $10V,000,  composed 
of  promissory  notes  given  in  advance  for  premiums^. 
These  notes  would  represent  risks  incurred,  or  to  bo 
incurred,  while  the  cash  capital  would  not  :  and 
hence   the    difference   *in    amount;   the  leffisla- 

*     60     1  JO 

^  ture  evidently  considered  the  $100,000  in  notes 
etjuivalent  to $50,000  in  cash.  Whit  reason  can  there  be, 
after  the  companies  are  once  formed,  with  such  a  prelimi- 
nary fund,  pronounced  adequate  by  the  legislature.,  Avliy 
a  mutual  company  should  not,  as  well  as  a  joint-stock 
company,  if  it  chooses  to  incur  the  risk,  issue  cash  poli- 
cies. The  public  and  all  those  who  deal  with  the  com- 
pany have  the  same  security  in  the  one  case  as  in  the 
other;  they  have  the  same  preliminary  fund,  and  the 
r.  ;mo  accumulations  from  the  premiums  received.  The 
question  of  receiving  cash  premiums  in  full  for  policies, 
after  a  company  has  once  obtained  a  sufficient  capital  to 
justify  it  in  commencing  business,  is  a  question  for  the 
consideration,  not  of  the  legislature  or  the  public,  but  of 
the  corporators  themselves;  the  public  have  no  special 
interest  in  it.  The  premiums  received,  if  graduated  upon 
just  and  proper  principles,  will  strengthen  one  of  these 
companies  to  precisely  the  same  extent  as  the  other,  and 
will  afford  the  same  additional  guaranty  to  parties  in- 
sured, for  the  payment  of  lo^^ses. 
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We  Bee,  therefore,  very  plainly,  why  every  mutual 
conipany,  once  established,  which'  has  asked  of  the  legis- 
lature the  favor,  has  obtained  the  power  to  issue  cash 
policies ;  and  we  can  hardly  fail  also  to  see  that  when  the 
legislature,  in  the  act  of  1849,  had  provided  that  all 
mutual  companies  should  have  a  sufficient  fund  upon  whicli 
to  begin  their  operations,  the}'  might  safely  be  allowed, 
us  by  §  10  they  are  allowed,  to  prescribe  for  themselves 
the  mode  and  manner  in  which  they  would  conduct  their 
business.  This  construction  gives  full  force  and  effect  to 
every  provision  of  the  act  of  1849,  and  exempts  the  legis- 
lature from  the  imputation  of  li'.:ving  i.o  framed  a  statute, 
designed  expressly  to  render  such  applications  unneces- 
sary, as  to  require  in  every  instance  a  special  application 
for  a  favor  which  reason  and  the  practice  of  the  state 
alike  show  it  would  be  a  matter  of  course  to  grant. 

But  this  is  not  all.  The  statute  bears  upon  its  face  un- 
equivocal evidence  that  the  logisLituro  did  not  intend  to 
erect  an  impassable  partition-wall  between  the  two  kinds 
of  companies ;  *§  21  provides  as  follows :  "  It  shall  ^  ^  ^- 
be  lawful  for  any  mutual  company,  established  in  ^ 
conformity  with  the  provisions  of  the  4th  section  of  this 
act,  to  unite  a  cash  capital,  to  any  extent,  as  an  additional 
security  to  the  members,  over  and  above  their  premiums 
and  stock-notes,  wliich  additional  cash  capital  shall  be  left 
open  for  accumulation,  and  shall  be  loaned  and  invested, 
as  provided  in  the  8th  section  of  this  act,  and  the  com- 
pany may  allow  an  interest  on  such  cash  capital  and  a 
particijKition  in  its  j^fofifSj  and  prescribe  the  liability  of  the 
owner  or  owners  thereof  to  share  in  the  losses  of  the 
company;  and  such  cash  capital  shall  be  liable,  as  the 
capital  stock  of  the  company,  in  the  payment  of  its  debts." 

It  has  been  suggested,  that  this  is  a  mere  authority  to 
borrow  money;  but  this  idea  can  hardly  be. reconciled 
with  the  provisions  of  the  section.  If  the  contributors  of 
the  additional  fund  are  "to  participate  in  the  profts  "  of 
the  business,  and  if  the  fund  it  ielf  itj  "  lii.ble,  j  .s  tl  c  capiUd 
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stock  of  the  company,",  to  the  payment  of  its  ^ebts,  then 
such  contributors  are,  to  all  intents  and  purposes,  part- 
ners in  the  company,  and  not  its  creditors.*  The  section 
authorizes  the  company  "  to  prescribe  the  liability  of  the 
oumcr  or  owners  "  of  the  additional  capital  to  share  in  the 
losses  of  the  company ;  but  if  the  money  is  borrowed,  it 
would  belong  to  the  company  itself,  and  not  to  the  con- 
tributors, as  this  provision  plainly  contemplates.  Again, 
the  fund  is  to  be  "  kept  open  for  accumulation ;"  this  can- 
not mean  that  the  company  shall  continue  to  borrow ;  it  can 
only  mean  that  additions  may  be  made,  from  time  to  time, 
to  the  subscribed  capital,  it  being  assumed  that  every 
such  addition  would  strengthen  the  company.  The  whole 
section  exhibits  an  intent  that  those  who  contribute  the 
additional  capital  should  be  associates  in  and  not  credit- 
ors of  the  company ;  and  any  other  supposition  is  incon- 
sistent with  its  language  and  structure. 

It  is  true,  as  has  been  said,  that  no  such  cash  capital 
was  added  by  the  defendants  to  the  funds  of  this  corpora- 
tion ;  but  the  section  has,  nevertheless,  a  most  important 
bearing  upon  that  which  is  made  the  turning  point  in  the 
*  ro  1  present  case.  The  *whole  argument  on  the  part 
of  the  defendants,  rests  upon  the  assumption  that 
an  intent  is  to  be  gathered  by  implication  from  the  gen- 
eral act  of  1849,  that  there  should  be  no  intermingling  of 
the  two  modes  of  insurance,  in  the  same  company.  Now, 
§  21  conclusively  proves  the  contrary ;  it  shows  even  a 
solicitude  on  the  part  of  the  legislature,  by  providing 
that  the  additional  fund  shall  be  left  open  for  accumula- 
tion, to  add  the  stock  feature,  and,  of  course,  the  system 
of  cash  premiums,  to  the  mutual  companies. 

That  the  legislature  contemplated  the  issuing   of  cash 


»  As  to  the  relation  of  the  assured  towards  a  mutual  insurance  com- 
pany, see  the  remarks  of  Allen,  J.,  in  Cohen  v.  New  York  Mutual  Life 
Insurance  Co.,  50  N.  Y.  6^;  and  of  Bedle,  J.,  in  Mutual  Benefit  life  In- 
surance Co.  «.  Hillyard,  8  Vroom  474, 
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policies  to  some  extent,  by  all  mutual  insurance  compa- 
nies, is  evident  from  the  very  sections  upon  which  the 
arg'ument  on  the  part  of  the  defendants  is  mainly  based, 
Tiio  notes  provided  for  in  §  5,  which  constitute  the  capi- 
tal upon  which  a  mutual  company  is  to  commence  their 
business,  are  not  premium  notes,  to  be  assessed  when 
losses  occur;  but  are  payable  absolutely,  irrespective 
of  all  losses;  and  so  it  was  held  by  this  court  in  the 
case  of  WJiite  v.  HatgJit  (16  N.  Y.  310).  They  are  the 
same,  therefore,  as  so  much  money  advanced  to  the  com- 
pany for  premiums  upon  policies  thereafter  to  be  issued.' 
The  idea  of  these  notes  was  evidently  borrowed  from  the 
charters  of  a  class  of  mutual  insurance  companies,  of 
which  the  Atlantic  Mutual,  chartered  in  1842  was  the 
type;  §12  of  the  charter  of  that  company  provides,  that 
the  company,  for  the  better  security  of  its  dealers,  may 
receive  notes  for  premiums  in  advance,  of  persons  intend- 
ing to  receive  its  policies ;  and  may  negotiate  such  notes, 
for  the  purpose  of  paying  claims  or  otherwise,  in  the 
course  of  its  business."  This  was  the  first  appearance  in 
our  statutes,  of  this  mode  of  obtaining  a  preliminary  fund, 
upon  which  to  commence  its  business  by  a  mutual  insur- 
ance company,  and  it  was  adopted  by  the  legislature  in 
enacting  the  general  law  of  1849.  The  charter  of  the 
Atlantic  Mutual  clearly  contemplated  the  re-payment  of 
those  advances,  by  the  issuing  of  cash  policies,  because 
no  provision  was  made  for  the  issuing  by  that  company 
of  any  other ;  and  it  is  very  clear,  that  the  same  mode  of 
payment  must  have  been  contemplated,  under  the  gen- 
eral law. 

*My  conclusion,  therefore,  would  be,  that  if  the  r  »  /,« 
policy  in  question  is  to  be  regarded  as  issued  to  a 
mere  outside  party,  without  any  reference  in  itself  to  the 
principles  of  mutuality,  it  would  nevertheless  be  valid 

•'  And  see  Tuckerman  v.  Brown,  33  N.  Y.  297;  Rhinehart  «.  Allegheny 
Co  intv  Mutual  Insurance  Co. ,  1  Penn.  St.  359. 
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and  binding.  If,  however,  we  assume  the  contrary,  and 
suppose  it  to  be  indispensible  that  the  mutual  principle, 
as  it  is  called,  should  be  observed  in  all  the  policies  issued 
by  a  mutual  company,  the  result,  I"  think,  would  not  be 
different. 

It  is  somewhat  difficult  to  ascertain  with  precision,  in 
what  this  mutual  principle,  so  strenuously  contended  for, 
is  claimed  to  consist ;  as  mutual  companies  have  assumed 
a  great  variety  of  forms ;  but  I  will  suppose,  for  the  pur- 
poses of  this  case,  that  it  involves  all  the  requirements 
suggested  on  the  part  of  the  defendants.  The  most 
prominent  among  the  requisites  insisted  upon,  as  consti- 
tuting a  mutual  insurance,  is,  that  the  party  who  is  in- 
sured should  thereby  be  brought  into  mutual  relation 
with  the  insurers,  by  becoming  a  member  of  the  company 
issuing  the  policy.  It  seems  to  be  supposed,  that  this 
was  not  the  case  with  the  party  to  whom  the  policy  in 
question  here  was  issued.  An  examination,  however,  of 
the  charter  of  the  company  will  clearly  show  the  con- 
trary ;  article  V.,  among  other  things,  provides  as  follows : 
"The  directors  shall  be  elected  by  the  persons  holding 
policies  of  insurance  in  this  cpmpany,  or  their  proxies, 
and  one  vote  shall  be  allowed  on  every  $100  insured." 
Thus,  every  person  holding  a  policy  issued  by  the  com- 
pany is  made  a  member  of  the  corporation,  and  entitled 
to  a  vote  therein,  entirely  irrespective  of  the  question 
whether  the  premium  upon  such  policy  was  paid  in  money 
or  by  a  premium  note ;  and  his  interest  is  measured  upon 
a  principle  which  is  perfectly  equal  and  just,  viz.,  by  the 
agp;regate  amount  insured. 

If  it  be  suid,  that  mutuality  also  requires  that  there 
should  be  some  sort  of  ratable  equality  between  those 
w^ho  pay  their 'premiums  in  cash,  and  those  who  give 
notes,  this  is  easily  attained.  When  the  present  value  of 
a  life-annuity,  or  of  a  right  of  dower,  is  estimated  upon 
principles  which   experience  has  established,  the  sum 

68 


18G0.]       Mygatt  i\  N.  Y.  Protection  Ins.  Co.  •  G3 


Opinion  of  the  Court,  per  Selden,  J. 

« 
arrived  at  is,  in  the  eye  of  the  hiw,  just  *equal  to 

the  contingent, interest  which  it  represents.  So,  ^ 
when  the  chances  of  liability  upon  a  premium  note-aro^ 
calculated  upon  principles  similar,  if  not  as  exact,  a  sum 
is  found  which  may  be  regarded  as  equivalent  to  the  con- 
tingent liability  upon  the  note ;  indeed,  all  premiums  for 
insurance  are  calculated  upon  this  princij)!'^.  Tluit 
equality  may  thu3  be  produced,  is  conceded ;  but  two 
answers  are  suggested.  In  the  first  place,  it  is  said,  that 
it  is  not  shown  that  the  premium  in  this  case  was  the 
result  of  any  such  calculation  ;  and  that  the  presumption 
is,  that  it  was  not.  Now,  I  am  unable  to  see  upon  what 
foundation  such  a  presumption  can  rest.  I  have  supposed 
that,  whore  a  transaction  would  be  legal,  if  done  in  one 
way,  and  illegal,  if  done  in  another,  and  there  was  no 
evidence  on  the  subject,  it  was  to  be  presumed  to  have 
been  done  according  to  law.  Here,  however,  a  presump- 
tion is  to  be  raised  in  favor  of  this  company,  that  it  was 
guilty  of  a  violation  of  law,  to  enable  it  to  escape  from 
the  obligation  of  a  contract,  the  consideration  for  which 
it  hiis  received  and  still  retains  ;  in  my  opinion,  the  pre- 
sumption is  directly  opposite  to  that  thus  suggested.  It 
was  not  necessary,  that  anything  should  appear  in  the 
charter  or  by-laws  on  this  subject;  it  was  a  matter  of  cal- 
culation, to  be  adjusted  upon  fixing  the  premium. 

The  provision  in  the  charter,  however,  as  it  seems  to 
me,  does  imply  that  the  premium  was  to  be  calculated 
upon  the  precise  principle  which  has  been  here  suggest- 
ed. The  cash  premium  was  to  be  "  in  lieu  of,"  that  is, 
was  to  take  the  place  of  a  premium  note.  Tliis  implies, 
that  it  was  to  be  made  equal  to  such  note,  which,  for  all 
substantial  purposes,  it  would  be,  if  calculated  in  the 
mode  here  pointed  out. 

The  other  answer  given  to  this  view  of  the  case  is,  that 

the  principles    of  mutual   insurance   require  that  every 

person  insured  upon  that  plan  should  be  also  himself  an 

insurer ;  that  is,  that  each  person  insured  mu  ^.t  also  bo  an 
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insurer  of  all  his  associates,  as  well  as  insured  by  them ; 
and  it  is  said,  that  an  insured  person  who  has  paid  a  pre- 
mium of  a  definite  sum,  in  the  language  of  the  defend- 
ants^ charter,  ^' in  full  for  said  insurance,"  and  who,  there- 
fore, is  not  responsible  for  anything  more,  *cannot 
-•  be  a  mutual  insurer,  because  he  is  not  in  any 
sense  an  insurer  at  all.  This  argument  is  based  upon 
what  I  regard  as  an  erroneous  view  of  the  true  distinc- 
tinction  between  a  mutual  and  a  joint-stock  company. 

Indeed,  much  of  the  difficulty  on  the  subject  has  been 
produced,  by  attaching  a  meaning  to  the  word  mutual,  in 
its  connection  with  insurance,  which  does  not  belong  lo 
it.  A  mutual  insurance  company  is  simply  a  com- 
pany whose  fund  for  the  payment  of  losses  and  ex- 
penses consists,  not  of  a  capital  subscribed  or  furnished 
by  outside  parties,  but  of  premiums  mutually  contributed 
by  the  parties  insured.  Angell  says — *' A  mutual  insur- 
ance, in  its  origin,  was  a  body  of  persons,  each  of  whom 
was  desirous  of  eifecting  an  insurance ;  and  he  agreed 
with  the  rest  of  the  members  to  contribute  the  premiums 
to  a  common  fund,  on  the  terms  that  he  should  be  entitled 
to  receive  out  of  thit  fund."  (Angell  on  Fire  and  Life  In- 
surance, §413.)  There  is  not  a  word  about  the  parties 
being  insurers  of  each  other,  further  than  as  they  were 
made  so  by  the  payment  of  a  cash  premium;  they  made 
up  a  common  fund,  by  means  of  their  common  or  mutual 
contributions,  upon  Avhich  each  had  a  claim  for  any  loss 
in  respect  to  the  property  insured;  there  was  no  respon- 
sibility beyond  that,  and  this  is  all  that  is  essential  to  a 
mutual  company.  The  "  mutual  principle,"  as  it  is  culled, 
requires  nothing  more.  Joint-stock  companies  have  a 
subscribed  capital;  mutual  companies  do  not,  but  depend 
upon  their  premiums ;  this  is  what  distinguishes  them ; 
and  whether  the  premiums  are  paid  in  cash,  or  by  notes, 
has  nothing  to  do  with  the  distinction.* 

,  *  The  makers  of  premium  notes  may  be  assessed  for  losses  incurred  hy 

\         members  who  pay  the  premiums  in  cash.     Jackson  v.  Roberts,  31  2s   X 
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Granting  it,  however,  to  be  necessary  that  all  those 
whe  are  insured  in  a  mutual  company  should  also  be  iji- 
aurers ;  the  person  who  took  this  policy  was  so ;  he  be- 
came, as  has  been  shown,  a  member  of  the  company,  and 
interested  in  its  funds  in  proportion  to  the  amount  of  his 
policy ;  and  to  the  extent  of  that  interest,  he  was  an  in- 
surer of  all  other  members. 

It  is  no  answer  to  this,  to  say  that  mutual  companies 
contemplate  only  indemnity  against  loss,  and  not  the  ac- 
cumulation of  a  fund  to  be  divided  among  the  corpora- 
tors. This  depends  *upon  the  manner  in  which 
they  conduct  their  business;  there  is  nothing  to  *■ 
prevent  a  mutual  company  from  carrying  on  its  opera- 
tions with  a  view  to  profit  and  dividends.  Indeed,  the 
act  of  1849  plainly  contemplates  that  they  will,  or,  at 
least,  th.it  they  may  do  so,  when  it  provides  in  §21,  that 
they  may  allow  to  p:irties  contributing  a  cash  capital,  a 
"participation  in  their  (its)  profits." 

But  were  this  question  not  as  clear  upon  principle,  as  I 
think  it  is,  it  may  be  regarded  as  settled  by  authorit}^ 
What  is  cl-iiraed  on  the  part  of  the  defendants  is,  that 
issuing  policies  for  premiums  payable  in  money,  is  not 
appropriate  business  for  a  mutual  insurance  company,  or, 
at  all  events,  for  one  which  also  takes  premium  notes  sub- 
ject to  assessment ;  that  it  assimilates  such  company  to  a 
joint-stock  company,  which  the  act  of  1849  does  not  per- 
mit: and  that  there  is  a  want  of  mutuality  between  those 
pa^'ing  cajsh  premiums,  and  those  who  give  notes. 

304 :  Schimpf  tJ.  Leliigh  Valley  Mataal  Insnrance  Co.,  80  Penn.  St.  873. 
A  contract  with  a  **  mutual  *'  company,  however,  being  an  agreement  that 
the  company  will  insure,  in  consideration  of  the  assurcd's  agreement  to 
contribute  towards  the  payment  of  losses,  no  contract  is  binding  upon 
tlie  company  until,  the  latter's  liabiljty  has  become  fixed.  Shaffer  r. 
Mutual  Fire  Insnrance  Co.,  7  W.  N.  C.  385.  As  to  the  preliminary  ne- 
gotiations, the  parties  deal  at  arm's  length.  Eilenberger  t>.  Protective 
Miitual  Fire  Insurance  Co.,  Ibid.  863.  But  the  company  may  accept  a 
promissory  note  for  a  cash  premium.  Farmers'  Bank  «.  Maxwell,  32 
K.  Y.  579 ;  Carjr  ©.  Nagel,  3  Biss,  244 


66  Mygatt  v.  N.  Y.  Protection  Ixs.  Co.    [Miircli, 


Opinion  of  the  Court,  ixjr  Seldex,  J. 


These  same  questions  received  the  deliberate  examln::- 
tiou  of  the  Supreme  Court  of  Ohio,  in  tiie  case  of  J'Le  Ohio 
Mutual  Insurance  Company  v.  Marietta  Woollen  Factonj  (!i 
Ohio  St.  N.  S.  348).  The  company,  in  that  case,  was  in- 
corporated in  1843;  in  1844,  an  act  was  passed  to  amend 
the  charter,  which  contained  two  sections ;  §  1  provided, 
in  almost  the  same  terms  with  the  provision  in  the  de- 
fendants' charter,  that  any  person  applying  for  insurance 
might  elect  to  pay  "  a  certain  definite  sum  of  money  infvR 
for  such  insurance,"  which  sum  was  to  be  "  in  lieu  and 
place  of  a  premium  note ;"  §  2  devoted  the  funds  arising 
from  cash  premiums  and  the  premium  notes,  in  general 
terms,  to  the  payment  of  losses  and  expenses,  saying 
nothing  about  assessments,  but  required  the  cash  fund  to  bo 
first  exhausted.  The  directors  there  took  ground  precisely 
analogous  to  that  taken  here,  viz.,  that  this  change  in  the 
business  of  the  company  changed  its  character  from  "  a 
purely  mutual  joint  company "  to  what  they  called 
"a  mutual  stock  company."  Hence,  they  disregarded 
the  provisions  in  their  charter,  which  subjected  the  pre- 
mium notes  to  contribution  for  such  losses  only  as  should 

accrue  while  the  *maker8  were  members  of  the 

*  67  1 

■*  company ;  and  treated  the  cash  premiums  and  pre" 

mium  notes  as  joint  capital,  subject  to  be  applied  indiscrim- 
inately to  all  losses,  except  that  the  cash  premiums  ^vere  to 
be  first  exhausted.  Ranney,  J.,  after  stating  this  conclu- 
sion of  the  directors,  said — "In  this  we  think  thev  were  most 
dearly  wrong ;  no  such  radical  change  is  or  was  intended  to 
be  effected  by  this  act.  It  was  still  a  mutual  insurance 
company,  with  no  power  in  the  directors  to  control  its 
assets  as  an  independent  company,  or  to  divert  them  from 
the  purposes  to  which  the  law  and  the  contract  of  the 
parties  had  appropriated  them.  Every  person  insuring, 
whether  by  the  payment  of  a  cash  premium,  or  the  de- 
posit of  a  premium  note,  still  became  a  inember  of  the  com-- 
pany,  and  this  act  simply  gave  the  election  to  him  whether 

he  become  a  member  in  the  one  way  or  the  other."  Again, 
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he  says — "The  cash  premium  belongs  precisely  where  the 
premium  notes,  whose  place  it  takes,  would  belong ;  and 
is  subject  to  the  same  appropriation,  with  this  modifica- 
tion; it  must  be  first  applied,  and  no  part  of  it  can  be 
withdrawn  upon  the  expiration  of  the  policy,  although  it 
should  not  have  been  all  expended.  *  *  There  is  no 
difficvMy  in  tlie  practical  working  of  this  construction.'' 

This  case  decides  every  point  raised  by  the  defendants 
lie:*e;  bec:m'.o,  although,  there,  tlio  taking  of  cash  pre- 
miuiuo  w.ij  authorized  directly  by  the  legislature,  yet,  if 
this  did  not  change  the  character  of  the  company ;  if  it 
was  "  still  a  mutual  insuranco  company ; "  if  those  who 
paid  cash  premiums  became  "  members  of  the  company ;" 
and  the  premium  paid  took  the  place  of  a  premium  note ; 
andifthj/o  is  no  pra^^tical  difficulty  in  the  working  of 
such  a  system,  then,  there  can  be  no  objection  to  the 
adoption  by  the  defendants  of  the  clause  in  their  charter 
which  authorized  it. 

Bat  the  question,  under  our  own  statute,  and  in  pre- 
cisely in  such  a  cise  as  that  now  before  us,  has  been 
passed  upon  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  the  Union  Insurance  Company  v.  Hoge  (21 
IIow.  35).  The  company,  in  that  case,  was  incorporated 
in  this  state,  under  the  law  of  1849,  and  its  charter  was 
identical  with  that  of  the  *defendant9  here ;  the  r  *  ^o 
action  was  brought  upon  a  policy,  the  premium 
upon  which  h.ul  been  paid  in  money.  Tlie  case  appears 
to  h  ive  been  elaborately  argued,  and  among  tlie  objec- 
tions 111  .do  by  the  counsel  for  the  company  to  tlie  issuing 
of  cash  policies,  is  the  following :  "  That  it  destroys  the 
principle  of  mutuality  which  is  the  leading  characteristic 
of  mutual  companies,  formed  under  the  law  of  1849,  and 
confounds  the  operation  of  a  company  organized  to  do 
business  on  the  mutu  il  plan,  with  that  of  those  compa- 
nies wliich  are  organized  on  the  plan  of  stock  companies, 
and  which  are  in  their  nutu^-o  uid  principles  antagonistic 

to  the  mutual  companies.''     On  this  point  the  court,  by 
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Nelson,  J.,  says — "  It  is  argued,  however,  that  the  com- 
pany ill  question  is  a  mutual  insurance  company,  as  de- 
clared by  the  act;  that  according  to  this  system,  the  in- 
sured must  be  a  member  of  it,  and  that  a  person  insured 
upon  a  cash  premium,  without  any  further  liability,  can- 
not be  a  member.  This  argument  is  not  loeU  founded^ 
either  upon  principle  or  authority.  Admitting  that  the 
insured  must  be  a  member  of  the  company,  he  is  made  so, 
by  the  payment  of  the  cash  premium.  The  theory  of  a 
mutual  insurance  company  is,  that  the  premiums  paid  by 
each  member  for  the  insurance  of  his  property  constitute 
a  common  fund,  devoted  to  the  payment  of  any  losses 
that  may  occur.  Now,  the  cash  premium  may  as  well 
represent  the  insured,  in  the  common  fund,  as  the  pre- 
mium note ;  and  this  class  of  companies  has  been  so  long 
engaged  in  the  business  of  insurance,  it  may  well  be,  that 
they  can  well  determine,  with  sufficient  certainity  for  all 
practical  purposes,  the  just  difference  in  the-  rates  of 
premium  between  cash  and  notes.  These  mutual  com- 
panies, possessing  the  authority  contained  in  tlie  8th  sec- 
tion of  this  charter,  viz.,  to  take  cash  premiuniH  or  pre- 
mium notes,  are,  at  the  present  day,  in  operation  in  several 
of  the  states,  and  it  has  never  been  supposed,  that  the 
mutual  principle  has  been  thereby  abrogated. '' 

I  have  quoted  thus  largely  from  the  opinion  of  Judge 
Nelson,  because,  in  my  view,  the  extract  given  answers 
so  fully  to  every  phasp  of  the  argument  for  the  defendant 
here,  that  there  is  but  little  necessity  for  saying  more. 
*  ftQ  I  When  it  is  considered,  *that  the  term  "mutual," 
as  applied  to  an  insurance  company,  does  not  im- 
port any  peculiar  and  exact  method  of  producing  mutuil- 
ity,  in  the  sense  of  equality  among  its  members,  but  that 
it  is  simply  significant  of  an  association  for  the  purposes 
of  insurance,  whose  fund  for  the  payment  of  losses,  con- 
sists, not  of  a  capital  furnished  by  uninsured  parties,  but 
of  the  premiums  mutually  contributed  by  the  persons  i]i- 

surod.  all  difficulty  on  the  subject  is  at  an  end.     That 
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8ucli  is  the  import  of  the  term  appears,  not  only  from  the 
opinion  of  Judge  Nelson,  but  from  all  the  other  author- 
ities on  the  subject.  The  judgment  in  this  case,  should,  I 
think,  be  reversed,  and  there  should  be  a  new  trial,  with 
costs  to  abide  the  result. 

Renio,  J.  (Dissenting.) — ^It  is  conceded,  that  the  defend- 
ants were  incorporated  under  the  general  act  of  1849,  as 
a  mutual  insurance  company;  and  that  the  contract  of 
insurance,  upon  which  a  recovery  is  claimed,  was  exe- 
cuted for  the  cash  consideration  of  $9.81  only,  and  without 
any  engagement  on  the  part  of  the  assured  to  be  further 
liable,  upon  any  event  or  contingency  whatever;  and 
that  the  ai?iount  insured  was  the  sum  of  $872.  The  in- 
sured was  not  in  any  event  to  have  any  interest  in  the 
money  thus  paid  by  him,  nor  in  any  premiums  paid  by 
any  other  parties  effecting  insurance  with  the  company. 
The  contract  was  an  undertaking  by  the  defendants,  in 
consideration  of  the  money  thus  paid,  to  indemnify  him 
against  loss  by  fire,  and  nothing  more. 

The  defendants  were  authorized  to  make  contracts  of 
insurance  "  on  the  plan  of  mutual  insurance."  (Act  of 
1849,  c.  308,  §§  4,  5.)  And  in  addition  to  the  powo" ; 
necessary  to  transact  that  business,  including  such  as 
might  be  incidental  to  it,  they  did  not  possess  and  could 
not  exercise  any  other  powers.     (2  R.  S.  600,  §  3.) 

The  general  act  carefully  distinguishes  between  what 
it  denominates  the  plan  of  mutual  insurance,  imd  the  busi- 
ness of  insurance  generally.  It  authorizes  the  formation 
of  two  classes  of  insurance  corporations,  founded  wholly 
upon  that  distinction,  requiring  from  those  which  are  not 
upon  the  plan  of  mutual  ^insurance  a  capital  r  ^^  «,v 
actually  paid,  to  the  amount  of  at  least  $50,000, 
which  is  to  be  invested  in  public  stocks,  and  bonds  and 
mortgages,  while  those  which  are  organized  upon  the 
mutual  plan  are  not  obliged  to  furnish  any  actual  capital, 

but  may  commence  business,  when  they  have  received 
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Jipplic-itions  for  insurance  to  a  certain  amount,  and  have 
taken  notes  for  tlie  unearned  premiums  in  advance.  (§§  5, 
8,  11.)  Tlie  act  denominates  the  corporations  of  the 
former  class  stock  companies,  and  the  others  mutual  com- 
panies. (§11.) 

Upon  these  positions  there  can  be  no  controversy  wliat- 
cver ;  and  the  single  question  in  this  case  is,  whether  the 
contract  upon  which  this  action  is  brought  was  entered 
into  between  the  defendants  and  the  insured  party,  in 
transacting  a  business  of  mutual  insurance.  If  it  was, 
the  contract  is  lawful;  otherwise,  it  is  illegal  and  void. 

What,  then,  is  the  meaning  of  mutual  insurance,  and 
how  does  it  differ  from  the  business  of  insurance,  when 
carried  on  by  joint-stock  companies  or  individual  under- 
writers? The  words  import  the  existence  of  reciprocal 
relations  among  the  persons  engaged  in  the  business,  and 
that  each  acts  in  return  or  in  correspondence  with  the 
others.  Where  they  are  applied  to  the  business  of  in- 
surance, they  import  that  the  parties  concerned  are  each 
insured  parties,  and  that,  at  the  .same  time,  each  are  in- 
surers of  the  others.  We  should  gather  this  idea  from 
the  language,  if  there  were  no  known  examples  of  such  a 
practice,  to  which  we  might  suppose  that  the  legislature 
had  reference.  But  every  business  man,  whether,  lawyer 
or  liiynum,  immediately  associates  with  the  words  a 
method  of  conducting  the  business  of  insurance,  well 
known  in  this  country,  and  to  a  less  extent,  among  most 
of  the  civilized  and  commercial  nations  of  the  world.  By 
looking  into  the  books,  we  find,  that  a  mutual  insurance 
company  is  an  association  of  persons  each  of  whom  is  de- 
sirous of  insuring  his  property,  and  who  agree  with  each 
other  to  contribute  their  premiums  to  a  common  fund,  on 
the  terms  that  each  shall  be  entitled,  in  case  of  loss,  to 
an  indemnity  out  of  that  fund.  (Angell  on  Life  and  Fire 
Insurance,  §418;  Arnould  on  Insurance,  85;  Strong  v. 
^  r-l  I  llrrrrnj,  3  Blng.  *304.)  It  is,  of  course,  the  same 
tliin ",  if,  in  lieu  of  a  fund,  the  parties  to  the  mu- 
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tual  enterprise  give  written  guarantees  to  be  responsible 
for  losses,  in  the  proportion  to  their  interest  as  insured 
parties,  in  the  form  of  premium  notes.  All  that  is  mate- 
rial to  the  idea  of  mutual  insurance  is,  that  each  of  the 
parties  should  sustain  the  relation  of  an  insured  party, 
and  of  an  insurer  of  each  of  the  others.  Now,  the  busi- 
ness of  insurance,  where  the  mutual  principle  does  not 
obtain,  is  quite  a  different  thing.  When  conducted  by  a 
joint-stock  company,  or  by  a  corporation,  which  is  now 
the  most  usual  method,  it  consists  in  the  contribution  of 
a  capital,  the  -i)roprictors  of  which  guaranty  the  full  pay- 
ment of  insurance  to  the  policy-holders,  but  retain  the 
entire  profits  of  the  business.  The  assured  has  no  inter- 
est in  the  premiums;  they  become 'the  property  of  the 
insurers,  as  the  price  of  the  insurance,  and  they  are  at 
liberty  to  apply  them  in  what  manner  they  think  proper. 
Enough  has  been  said,  to  show  that  the  two  classes  of  in- 
stitutions cannot  be  co:ifou:ided,  without  an  entire  disre- 
gard of  the  plain  directions  of  the  statute.  The  distinc- 
tion between  them  is  palpable  and  it  is  fundamental. 
One  who  insures  in  a  stock  company  pays  a  definite  pre- 
mium, as  a  consideration  for  the  risk  which  the  company 
undertakes  to  indemnify  him  against,  and  he  has  no  inter- 
est in  the  result  of  any  other  risk  which  the  company 
may  assume ;  he  is  simply  an  insured  party,  and  not  an 
insurer;  it  is  indifferent  to  him,  whether  the  company 
accumulates  profits,  or  loses  a  part  of  its  capital,  provided 
it  docs  not  become  insolvent,  and  thus  unable  to  perform 
its  engagements ;  Avhercas,  one  who  insures  in  a  mutual 
company  is  a  shareholder  in  whatever  the  company  may 
possess,  and  may  be  a  loser  to  the  amount  of  his  interest 
in  the  common  fund,  or  of  his  premium  note,  if  the  pro- 
vision for  indemnity  consists  in  such  notes ;  he  is  person- 
ally, to  that  extent,  tlie  insurer  of  all  other  parties  who 
hold  policies ;  and  such  policy-holders  are,  to  the  same 
extent,  the  insurers  in  his  policy.    Now,  these  defendants 

having  organized  under  this  law  as  a  muiual  company, 
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besides  their  proper  business  as  a  mutual  company,  have 
deliberately  entered  upon  the  general  business  of  insu- 
rance, as  *though,  in  addition  to  their  powers  as  a 
^  mutual  company,  they  were  organized  as  a  stock 
company.  The  mutual  branch  of  their  business,  as  it  ap- 
pears from  their  by-laws,  was  organized  upon  the  system 
of  premium  notes  to  be  assessed  for  the  payment  of  losses, 
and  they  have  issued  between  three  and  four  thousand 
policies,  based  upon  such  notes ;  and  they  have  besides 
issued  some  five  thousand  policies  like  the  one  held  by 
the  plaintiff,  to  outside  parties,  who  have  no  interest  in 
or  connection  with  the  mutual  enterprise,  and  who  are 
not  obliged  to  contribute  anything  towards  the  indemnity 
of  each  other,  or  of  any  of  the  parties  ^holding  policies 
issued  upon  the  mutual  branch  of  the  business,  to  parties 
who  have  given  premium  notes.  The  result  will  be,  if 
this  action  can  be  sustained,  that  the  premium  notes  may 
be  enforced  for  the  payment  of  losses  to  parties  who  are 
strangers  to  the  mutual  enterprise,  and  who  can  never  be 
made  to  contribute  anything  to  the  indemnity  of  those 
w^ho  have  given  these  notes,  if  they  should  sustain  losses 
from  the  risks  which  they  are  insured  against.  It  is  no 
answer  to  this  view,  to  suy,  that  the  makers  of  the  notes 
have  had  the  benefit  of  the  premiums  paid  by  the  outside 
parties.  In  the  first  place,  there  is  no  such  fact  stated  in 
the  case ;  but  if  it  were  true,  it  could  only  operate  as  an 
equitable  estoppel  against  the  parties  who  had  knowingly 
received  the  illegally-acquired  premiums,  and  would  have 
no  tendency  to  sustain  an  action  on  the  policy,  which 
must  assume  it  to  be  a  legal  contract. 

Nor  is  it  any  answer  to  the  objections  against  this 
course  of  business,  that  the  charter  contains  a  clause  per- 
mitting it  to  be  done.  The  associates,  it  soems,  are  em- 
powered to  frame  their  own  charter,  subject  to  the  ap- 
proval of  the  attorney-general  (§§  10, 11) ;  and  that  officer, 
in  this  case,  overlooking  the  provisions  referred  to,  cer- 
tified that  the  charter  conformed  to  the  statutes  of  the 
78 


1860.J       Mygatt  v.  N.  Y.  Protection  Ins.  Co.  72 


Dissenting  opinion  of  Denio,  J. 


state.  The  provision  of  the  act  requiring  the  approval 
of  the  attorney-general  did  not  enable  him  to  license  one 
of  these  companies  to  violate  the  law,  and  if  an  illegal 
provision  is  found  lurking  in  a  charter  approved  by  him, 
it  is  not  the  less  illegal,  because  it  escaped  his  scrutiny. 
The  legislature,  by  requiring  his  exaiijination  and  certi- 
ficate, sought  to  *guard  against  the  public  incon-  p  ^^  ^„ 
venience  which  would  arise  from  the  existence  of  •■ 
a  corporation  apparently  authorized  to  pursue  a  course 
forbidden  or  not  authorized  by  law ;  but  it  did  not  author- 
ize Ihat  officer  to  dispense  with  or  modify  any  of  the  pro- 
visions of  the  statute. 

There  was  submitted  to  us,  in  the  course  of  the  argu- 
ment of  the  counsel  for  the  plaintiff,  a  reference  to  the 
several  special  charters  which  have  been  granted  by  the 
legislature,  from  the  earliest  period  down  to  the  present 
time,  and  an  abstract  of  the  principal  provisions  of  several 
of  them.  The  argument  deduced  from  them  was,  that 
the  legislature  had,  in  some  of  them,  recognised  a  course 
of  business  similar  to  that  pursued  by  the  defendants  in 
this  case,  as  falling  within  the  description  of  mutual  in- 
surance. In  some  (rf  them,  the  method  of  working  out 
the  feature  of  mutuality  is  not  prescribed,  as  in  the  case 
of  the  earliest  one,  the  Washington  Mutual  Assurance 
Company,  chartered  in  1802  (Laws,  152).  There  was  no 
joint  stock  to  bo  contributed,  but  each  assured  party  was 
to  be  a  member  of  the  company;  there  could  be  no 
policy,  therefore,  to  outside  parties ;  each  party  holding 
a  policy  would  be  an  insurer  and  an  assured.  In  the 
Schoharie  Mutual,  chartered  in  1831  (Laws,  280),  the  idea 
of  mutuality  was  obtained  by  a  provision  in  the  ninth  sec- 
tion, by  which  the  parties  insured  were  obliged  to  indem- 
nify the  directors,  in  proportion  to  the  amounts  respec- 
tively insured  by  them  in  the  company.  It  seems  to  have 
been  assumed,  that  the  directors  would  have  to  pay  the 
losses,  and  that  the  contribution  of  the  adventurers  would 

be  enforced   under   that  section.     These   two   instances 
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present  the  most  imi)erfect  of  the  schemes  for  effectuating 
tlio  mutual  feature;  and  without  going  through  the 
list,  it  is  sufficient  to  say,  that  I  find  nothing  in  any  of 
tliem,  giving  any  countenance  to  the  suggestion  that  an 
insurance  could  be  made  by  a  mutual  company,  not  also 
specially  authorized  by  law  to  do  a  general  insurance 
business,  in  favor  of  a  person  who  was  not  at  the  same 
time  responsible  in  some  way  as  an  insurer  of  the  others. 
There  is  a  clas^  of  cases,  where  the  company  was  origi- 
nally incorporated  r.s  a  mutual  insurance  company,  and 
*  74  1  was  afterwards  *authorized,  by  a  special  statute, 
to  transact  a  general  business  like  a  stock  com- 
pany. Tlie  Mutu  ;1  Insurance  Company  of  the  City  and 
County  of  Albany  i.^  a  sufficient  type  of  that  kind  of  legis- 
lation. It  was  incorporated  in  1836  (Laws,  315),  upon 
the  pattern  of  the  Madison  County  Company,  the  plan  of 
mutuality  being  arranged  by  means  of  premium  notes ;  it 
v/as  amended  by  an  act  of  the  legislature  in  1848  (Laws, 
60).  A  person  applying  for  insurance  Avas  authorized  to 
pay  tlie  company  "  a  certain  definite  sum  of  money,  in 
full  for  such  insurance,  which  said  sum  (it  was  declared) 
shall  be  in  lieu  and  place  of  a  premium  note ;"  and  it  was 
further  declared,  that  such  person  should  not  be  liable, 
during  the  continuance  of  his  policy,  for  any  sum  beyond 
the  amount  tlius  originidly  paid.  By  another  section,  the 
inonev  thus  received  was  made  liable  for  losses  and  ex- 
pcnsci-i,  and  was  to  be  first  expended  for  these  purposes, 
before  any  resort  couhl  bo  had  to  the  premium  notes. 
Several  other  mutual  companies  were  amended  in  a  simi- 
lar manner.  The  power  of  the  legislature,  by  a  prospect- 
ive enactment,  to  eidarge  the  powers  of  a  mutual 
insurance  company,  so  as  to  permit  it  to  transact  a  busi- 
ness in  which  there  should  be  no  feature  of  mutnalitv, 
cannot  be  doubted.  This  is  precisely  what  was  done  in 
this  case.  It  is  perfectly  plain,  that  the  parties  taking 
policies  under  this  amendment,  did  not  assume  any  7m> 

tual  relations  with  e.-ch  oilier,  or  with  those  who  hvd 
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taken  out  policies,  upon  giving  premium  notes;  they 
assumed  the  position  of  insured  parties,  and  did  not  be- 
come in  any  sense  insurers.  As  they  were  authorized  to 
take  policies  in  a  mutual  company,  and  were  not  to  assume 
mutual  relations,  it  was  carefully  provided,  as  was  fit  and 
proper,  that  they  should  incur  no  liability  as  the  in- 
surers of  the  others,  and,  in  effect,  that  they  should  have 
no  interest  in  the  mutual  business  of  the  company.  This 
was  done  by  the  provision  that  the  sum  to  be  paid  by 
such  parties  should  be  "in  full  for  such  insurance,"  and 
that  they  should  not  be  liable,  in  any  event,  to  pay  any 
further  sum.  It  is  altogether  probable,  that  the  compa- 
nies obtaining  these  additional  powers  were  able  to  show 
to  the  legislature  that  they  had  accumulated  a  capital  in 
the  course  of  their  *mutual  business  which  rend-  ^  ^  ^^ 
ered  it  safe  for  them  and  for  the  public  to  engage  *■ 
in  a  general  insurance  business,  as  though  they  had  con- 
tributed a  capital  stock.  So  far  from  proving  that  the 
business  thus  authorized  is,  or  was  considered  by  the 
legislature  to  be,  a  species  of  mutual  insurance,  the  legis- 
lation referred  to  presents  the  contrary  view  in  a  very 
strong  light.  The  discrimination  between  the  original 
members,  bound  together  and  made  responsible  for  each 
other's  losses,  by  means  of  the  system  of  premium  notes, 
and  the  new  parties  authorized  to  come  in  upon  precisely 
the  same  kind  of  contract  which  exists  between  insurance 
companies,  not  mutual,  and  their  customers  (and  whose 
cases  are  carefully  placed  without  the  influence  of  the 
mutual  principle)  marks  the  difference  between  the  two 
species  of  transactions,  as  sharply  as  any  argument  which 
could  bo  presented.  The  similarity  of  language,  amount- 
ing almost  to  identity,  between  the  provisions  in  the  de- 
fendants' charter  and  the  act  amending  the  Albany  char- 
ter, shows  that  it  was  intended  by  the  persons  who  framed 
the  first  named  instrument,  to  do  by  their  own  authority 
what  it  required  the  whole  legislative  power  of  the  state 
to  accomplish  in  the  other  case. 
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I  have  never  entertained  the  opinion,  that  the  system 
of  premium  notes  was  an  essential  feature  of  mutual  in- 
surance. I  refer  to  it  as  only  one  of  several  methods  by 
which  mutual  relations  may  be  created  among  parties  em- 
barking in  that  business.  In  White  v.  Haight  (16  N.  Y. 
310),  I  expressed  the  opinion,  founded  upon  an  examination 
of  most  of  the  charters  of  mutual  companies  which  had 
been  granted  by  the  legislature,  that  the  principle  of 
mutuality  had  theretofore  been  worked  out  by  two  meth- 
ods only — by  means  of  premium  notes  operating  as  mutual 
guarantees  by  each  of  the  adventurers  in  favor  of  all  the 
•others,  and  by  a  provision  for  an  annual  accounting,  by 
which  each  insured  party  was  secured  a  share  of  the  prof- 
its in  proportion  to  the  premiums  paid  by  him.  A  further 
•examination  of  the  charters,  aided  by  the  list  and  abstracts 
which  have  been  furnished,  has  confirmed  me  in  this 
opinion;  for,  independently  of  the  cases  in  which  the 
power  to  transact  a  general  insurance  business  has  been 
engrafted  upon  mutual  charters,  as  in  *the  amend- 
^  ments  to  the  Albany  charter,  which  are  quite  aside 
from  the  subject,  and  in  the  few  early  charters  where  the 
method  of  establishing  mutual  relations  was  not  pointed 
out,  the  two  modes  referred  to  seem  to  be  the  only  ones 
Avhich  have  received  the  sanction  of  the  legislature.  But 
I  am  far  from  thinking  that  the  companies  organized 
under  the  general  act  are  confined  to  any  particular  sys- 
tem. The  act  leaves  the  associates  perfectly  free  to  or- 
organize  such  method  of  establishing  mutual  relations  as 
they  may  see  fit ;  only  they  cannot,  under  the  pretense  of 
carrying  on  mutual  insurance,  make  contracts  for  insurance 
into  which  the  mutual  principle  does  not  enter  at  all.  The 
premiums  may  be  required  to  be  paid  in  cash,  as  in  the 
companies  chartered  in  the  city  of  New  York,  Avith  a  pro- 
vision for  dividing  the  profits  in  proportion  to  the  pre- 
miums paid ;  or,  only  sufficient  may  be  exacted  from  the 
insured  to  pay  the  expenses,  leaving  the  losses  to  be  made 

up  by  assessments  upon  the  guarantee  notes;  and  it  may 
82 


* 


I860.]        Mygatt  v.  N.  Y.  Protection  Ins.  Co.  76 

Dissenting  opinion  of  Dbnio,  J. 


be,  that  a  combination  of  the  two  methods  might  be 
adopted,  which  would  secure  the  same  general  result.  If 
applicants  were  permitted  to  execute  a  guarantee,  or  pay 
an  amount  of  money,  at  their  election,  with  a  provision 
that  the  money  should  be  invested  by  the  company  for 
their  benefit,  and  be  repaid  to  them,  with  its  accumula- 
tions, 80  far  as  it  should  not  be  required  to  pay  the  pro- 
portion of  losses  and  expenses,  which  those  who  have 
paid  ought  to  contribute,  the  arrangement  would  not  seem 
to  me  objectionable.  Under  the  provisions  in  the  defend- 
ants' charter,  the  insured  parties  must  give  notes  or  pay 
money ;  but  then  those  who  paid  money  paid  it  "  in  full 
for  the  insurance,"  and  assumed  no  responsibility  as  to 
the  other  risks,  while  those  who  gave  notes  were  liable  to 
be  assessed  to  their  full  amount,  for  the  payment  of  all 
losses  which  should  be  sustained  by  the  other  insured 
parties.  I  am  unable  to  discover  any  mutuality  between 
these  two  classes  of  dealers,  and  am  quite  sure  none  can 
be  pointed  out. 

It  has  been  argued,  that  a  kind  of  mutuality  may  exist 
between  two  classes  of  insured  parties,  where  the  indi- 
viduals of  one  class  undertake,  by  means  of  premium 
notes,  to  be  *re8ponsible  in  certain  proportions  for  p  ^  ^- 
the  losses  which  any  of  the  others  may  sustain,  and  ^ 
those  of  the  other  class  pay  money  in  full  for  their  re- 
spective insurance.  The  argument  is,  that  a  sum  of 
money,  to  bo  paid  down,  may  be  determined  upon,  which 
fehall  be  equivalent  to  an  undertaking  to  indemnify  against 
a  particular  kind  of  casualty,  and  that  it  is  to  be  intended, 
in  favor  of  the  policy  of  insurance  in  this  case,  that  the 
insured  were  brought  within  the  principle  of  mutuality  ' 
by  means  of  the  adjustment  of  the  premiums  upon  this 
theory-  In  the  first  place,  there  is  nothing  in  the  charter 
or  by-laws  of  the  company,  both  of  which  are  before  us, 
which  indicates  the  existence  of  any  such  theory,  or 
which  tends  to  show  that  the  persons  who,  under  this 

charter,  should  pay  money  in  full  of  their  insurance  would 
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be  required  to  pay  any  other  or  different  amount  than 
that  usually  exacted  from  insured  parties  upon  the  same 
riskH  in  other  companies.  Prirnd  facie^  the  payment  of  a 
given  sum  in  full  for  a  particular  hazard,  will  be  taken  to 
be  the  estiblished  price  of  such  a  risk,  and  any  per- 
son who  sets  up,  in  a  particular  case,  that  the  amount 
was  arrived  at  by  the  application  of  other  principles, 
must  show  it.  In  the  next  place,  it  appears  affirmatively 
in  this  case,  that  no  such  theory  was  adopted.  By  the 
t')th  section  of  the  by-laws,  the  proportion  is  stated  be- 
tween the  premiuip  notes,  which  were  liable  to  be  assessed 
for  their  full  amount,  and  the  cash  premiums;  by  which 
appears  that  the  cash  premiums  were  one-tenth,  and  one- 
twentieth  of  the  amount  of  the  notes,  there  being  two 
classes  of  notes,  called  the  small  ones  and  the  large  ones. 
We  cannot  intend  that  any  mutuality  was  designed  be- 
tween two  persons,  one  of  whom  pays  $1  in  full,  and  the 
other  executes  an  engagement  to  be  responsible  for 
casualties  to  an  amount  not  exceeding  |20. 

But  under  the  provision  in  question  in  this  charter, 
any  person  applying  for  insurance  may  pay  a  definite 
sum  of  money  in  full  for  the  insurance.  If  any 
person  may  do  it,  all  the  persons  who  wish  to  be 
insured  may;  and  thus  we  have  an  insurance  com- 
pany in  which  the  insured  parties  have  no  relation  with 
each  other,  but  each  one  has  paid  in  full  for  his  risk 
*to  the  corporation,  and  the  corporation  has  under- 
■•  taken  to  indemnify  him,  and  there  is  no  other  con- 
tract in  the  case.  This  is  precisely  the  course  of  busi- 
ness of  stock  companies,  and  if  a  mutual  company  may 
thus  transact  its  business,  there  is  no  difference  between 
them.  The  position  is,  that  a  sum  certain,  contributed 
by  one  man,  may  be  so  adjusted  as  to  be  substantially 
equivalent  to  the  guarantee  of  another  against  the  casual- 
ties of  fire.  That  is  true,  in  a  certain  sense,  and  it  is  the 
principle  upon  which  the  rates  of  premium  are  ordinarily 

arrived  at^     The  companies  fix  upon  such  rates  of  pre- 
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niiiirn  as  that  upon  the  calcuUtion  of  the  chances  of  an 
extensive  business,  running  through  a  course  of  years, 
they  will  receive  an  aggregate  amount  of  money  sufficient 
to  pay  all  the  losses,  the  expenses  of  the  office,  and  a  cer- 
tain profit  upon  the  funds  employed.  This  is  precisely 
what  the  argument  supposes  may  take  place  between 
a  mutual  company,  representing  the  makers  of  the  pre- 
mium notes  on  the  one  hand,  and  the  parties  who  obtain 
policies  upon  the  payment  of  a  fixed  sum  in  cash,  on  the 
other,  except  that  no  addition  is  made  to  the  rate  for  in- 
terest on  capital ;  none  being  required.  There  is,  no  doubt, 
a  sort  of  mutuality  between  parties  thus  dealing ;  if  the 
terms  are  fairly  adjusted,  the  payment  of  money  and  the 
engagement  of  indemnity,  are  just  equivalent  to  each 
other.  It  is  the  same  kind  of  mutuality  which  obtains 
between  buyer  and  seller,  in  contracts  of  sale ;  between 
employer  and  employed,  in  contracts  for  services ;  and  bor- 
rower and  lender,  and  the  like ;  but  such  parties  are  not 
mutual  vendors,  mutual  employers  and  mutual  lenders.  So, 
in  the  business  of  insurance,  the  man  who  pays  a  fixed 
sum,  to  be  insured,  and  does  not  assume  any  haaard  for 
any  other  person,  may  bo  considered  as  engaged  in  a  mat- 
ter in  some  sense  mutual,  but  he  is  not  a  mutual  insurer, 
for  he  is  not  an  insurer  at  all.  So,  of  the  assured  in  this 
case ;  if  he  is  a  party  to  a  business  of  mutual  insurance, 
ho  ]nust  have  insured  his  associates,  as  a  consideration 
for  being  insured  himself;  to  be  a  mutual  insurer,  he 
must  in  the  first  place  be  an  insurer.  An  insurer  is  a 
person  who  undertakes  to  indemnify  another  against 
certain  risks  ;  they  may  happen,  or  they  may  not; 
*and  the  essence  of  the  contract  is  the  assump- 
tion of  the  hazard.  If  he  assumes  no  hazard — if,  '- 
wlien  he  has  paid  his  money,  he  is  under  no  further  liabil- 
ity— he  cannot  be,  in  any  conceivable  sense,  an  insurer; 
and  if  not  an  insurer  at  all,  he  cannot  be  a  mutual  insurer ; 
and  unless,  by  his  policy,  he  becomes  a  mataal  insurer,  it 
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cannot  bo  said,  that  the  contract  was  made  in  the  course 
of  currying  on  the  business  of  mutual  insurance. 

The  21st  section  of  this  act  has  been  sometimes  relied 
on  to  sustain  policies  like  the  one  under  consideration.  It 
would  be  enough  to  say,  that  no  such  capital  as  the  scl- 
tion  refers  to  has  been  furnished  to  the  defendants,  and 
that,  therefore,  the  provision  has  no  application  to  them. 
But  the  section  has  not,  I  think,  any  bearing  upon  the 
question  in  any  case.  It  is,  in  substance,  an  authority  to 
the  mutual  companies  to  borrow  money,  and  to  allow  the 
lender  not  only  an  interest  on  the  amount,  but  a  participa- 
tion in  the  profits  of  the  business  besides.  As  the 
money  is  to  be  liable,  like  capital  stock,  to  the  pa^-ment 
of  the  company's  debts,  it  was  but  reasonable  that  tlie 
lenders  should  bo  permitted  to  contract  for  an  advantage 
proportionate  to  the  risk  of  losing  the  principal.  It  re- 
sembles somewhat  lending  upon  bottomry  or  respond- 
entia; but  I  do  not  perceive  that  it  bears  at  all  upon  the 
question,  whether  a  mutual  company  can  make  a  policy 
for  a  sum  certain,  where  the  insured  does  not  take  the 
obligations  of  an  insurer  upon  himself. 

I  think  the  judgment  of  the  Supreme  Court  was  right, 
and  that  it  ought  to  be  affirmed. 

Welles,  J.,  also  dissented.  After  going  over  the 
*  G 1  1  ?^''^^^"^*^  taken  by  Judge  Denio,  he  continued — 
^  *It  is  a  fair  inference,  and  should  be  assumed, 
that  this  policy  was  issued  under  the  provision,  last  re- 
ferred to,  of  tlie  8th  section  of  the  charter,  as  there  is  no 
color  or  semblance  of  authority  for  it  elsewhere,  either 
in  the  charter  or  the  act. 

The  true  construction  of  this  provision,  authorizing 
persons  so  electing  to  insure  upon  paying  a  cash  pre- 
mium in  full  for  the  insurance,  and  in  lieu  of  a  premium 
note,  unquestionably  is,  that  such  insurances  might  be 
made  upon  a  different  consideration  than  is  required  of 
persons  giving  a  premium  note.     The  language  is,  that 

tliGV  "may  pay  a  definite  sum,  to  he  fixed  by  said  corpora^ 
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ticyiiy  It  was,  beyond  all  doubt,  intended  to  allow  the 
company  to  issue  policies  for  cash  premiums  paid  at  the 
time,  at  the  same  per  cent,  upon  the  amount  insured  as 
stock  companies  usually  adopt.  If  the  charter,  in  this 
respect,  can  be  sustained,  there  is  clearly  nothing  to  hin- 
der a  company,  thus  organized,  immediately  upon  com- 
mencing business,  to  depart  fram  the  plan  of  mutual  in- 
surance, and  to  transact  all  its  business  on  the  principle 
of  a  joint-stock  company,  without  a  dollar  of  cash  capital 
paid  in,  and  in  palpable  evasion  of  the  express  require- 
ments of  the  act,  as  the  course  adopted  and  pursued  by 
the  defendant  fully  illustrates. 

The  circumstance  that  it  has,  in  fact,  transacted  some 
of  its  business  on  the  mutual  plan,  does  not  weaken  this 
view  in  the  least.  It  is  a  mere  question  of  power ;  and 
if  the  defendant  could  depart  from  that  principle,  in  any. 
portion  of  its  business,  no  good  reason  can  be  conceived, 
why  it  could  not  abandon  it  altogether,  and  issue  all  its 
policies  of  insurance  for  such  cash  premiums  as  the  cor- 
poration should  direct,  in  full  for  the  risks,  and  without 
any  premium  note  or  other  obligation  or  liability  on  the 
part  of  the  persons  insured,  for  the  payment  of  losses  or 
expenses,  and  thus  become  practically  a  joint-stock  cor- 
poration, or  rather  a  company  organized  under  the  act, 
prosecuting  business  in  manner  and  form  as  a  joint-stock 
company,  without  any  stock  paid  in  or  invested,  as  ex- 
pressly required  by  the  act. 

If  any  argument  can  be  drawn  from  the  history  of  the 
legislation  on  the  subject  of  insurance,  bearing  on  the 
question  under  consideration,  instead  of  being  in  support 
of  the  validity  *of  the  policy  in  question,  it  is  j-  ^^  gj 
against  it.  That  legislation  has  been  varied  and 
fluctuating,  evincing  an  unsettled  state  of  the  public 
mind  on  the  subject.  Mutual  insurance  corporations  have 
been  the  invention  of  the  present  century ;  when  first  in- 
troduced, they  were  purely  mutual;  when  chartered  to 
transact  business  simply  on  that  plan,  it  was  never  sup- 
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posed,  they  possessed  any  corporate  power  to  make  in- 
surance on  the  joint-stock  principle.  The  two  plans  are 
so  diametrically  opposite  in  their  structures,  and  so  in- 
compatible in  their  operations,  that  it  would  be  regarded 
by  any  intelligent  court,  an  unwarrantable  assumption  of 
power,  not  given  in  a  mutual  insurance  charter.  At  a 
later  period,  mutual  companies  were  chartered,  with 
power  to  issue  policies  for  cash  premiums  paid  in  full  for 
the  risks ;  and  later  still,  companies  in  existence  and  in 
operation  upon  the  mutual  principle  only,  have  procured 
amendments  of  their  charters,,  by  which  such  power  has 
been  added.  This  shows  that,  in  the  opinion  of  the  legis- 
lature, the  power  did  not  exist,  in  the  absence  of  the  legis- 
lative grant. 

The  Constitution  of  1846  (art.  viii.  §  1),  allowed  cor- 
porations to  be  formed  under  general  laws,  and  declared 
that  they  should  not  be  created  by  special  act,  except  for 
municipal  purposes,  and  in  cases  where,  in  the  judgment 
of  the  legislature,  the  object  of  the  corporation  could  not 
be  attained  under  general  laws. 

The  first  general  law  on  the  subject  of  insurance  cor- 
porations passed  after  the  adoption  of  the  Constitution, 
was  the  act  of  10th  April  1849.  That  law,  as  has  been 
shown,  contemplated  the  formation  of  insurance  corpora- 
tions of  only  the  two  descriptions  mentioned,  in  respect 
to  the  plan  of  operations,  and  to  be  at  the  election  of  the 
corporators  which  plan  to  adopt.  This  act  is  the  organic 
law  of  all  corporations  organized  under  it,  which  can  no 
more  transcend  the  powers  intended  to  be  conferred  by 
it  upon  them  than  congress  can  assume  and  exercise 
powers  not  delegated  by  the  Constitution  of  the  United 
States.  If  a  company  should  be  organized,  with  a  charter 
allowing  the  exercise  of  its  corporate  powers,  by  trans- 
acting insurance  business  on  both  of  the  plans  mentioned, 

indiscriminately,    *it    would    constitute    a    third 

*  82  1  . 

.-^  class,  for  which  the  act  makes  no  provision.     It  is 

reasonable,  therefore,  to  suppose  that  the  framers  of  the 
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Constitution  intended,  by  the  provision  referred  to  in 
that  instrument,  among  other  things,  to  check  the  fluctu- 
ations of  legislation  on  the  subject  of  insurance,  as  well  as 
other  corporations  not  municipal,  and  to  bring  about,  by 
means  of  general  laws,  a  greater  uniformity  in  their  fea- 
tures and  principles  of  operation. 

The  conclusion  to  which  I  have  arrived,  after  much  re- 
flection and  a  careful  consideration  of  all  the  provisions 
of  the  act  under  which  the  defendant  was  organized,  is, 
that  the  provision  of  its  charter  allowing  persons  to  in- 
sure for  cash  premiums,  paid  in  full  for  the  risks,  and  in 
lieu  of  the  premium  note,  was  inconsistent  with  its  de- 
clared mode  and  manner  in  which  the  corporate  powers 
given,  under  and  by  virtue  of  the  act,  were  to  be  exer- 
cised. That  having,  in  pursuance  of  the  10th  section  of 
the  act,  declared  in  its  charter  such  mode  and  manner  to 
be  that  of  mutual  insurance,  and  having  been  organized  as 
a  mutual  insurance  company,  the  corporation  possessed  no 
power  to  transact  insurance  business  on  any  other  plan. 
That  the  policy  of  insurance  upon  which  the  action  was 
brought  was  not  a  mutual  insurance  policy,  and  the  con- 
tract contained  in  it  was,  therefore,  unauthorized  and 
void,  as  being  out  of  and  beyond  the  corporate  power  of 
the  defendant  to  make. 

Justices  Davibs,  Clebke,  Bacon  and  Wright,  concurred 
in  the  opinion  delivered  by  Judge  Seldbn  ;  Comstock, 
C.  J.,  was  for  reversal,  on  the  first  ground  only. 

Judgment  reversed,  and  new  trial  ordere.d. 
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People  v.  Wheeler  and  others. 
Certiorari. — Judicial  officers. 

On  the  bearing  of  a  common-law  certiorari,  where  the  officer  is  shown  to 
have  acquired  jurisdiction,  the  court  will  not  notice  any  fact  outside 
the  record. 

A  commissioner  of  highways  is  not  disqualified  from  acting,  because  an 
applicant  for  the  discontinuance  of  a  highway  is  related  to  him  in  the 
ninth  degree;  such  applicant  is  not  a  party,  within  the  meaning  of  the 
statute. 

^  *Appeal  from  an  order  of  the  Supreme  Court, 

-'  setting  aside,  on  certiorari^  proceedings  of  the  com- 
missioners of  highways  of  the  town  of  Dover,  discontinu- 
ing a  highway. 

The  return  to  the  court  set  forth  a  record  in  proper 
form, but  the  commissioners, subsequently, in  obedience  to' 
an  order  of  the  supreme  court,  certified  that  one  of  them 
who  had  acted  in  the  case,  was  a  brother  to  the  applicant 
for  the  discontinuance  of  the  highway.  On  this  ground, 
the  court  at  general  term  set  aside  the  proceedings,  with 
costs,  whereupon,  the  commissioners  took  this  appeal. 

Barnard,  for  the  appellants. 

Porter,  for  the  respondents. 

Wright,  J. — The  appellants,  on  the  application  of  a 
person  liable  to  be  assessed  for  highway  labor,  and  after 
the  certificate  of  twelve  disinterested  freeholders  had 
been  delivered  to  them,  as  required  by  law,  made  and 
signed  an  order  discontinuing  a  road  as  useless  and  un- 
necessary. The  order  was  regular,  and  fully  complied 
with  the  requirements  of  the  statute,  and  the  commis- 
sioners were  shown  to  have  acquired  jurisdiction  over  the 

subject-matter. 
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The  supreme  court  reversed  the  proceedings  of  the 
commissioners,  and  awarded  costs  against  them,  on  the 
single  ground,  not  appearing  in  the  record,  that  the  ap- 
plicant for  the  discontinuance  o{  the  road  was  a  brother 
of  one  of  the  commissioners  who  took  part  in  the  pro- 
ceedings, concurred  in  the  determination  to  discontinue 
the  road,  and  signed  the  order  to  that  effect.  We  think 
the  judgment  cannot  be  sustained,  for  reasons  that  will 
be  briefly  stated. 

1.  The  record  did  not  show  that  the  applicant  was  re- 
lated to  the  commissioner,  and  the  court  below  assumed 
to  act  upon  *a  fact  not  appearing  therein,  and 
which  the  commissioners  were  not  required  by  '- 
the  court  to  return.  The  main  inquiry,  on  certiorari^  re- 
lates to  the  power  or  jurisdiction  of  the  inferior  tribunal, 
and  the  question  can  only  be  determined  by  matters  ap- 
pearing in  the  record.  When  an  examination  into  collat- 
eral facts,  not  properly  appearing  in  the  record,  is  de- 
sired, to  show  want  of  power  or  jurivsdiction,  the  appro- 
priate remedy  is  not  by  certim-ari.  The  record  in  this 
case  properly  included  the  application,  the  certificate  of 
the  freeholders,  and  the  order  of  the  commissioners ;  or, 
at  most,  a  history  and  recital  of  all  the  oflScial  acts  of  the 
commissioners,  in  the  course  of  the  proceedings  for  dis- 
continuing the  road.  The  original  return  of  the  commis- 
sioners contained  all  that  they  were  required  by  the  ex- 
igencies of  the  writ  to  return.  The  record,  therefore, 
did  not,  and  could  not,  show  that  the  applicant  was  a 
brother  of  one  of  the  commissioners ;  and  it  was  only  by 
what  is  called  in  the  Case  an  additional  return,  compelled 
by  the  supreme  court,  that  this  collateral  fact  appeared, 
on  which  a  reversal  of  the  proceedings  was  grounded. 
The  judgment,  therefore,  was  predicated  upon  a  fact  not 
appearing  in  the  record,  nor  called  for  by  the  exigency  of 
the  writ,  and  in  respect  to  which  the  writ  itself,  though 
comm:\nding  divers  extraneous  and  irrelevant  matters  to 
be  certified  and  returned,  made  no  allusion.     The  proper 
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record  of  the  statutory  proceedingd  for  discontinuing  the 
road,  from  their  inception  to  the  making  of  the  final  order 
by  the  commissionens,  shows  no  relationship  existing  be- 
tween the  applicant  and  either  of  the  commissioners.' 

2.  If  it  were  conceded  that  the  applicant  was  a  brother 
of  one  of  the  commissioners  who  made  the  order  to  dis- 
continue the  road,  the  action  of  such  commissioner,  in 
conjunction  with  his  associate.^,  was  not  such  an  irregu- 
larity, or  usurpation  of  power,  as  to  vitiate  the  proceed- 
ings. This  involves  the  single  inquiry,  whether  a  com- 
missioner of  highways  is  incompetent  to  act,  where  the 
applicant  for  the  discontinuance  of  a  public  road  is  his 
brother.  The  only  judicial  power  exercised  by  the  com- 
missioner was,  in  deciding,  in  conjunction  with  his  asso- 
ciates, to  discontinue  the  road,  after  the  certificate  of  the 
#  r.;^  n  ^frechoUlers,  that  it  was  useless  and  unnecessary, 
had  been  delivered  to  them ;  the  summoning  and 
swearing  of  the  freeholders  were  ministerial  acts.  It 
may  be  admitted,  that  the  statutory  provisions  disqualify- 
ing a  judge  of  any  court  from  sitting  as  such,  in 
any  cause  in  which  he  would  be  excluded  from  being  a 
juror,  by  reason  of  consanguinty  or  affinity  to  either  of 
the  parties,  is  but  declaratory  of  a  universal  principle, 
applicable  to  all  who  are  clothed  by  law  with  judicial 
functions.  No  judge  or  officer  exercising  judicial  author- 
ity should  take  part  in  the  decision  of  any  matter  or  con- 
troversy, in  which  he  is  personally  interested,  nor  in  any 
cause  in  which  he  would  be  excluded  as  a  juror,  from  con- 
sanguinity to  either  of  the  parties  personally  interested 
in  the  litigation  or  matter  to  be  judicially  determined. 
But  the  difficulty  lies  in  applying  the  principle  to  the 
case  in  hand,  or  rather,  in  bringing  the  case  within  the 
reason  of  the  rule.  An  applicant  for  the  discontinuance 
of  a  public  highway  can,  in  no  just  or  proper  sense,  be 

*  It  is  well  settled,  that  on  a  common  law  eertiomri  to  commissioners 
of  higliwavs,  the  court  can  onlv  notice  the  facts  stated  in  the  comniia- 
Bionert^'  return.     People  v.  Buiton,  65  N.  Y.  452. 
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termed  a  party  to  a  cause  or  judicial  controversy.  The 
statute  empowers  any  person  liable  to  be  assessed  for 
highway  labor  to  initiate  the  proceeding,  by  an  applica- 
tion in  writing  addressed  to  the  commissioners  of  the 
town  in  which  he  resides,  but  he  can  do  nothing  more, 
and  beyond  that  act,  he  has  no  control,  nor  is  he  recog- 
nised as  a  party  in  the  subsequent  proceedings.  Indeed, 
the  initiatory  act  amounts  to  nothing,  unless  the  freehold- 
ers certify  that  the  road  is  useless  and  unnecessary.  It 
is  not  the  proceeding  of  the  applicant,  in  the  determina- 
tion of  which  he  has  an  exclusive  personal  interest,  nor 
is  it  his  cause,  in  a  judicial  sense.  Indeed,  the  statute 
does  not  contemplate  that  the  applicant  should  have  any 
direct  personal  interest  in  the  determination.  The  pub- 
lic, and  not  the  applicant,  are  substantially  the  parties  to 
the  proceeding ;  and  it  is  the  public,  and  not  the  appli- 
cant exclusively,  that  is  interested  in,  and  to  be  affected 
by,  the  exercise  of  the  power  intrusted  to  the  commis- 
sioners. It  is  on  the  ground  of  bias,  imputed  from  in- 
terest in,  or  relationship  to  the  parties  interested  in,  a 
judicial  controversy,  that  the  judge  is  disqualified  from 
acting ;  but  the  reason  of  the  rule  can  have  no  applica- 
tion to  a  proceeding  of  this  nature,  wherein  the  really  in- 
terested parties  *are  the  public,  and  the  exercise 
of  the  judicial  functions  of  the  officer,  or  board  of  ^ 
oificers,  is  dependent  on  and  can  only  follow  a  strict  pur- 
suit of  the  provisions  of  the  statute.  It  would  certainly 
surprise 'the  public  and  the  profession,  to  learn  that  a 
commissioner  of  highways  is  legally  incapacitated  from 
acting  in  any  proceeding  for  laying  out  or  discontinuing' 
a  public  road,  when  the  applicant  is  a  brother  or  cousin 
of  such  commissioner,  or  even  more  remotely  related  to 
him.  The  case  of  OaHey  v.  AspinwaU  (3  N.  Y.  647)  is 
no  authority  for  such  a  position. 

The  judgment  of  the  supreme  court  should  be  reversed, 
with  costs  of  the  appeal  to  this  court. 
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Denio,  J.— The  supreme  court  reversed  the  order  of  the 
commisBioner^,  because  the  brother  of  one  of  their  num- 
ber was  the  applicant  for  the  discontinuance  of  the  high- 
way. The  statute  disqualifying  judges  under  certain  cir- 
cumstances does  not  reach  the  case ;  it  applies  only  to 
judges  of  courts,  and  the  commissioners  do  not  fall  within 
that  denomination.  I  do  not  think  there  is  a  close  anal- 
ogy between  the  cases.  An  act  of  public  administration, 
though  requiring  the  exercise  of  judgment,  is  quite  a  dif- 
ferent thing  from  the  dispensing  of  justice  between  man 
and  man ;  arid  although  a  public  officer  ought  not  to  act 
in  a  matter  in  which  he  has  a  private  interest,  the  objection 
is  not  so  strong,  where  he  is  only  connnectcd  by  consan- 
guinity with  a  person  who  has  such  an  interest.  The 
management  of  the  internal  afiairs  of  towns  and  villages  is 
intrusted  to  such  of  the  inhabitants  as  may  be  selected  by 
the  suffrages  of  the  other  inhabitants :  and  many  of  the 
subjects  of  administration  are  such  as  atfect  the  private  in- 
terests of  a  large  number  of  the  people  of  the  town.  A  rule 
which  should  preclude  the  officer  from  acting,  in  all  cases 
where  a  relative  within  the  prohibited  degree  had  an  in- 
dividual interest,  would,  I  presume,  be  found  quite  incon- 
venient. Take  the  case  of  as^^essors,  for  instance :  under 
the  rule  contended  for,  no  assessor  could  take  part  in  the 
valuation  of  the  property  of  any  of  his  relatives  within 
the  ninth  degree  of  consanguinity ;  and  so  of  the  auditing 
of  town  and  county  charges,  and  many  other  subjects. 
*The  common  law  disqualifies  one  from  rtcting  as 
^  a  ju^'or  in  such  cases,  and  the  statute  has  extend- 
ed the  disqualification  to  judges  of  courts;  to  enlarge  the 
rule  still  further,  so  as  to  embrace  administrative  officers, 
requires  in  my  opinion,  an  act  of  the  lejiislature. 

But  it  does  not*  appear  that  Thomas  Wheeler  had  any 
pecuniary  interest  in  the  question  whether  the  road 
should  be  discontinued  or  not ;  all  that  is  stated  is,  that 
he  was  an  inhabitant  of  the  town,  and  liable  to  be  assess- 
ed for  highway  taxes.  Tliis  was,  na  doubt,  true  of  the 
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commissioners  themselves,  and  of  all  of  that  class  of  officers 
in  the  several  towns.     True,  he  applied  for  the  order  of 
discontinuance,  as  any  tax-paying  inhabitant  might  have 
done ;  all  such  inhabitants  are  recognised  by  statute  as 
having  such  a  public  interest  as  entitles  them  to  promote 
such  a  proceeding.     It  may  be  said,  that  by  making  the 
application,  he  became  a  party  to  the  proceeding,  and 
that  his  position  is  analogous  to  that  of  a  plaintiff  in  a  suit ; 
but  I  do  not  see  that,  in  any  event,  the  decision  would 
charge  or  exempt  him  from  the  payment  of  any  costs  or 
expenses;  there  could  be  no  judgement  for  or  against 
him.     Those  who  should  oppose  the  order  would  be  par- 
ties in  the  same  sense ;  but  I  think  that  none  of  them 
sustain  such  a  relation  to  the  officers  who  are  to  pass 
upon  the  motion,  as  litigants  sustain  to  the  judges  and 
juries  who  are  to  try  the  case.     The  situation  of  Thomas 
Wheeler  more  nearly  resembles  that  of  a  complainant  on 
the    trial  of  an  indictment  ;  it  might  be  good  cause  of 
challenge  for  favor  to  a  juror,  that  he  was  a  relative  of 
the   prosecutor,  but  it   would  not  ipso  fcbdo   disqualify 

him. 

Upon  the  whole  matter,  I  am  of  the  opinion  that  the 
order  was  not  erroneous,  for  the  reason  for  which  it  was 
reversed  by  the  surpreme  court. 

Judgment  reversed,  and  proceedings  of  the  com- 
missioners affirmed. 
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Rochester  City  Bank  v,  Elwood. 
Bands  of  Bank  Officers. 

A  bond  conditioned  that  the  principal  obligor  shall  faithfully  discharge 
*'  the  trust  reposed  in  him  as  assistant  book-keeper"  of  a  bank,  ex- 
tends to  his  honest;*,  as  well  as  his  reasonable  skill  and  diligence. 

It  is  no  defence  to  the  surety  that,  at  the  time  of  an  embezzlement,  the 
principal  was  employed  in  performing  a  duty  usually  assigned  to  the 
teller  ;  and  that  he  made  fraudulent  entries  in  a  book,  generally  kept 
by  the  latter,  to  cover  up  his  embezzlement. 

Appeal  from  a  judgment  of  the  Supreme  Court,  at 
general  term,  in  the  seventh  district,  affirming  a  nonsuit 
entered  upon  the  trial. 

This  was  an  action  upon  a  bond  conditioned  that  one 
Gold,  the  other  obligor,  should  "  faithfully  discharge  the 
trust  reposed  in  him  as  assistant  book-keeper"  of  the 
Rochester  City  Bank.  Breach,  that  Gold,  on  or  about  the 
5th  January  1853,  whilst  in  the  plaintiff's  employment, 
as  such  assistant  book-keeper,  wrongfully  appropriated  to 
his  own  use  the  sum  of  one  thousand  dollars  of  the 
moneys  in  the  plaintiff's  banking-house,  and  made  false 
and  fraudulent  entries  in  the  books,  for  the  purpose  of 
concealing  such  appropriation. 

It  appeared  on  the  trial,  that  at  the  time  of  the  em- 
bezzlement. Gold  was  employed  in  keeping  a  certain 
credit  journal,  which  had  previously  been  uniformly  kept 
by  the  teller,  in  which  were  entered  the  deposits  made  in 
the  bank.  The  fraudulent  entry  was  made  in  this  jour- 
nal, so  as  to  balance  his  cash  account,  at  the  close  of  bank 
hours,  and  subsequently  altered  to  make  it  correspond 
*  89  1  ^^'^'^  ^^®  depositor's  pass-book.  *The  learned 
judge  nonsuited  the  plaintiff,  on  the  ground  that 
no  breach  of  the  condition  of  the  bond  had  been  shown ; 

which  was  sustained  at  general  term,  wliere  it  was  held, 
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that,  at  most,  the  plaintiff  had  only  shown  a  title  to  nomi- 
nal damages,  for  a  technical  breach,  and  the  latter 
appealed. 

Porter,  for  the  appellant. 


Sdderij  for  the  respondent. 

Wright,  J. — The  evidence  would  have  justified  the 
jury  in  finding  that,  about  the  5th  of  January  1853,  Gold, 
who  had  acted  as  assistant  book-keeper  in  the  Rochester 
City  Bank,  for  two  years  previously,  embezzled  the  sura 
of  $1,000  of  its  funds;. and  made  false  and  fraudulent 
entries  in  the  books  of  the  bank,  with  the  view  and  for 
the  purpose  of  concealing  from  observation  and  detection 
such  embezzlement,  until  he  could  placo  the  property  be- 
yond the  reach  of  reclamation.  In  March  1851,  the 
defendant  Elwood  obligated  himself  to  the  plaintiff,  as 
the  surety  of  Gold,  that  the  latter  should  faithfully  dis- 
charge the  trust  reposed  in  him  as  an  assistant  book- 
keeper of  the  bank.  The  single  question  is,  whether  the 
embezzling  of  the  funds  by  Gold,  under  cover  of  false 
entries  in  the  books  of  the  bank,  was  a  breach  of  the 
undertaking  of  the  surety. 

It  is  important  to  ascertain  the  nature  and  extent  of 

the  engagement  of  the  surety,  as  indicated  by  the  written 

contract.     *Thouffh  the  rule  of  strict  construction  ^  ^     ^ 

.       .  f  *  90 

in  favor  of  a   surety  excludes   implied  engage-  '- 

ments,  and  calls  for  exact  performance  of  express  stipula- 
tions, it  has  no  application  to  the  construction  of  the 
written  undertaking ;  in  this  respect,  there  is  no  differ- 
ence between  the  contract  of  a  surety  and  that  of  any 
other  party.  The  instrument,  in  this  case,  by  which  the 
parties  become  bound,  is  to  be  construed,  no  less  as  to 
the  surety,  than  the  principal,  with  reference  to  the  situa- 
tion of  the  parties,  and  the  hazards  against  which  the 
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plaintiff  exacted  security,  as  a  condition  to  introducing  an 
employee  into  the  bank. 

The  language  of  the  instrument  is  peculiar.  It  recites 
that  Gold  has  been  appointed  assistant  book-keeper  of 
the  Rochester  City  Bank,  and  the  engagement  of  princi- 
pal and  surety  follows,  that  *'  he  shall  faitlifully  discharge 
the  irust  reposed  in  him  as  such  assistant  book-keeper  as 
aforesaid."*  Now,  within  the  intention  of  the  parties, 
was  this  simply  an  undertaking  that  Gold  would  keep, 
with  reasonable  skill  and  care,  such  books  of  the  bank  as 
he  might  properly  be  required  to  keep  as  assistant  book- 
keeper, and  nothing  more?  If  it  was,  then  not  only  the 
surety  but  the  principal,  would  be  absolved  from  liability 
on  the  undertaking,  even  though  the  latter,  availing  him- 
self of  the  facilities  aiforded  by  his  fiduciary  i)osition, 
should  defraud  the  bank  or  suffer  it  to  be  defrauded.  If 
Gold,  taking  advantage  of  the  opportunities  which  his 
position  afforded  him  as  an  employee  of  the  bank,  should 
himself  abstract,  or  permit  others  to  abstract  tlie  funds 
or  property  of  the  bank,  his  act  would  not  fall  within  the 
scope  of  his  or  his  surety's  contract,  provided  they  only 
intended,  by  such  contract,  to  vouch  for  his  care  and 
skilfulness  as  a  book-keeper,  and  not  for  his  honesty  or 
fidelity  to  his  trust  as  an  employee  of  the  tank.  I  do 
not  tliink  the  undertaking  can  be  so  read  or  construed. 

I  agree,  that  the  surety  cannot  be  holden  beyond  the 
fair  scope  of  his  engagement,  as  intended  by  the  parties, 
when,  undertaken ;  but  the  question  is,  what  was  this  in- 
tention, as  expressed  in  the  instrument,  construed  in  the 
light  of  the  circumstances  surrounding  it^  execution. 
Gold  had  been  selected  for  a  post  in  a  banking 
institution,  which  brought  him  into  close  and  constant 
*proximity  with  its  money  and  property.  His 
^  place  was  behind  the  counter  of  the  institution, 
and,  practically,  he  had  nearly  the  opportunity  of  the 

»  See  United  States  Bank  v.  Brent,  2  Crancli  C.  C.  606. 
98 


I860.]         Rochester  City  Bank  v.  Elwood.  91 

(^Mnion  of  the  Court,  per  Wright,  J. 

cashier  or  teller  to  embezzle  the  funds  of  the  corporation, 
and  a  better  one  to  conceal  such  embezzlement,  and  pre- 
vent its  immediate  detection.  The  receiving  and  paying 
out  of  the  money  of  the  bank  was  done  by  the  cashier  or 
teller,  but  it  was  not  their  duty  to  keep  constant  and  ex- 
clusive watch  over  it.  The  temptation  to  purloin  money 
constantly  besets  those  employees  of  a  bank  who  are  di- 
rectly within  reach  of  it.  These  things  are  presumed  to 
have  been  kno^vn  to  the  parties ;  and  under  the  circum- 
Btiinces,  the  defendant  Elwood  guaranties  that  the  ap- 
pointee shall  faithfully  discharge  a  trust,  as  one  of  its 
employees,  reposed  in  him  by  the  bank.  Now,  can  it 
fairly  be  said,  that  the  parties  only  contemplated,  and 
Elwood  only  intended,  a  guarantee  that  Gold  should  keep 
the  books  of  the  bank  correctly,  and  that  if  a  loss  enjued 
from  a  default  in  this  respect,  he  would  respond  to  the 
extent  of  such  loss?  I  think  not.  It  will  not  be  pre- 
tended, that  this  was  all  the  obligation  intended,  and 
resting  upon  Gold  by  virtue  of  the  contract;  and  the 
obligation  assumed  by  the  surety  was  co-extehsive  with 
that  of  the  principal.  The  bond  exacted  was  in  the  penal 
sum  of  $5000,  and  it  is  scarcely  supposable  that,  in  the 
contemplation  of  the  parties,  it  was  merely  intended  to 
indemnify  the  bank  against  injuries  resulting  from  Gold's 
unskilfulness  or  negligence  as  a  book-keeper,  and  not 
against  his  dishonesty  or  infidelity  to  his  trust  as  an  em- 
ployee of  the  bank.  It  seems  to  m^,  that,  to  carry  out 
the  intent  of  the  parties,  the  instrument  should  be  con- 
strued as  an  absolute  engagement  of  the  defendant  for 
the  integrity  and  fidelity  of  his  principal  in  the  discharge 
of  the  trust  reposed  in  him  as  an  assistant  book-keeper  in 
the  bank.  The  contract  did  not  define  the  trust  reposed, 
but  indicated  the  department  of  duty  to  be  assigned,  and 
guarantied  that  the  appointee  was  a  trust-worthy  person 
to  be  introduced  into  the  bank  to  discharge  that  duty. 
Its  obvious  intention  was,  to  vouch  for  his  honesty  and 

fidelity  to  his  trust  as  an  emplovee  of  the  bank. 
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I   am   aware,   that  it  was   decided   in   Virginia,  by  a 

^     ^  ^  divided  court,  in  the  case  of  AUison  v.  Farmers' 

92  1 

-•  *Bank  (6  Rand.  204),  that  a  bond  similar  to  the 

one  in  question  did  not  cover  the  felonious  taking  of 
money  by  a  book-keeper  from  the  drawer  of  a  bank.  I 
do  not  think  the  case  ought  to  be  followed,  or  its  princi- 
ple extended,  by  applying  it  to  the  present  case.  The 
conclusion  is  reached  by  a  majority  of  the  court,  that  the 
surety,  when  he  signed  the  bond,  did  not  intend  to  bind 
himself  that  his  principal  should  not  commit  a  felony. 
By  a  like  mode  of  Ireasoning,  a  like  conclusion  might  be 
reached  in  the  case  of  a  cashier  or  teller,  who,  after  re- 
ceiving and  duly  depositing  the  money  of  the  bank  in  its 
drawers,  should  steal  it ;  and  the  like  question  might  be 
asked,  whether  his  surety  intended  to  bind  himself  th-dt 
his  principal  should  not  steal.  "  Say,"  said  one  of  tho 
judges,  "  he  would  be  bound  to  discover  such  felony  and 
fraud  in  another ;  no  one  is  bound  to  accuse  himself  of  a 
felony,  nor  can  the  condition  of  this  bond  be  construed  to 
bind  him  to  do  so,  or  that  the  bond  shall  be  forfeited  if 
he  does  not  Even  if  it  was  a  bond  expressly  that  he 
should  not  commit  any  felony  in  the  bank,  he  would  not 
be  bound  to  discover  it  on  himself.  The  concealment  [by 
subsequent  false  entries]  was  a  mere  non-discovery  of  a 
felony."  If  the  principles  upon  which  this  case  was  de- 
cided are  to  be  imported  into  our  law,  I  see  not  why 
every  teller  may  not  make  false  entries,  and  every  book- 
keeper abstract  funds,  at  pleasure,  being  exonerated  from 
liability  on  their  respective  bonds,  by  transcending  tho 
limits  of  the  trust  reposed.  The  doctrines  put  forth  in 
the  majority  opinions  would  substantially  cancel  all 
official  bonds  for  the  safe-keeping  of  corporate  or  public 
funds. 

The  plaintiff  was  nonsuited  at  the  circuit,  on  the  ground 
that  Gold  was  acting  as  teller,  and  not  as  assistant  book- 
keeper, in  making  the  false  entries  in  the  Credit  Journal ; 
and  tlic  decision  was  affirmed  on  the  grounds :  1st.   That 
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the  wrongful  taking  of  the  plaintiff's  money  by  Gold  was 
no  breach  of  the  bond  of  the  surety,  as  he  had  covenanted 
only  that  Gold  would  faithfully  discharge  the  duties  of 
an  assistant  book-keeper:  and  2d.  Though  tlio  marking  of 
the  false  entries  in  the  books  of  the  bank  might  tecnically 
sustain  the  action;  yet,  as  no  loss  resulted  as  a  conse- 
quence of  those  entries,  the  *plaintiflf  would  be  ^ 
only  entitled  to  nominal  damages,  and  a  new  trial  ^ 
should  not  be  granted  for  that  purpose.  I  think  an  er- 
roneous construction  was  put  on  the  undertaking  of  the 
surety,  both  at  the  circuit  and  general  term. 

It  appeared  in  evidence,  on  the  trial,  that  up  to  Decem- 
ber 1851,  the  teller  of  the  bank  had  kept  the  book  called 
the  Credit  Journal,  in  which  was  daily  entered,  from  slips, 
the  amount  of  cash  and  deposits  received.  In  December 
1851,  the  cashier  of  the  bank  requested  Gold  to  take 
charge  of  and  keep  this  book ;  he  did  so,  and  kept  it  exclu- 
sively for  thirteen  months  prior  to  the  transaction  out  of 
which  this  litigation  arises.  The  defendant's  counsel 
claims  primarily  that  (conceding  Gold  made  false  entries 
for  a  fraudulent  purpose  in  this  Credit  Journal)  there  was 
no  breach  of  the  bond  established,  a^  the  entries  were 
made  as  assistant  teller,  and  not  as  assistant  book-keeper, 
and  for  Gold's  acts  in  that  capacity,  Elwood  is  not  respon- 
sible. Within  the  narrowest  construction  of  the  bond, 
this  position  cannot  be  maintained.  Conceding  that  the 
surety  covenanted  that  Gold  should  do  his  duty  as  an 
assistant  book-keeper  merely, making  entries  in  the  Credit 
Journal  was  book-keeping,  and  was  within  the  range  of 
the  class  of  duties  that  might  be  appropriately  assigned 
to  an  assistant  book-keeper.  The  teller,  it  is  true,  kept 
this  book  for  some  months  after  Gold  went  into  the  bank ; 
and  in  doing  so,  it  might  be  more  appropriately  said  that 
he  was  acting  as  assistant  book-keeper.*  We  are  not  in- 
formed, what  books  were  assigned  to  Gold  to  keep  when 

•  See  Minor  d.  Medianics*  Bank  of  Alexandria,  1  Pet.  72-3. 
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he  entered  the  bank;  but  is  not  the  idea  an  absurd  one, 
that  the  managers  of  the  bank  could  not  assign  to  him  the 
keeping  of  another  book,  without  releasing  the  surety 
from  his  obligation?  In  keeping  the  Credit  Journal, 
Gold  had  nothing  to  do  with  receiving  and  counting  the 
cash.  All  that  he  did  was  to  make  entries  in  the  journal 
of  casli  receipts,  from  slips  furnished  by  the  cashier  or 
teller.  lie  had  nothing  to  do  with  receiving  money,  and 
he  was  no  better  able  to  abstract  it  from  the  drawers  or 
vault  of  the  bank,  than  though  he  had  been  confined  to 
making  entries  in  the  ledger  or  other  books  of  the  cor- 
poration. All  that  can  be  said  is,  that  being  disposed  to 
#  Qj^  1  embezzle  the  *money  of  his  employers,  lie  w;is 
better  able  to  cover  up  the  wrongful  act,  by  faLsi- 
fying  their  books,  and  thus  temporarily  avoiding  detec- 
tion. 

It  is  conceded,  that  unless  tlio  position  stated  bo  ten- 
able, the  false  entries  by  Gold  in  the  Credit  Journal,  and 
the  error  or  alteration  in  the  ledger  account  of  the  depos- 
itor, amounted  to  a  technical  breach  of  the  condition  of 
the  bond.  But  if  my  construction  of  the  instrument  bo 
correct,  that  the  surety  undertook  for  more  than  the 
faithful  discharge  of  tlie  mere  duties  of  a  book-keeper, 
there  was  something  beyond  a  technical  breach.  I  can- 
not doubt,  that  the  covenant  that  Gold  should  ''faifhftdJi/ 
discharge  the  trust  reposed  in  him  as  assistant  book-keoj*- 
er,"  included  within  its  scope  and  intention  an  engage- 
ment that  the  employee  would  not  transcend  the  limits  o/ 
the  trust  reposed,  in  availing  himself  of  his  position  to 
misapply  or  embezzle  the  funds  of  his  employer.  T  lie  re 
has  not  been  a  faithful  discharge  of  the  trust  reposed  in 
a  book-keeper  of  a  bank,  who  transcends  the  limits  of 
and  abuses  his  trust,  and  loss  thereby  accrues  to  his  e^n- 
ployers.  In  BarringtoJi  v.  Bank  of  Washington  (14  Ser:^. 
&  Rawle  405),  it  was  held,  that  the  sureties  in  the  onici*l 
bond  of  the  cashier  of  a  bank,  conditioned  that  he  would 

well  and  truly  perform  the  duties  of  cashier,  to  the  best 
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of  his  ability,  not  only  undertook  for  the  fidelity  and 
honesty  of  the  principal,  but  also  that  he  should  perform 
the  duties  with  competent  skill  and  ability,  and  if  he 
transcended  the  known  powers  of  the  cashier,  by  chang- 
ing the  securities  of  the  bank,  without  their  knowledge, 
and  loss  acrued  by  the  abuse  of  his  trust,  the  sureties 
were  answerable  for  the  loss.'  I  think,  also,  where  a  per- 
son is  introduced  into  and  employed  by  a  bank  to  assist 
in  keeping  its  books,  and  avails  himself  of  his  situation  to 
defraud  his  employers,  the  surety  who  has  vouched  for 
his  honesty,  and  engaged  that  he  will  be  faithful  in  every 
way  to  the  trust  reposed  in  him,  should  answer  for  any 
loss  accruing  from  his  fraudulent  or  criminal  conduct. 
Irrespective,  therefore,  of  false  entries,  the  abstraction  of 
the  money  i^n  this  case  by  Gold,  would  render  the  surety 
liable  for  the  loss.  But  more  •  especially  would  he  be 
liable,  if  the  filse  entries  were  *concurrrent  and  r  *  qz 
simultaneous,  and  each  a  part  of  the  res  gestce  of 
guilt. 

There  can  be  no  doubt  that  the  surety  would  have  been 
liable  for  the  loss,  if  Gold,  by  making  the  false  entries, 
had  enabled  a  confederate  to  take  the  money  undetected ; 
and  the  principal  and  surety  cannot  evade  this  liability, 
by  the  former  taking  the  money  himself.  It  would  be  no 
defence  to  Gold  (and  the  obligations  of  surety  and  prin- 
cipal on  the  bond  are  co-extensive),  that  the  false  entries 
were  made  for  the  sole  purpose  of  enabling  him  to  em- 
bezzle the  money. undetected,  and  remove  it  to  a  place  of 
security,  and  that  he  thereby  accomplished  such  object. 
He  is  using  a  means  which  his  agency  puts  in  his  hands, 
to  successfully  consummate  a  wrong  towards  his  employ- 
er.    The  evident  purpose  of  the  false   entries  was  to 

*  See  Union  Bank  of  Georgetown  «.  Forrest,  3  Cranch  C.  C.  218.  A 
loss  which  has  occurred  from  mere  accident  or  mistake,  or  from  his  be- 
ing unable  to  perform  all  the  duties  put  upon  him,  is  no  breach  of  a 
cashier's  official  bond.  Morris  Canal  and  Banking  Co.  «.  Van  Vorst,  1 
Zab.  100. 
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shield  the  culprit,  and  prevent  the  money  from  being  re- 
claimed. The  taking  and  entries  were  one  transaction, 
and  it  seems  to  me,  it  can  hardly  be  properly  contended, 
that  the  ultimate  loss  of  the  money  by  the  bank  was  in  no 
degree  attributable  to  the  false  entries  and  Gold's  abuse  of 
his  trust  as  book-keeper.  It  is  true,  the  loss  to  the  bank 
was  not  wholly  consequent  upon  the  act  of  fcdsifying  its 
books ;  but  such  falsification  was  parcel  of  the  wrongful 
act  of  Gold,  by  which  a  loss  ultimately  accrued  to  the 
bank. 

These  views  lead  to  the  reversal  of  the  judgment,  and 
the  ordering  of  a  new  trial. 

Judgment  reversed,  and  a  new  trial  ordered. 
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Belmont  v.  Coleman,  ei  cd. 
Individual  liability  of  Stockholders, 

In  an  action  against  a  stocklioMer  of  a  oorparation,  upon  liis  individual 
liability  for  its  debts,  a  bill  of  exchange  drawn  upon  it,  and  accepted 
hj  its  president,  is  presomptivB  evidence  that  it  was  founded  upon  a 
sufficient  consideration,  and  drawn  for  legitimate  purposes. 

In  such  action,  a  judgment  recoverea  against  the  corporation  is  pvimd 
facie  evidence  of  the  indebtedness.     Bacon,  J. 

Belmont  v.  Ck>leman,  1  Bos.  188,  affirmed. 

Appeal  from  the  judgment  of  the  Superior  Court  of 
the  city  of  New  York,  entered  upon  the  report  of  a 
referee.    (Reported  below,  1  Bos.  188.) 

This  was  an  action  against  the  defendants,  as  stock- 
holders of  the  Mexican  Ocean  Mail  and  Inland  Company, 
to  enforce  their  individual  liability  for  a  debt  of  the  cor- 
poration, against  which  a  judgment  had  been  obtained, 
and  an  execution  thereon  had  been  returned  unsatisfied. 
The  defendants'  personal  liability  was  founded  upon  the 
fact  that  the  capital  stock  of  the  company  had  not  been 
paid  in.     (Act  12  April  1852,  §6.) 

On  the  trial  before  the  referee,  the  plaintiff  gave  in 

evidence  two  drafts  for  $4000  each,  drawn  in  Mexico,  by 

the  agent  of  the  corporation,  upon  its  president  in  New 

York,  which  were  duly  accepted  by  him,  but  not  paid  at 

maturity,  and  there  was  evidence  tending  to  show  that 

the  acceptances  were  given  for  rolling-stock  procured 

for   the  use  of  the  company.    The  plaintiif  also  gave  in 

evidence  the  record  of  a  judgment  recovered  against  the 

corporation    upon    these    acceptances.     The    defendant 

moved  for  a  nonsuit,  which  was  denied,  and  exception 

taken :  and  the  court,  at  general  term,  having  sustained 
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the  report  of  the  referee,  this  appeal  was  taken.  A  fuller 
statement  bf  the  fiicts,  not  necessary  to  be  here  recapitu- 
lated, will  be  found  in  the  report  of  the  case  below. 


Reynolds,  for  the  appellants. 


Rodman,  for  the  respondent. 
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*Bacon,  J. — ^The  object  of  the  suit  is  to  enforce 
liability  arising  from  the  provisions  of  the  act 
passed  12th  April  1852,  for  the  incorporation  of  compa- 
nies formed  to  navigate  the  ocean  by  steamships.  The  6th 
section  of  that  act  provides,  in  substance,  that  the  stock- 
holders of  any  such  company  shall  be  liable  to  the  credi- 
itors  of  such  corporation  to  an  amount  equal  to  the  stock 
held  by  them  respectively,  until  the  amount  of  the  capi- 
tal stock  shall  be  paid  in.  A  subsequent  section  attaches 
this  liability  to  every  owner  of  stock,  although  he  does 
not  appear  upon  the  books  to  be  a  corporator.  And  the 
8th  section  of  the  act  requires,  as  a  pre-requisite  to  the 
attaching  of  any  such  liability,  that  a  suit  shall  have  been 
brought,  for  any  debt  claimed,  against  the  corporation, 
and  an  execution  returned  unsatisfied,  in  whole  or  in 
part. 

The  complaint  avers  all  the  necessary  facts  which  are 
claimed  to  create  the  liability ;  and,  among  otliers,  that  a 
judgment  was  duly  recovered  against  the  Mexican  Ocean 
Mail  and  Inland  Company,  in  which  company  the  defen- 
dants in  this  suit  were  the  equitable  owners  of  three 
hundred  and  seventy-five  shares  of  stock,  at  the  time  of 
the  creation  of  the  debt  upon  which  the  judgment  was 
recovered;  the  issuing  of  an  execution  thereon,  and  its 
return  unsatisfied.  In  relation  to  the  averments  of  the 
complaint,   as   to   the   indebtedness   and    the   judgment 

founded  upon  it,  the  answer  simplv  ignores  any  knowl- 
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edge  or  information,  and  sets  up,  in  respect  to  them,,  no 
substantive  or  affirmative  defence. 

Upon  the  trial,  it  is  stated,  that  the  judgment-roll,  the 
execution  and  the  sheriffs  return  were  read,  as  stated  in 
the  complaint,  which  appears  to  have  been  done  without 
objection ;  and  the  referee,  in  his  report,  finds  the  fact  of 
the  recovery  of  such  judgment,  and  the  issuing  and  re- 
turning of  execution  thereon.  The  roll  is  not  set  forth 
in  the  Case,  nor  does  it  appear  whether  the  recovery  was 
obtained  upon  a  contested  trial,  by  confession,  or  default. 
The  legal  conclusion  of  the  referee,  by  which  he  finds  the 
plaintiff  entitled  to  judgment,  evidently  proceeds  upon 
the  assumption  that  the  judgment  rendered  against  the 
company  was  primd/acie  evidence  of  the  debt,  and  no 
further  *proof  was  required,  either  as  to  the  ori-  ^ 
gin,  existence,  or  nature  of  that  indebtedness.  ^ 
If  he  was  right  in  this  conclusion,  then  the  report  is 
right,  and  we  are  not  required  to  go  behind  the  judg- 
ment, to  inquire  whether  a  prior  legal  liability  ever  in 
fact  attached  to  the  corporation. 

Upon  principle,  and  as  the  fair  result  of  all  the  authori- 
ties on  this  point,  I  am  satisfied,  that  the  referee  came  to 
a  just  conclusion.  The  question  first  arose  and  was  de- 
cided in  1822,  in  the  case  of  Slee  v.  Bloom  (20  Johns. 
660),  under  an  act  of  1811,  imposing  a  personal  liability 
upon  stockholders  of  a  dissolved  corporation,  for  all  debts 
duo  and  owing  at  the  time  of  the  dissolution.  There  was 
no  clause  in  this  act  requiring  a  preliminary  action  against 
the  company  to  recover  the  debt,  but  the  directors  of  the 
company  had  liquidated  the  demand  of  the  plaintifi^,  and 
given  him  a  judgment  by  confession.  The  question  was, 
whether  that  judgment  was  sufficient  evidence  of  the  in- 
debtedness, unless  impeached  by  proof  of  mistake  or  fraud. 
Chancellor  Kent  originally  held,  that  the  judgment, 
although  binding  upon  the  company  in  its  corporate  capa- 
city,  was   not  upon  the  defendants,  when  the    statute 

liability  was  sought  to  be  enforced;  and  that  the  acts  of 
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the  trustees  of  the  corporation  were  not  the  acts  of  agents 
or  trustees  of  the  individual  stockholders/ 

In  the  Court  of  Errors,  this  decision  was  reversed,  and 
in  the  opinion  of  Chief  Justice  Spencer,  which  is  the  only 
one  given  in  that  court,  the  ground  is  maintained,  that  the 
defendants  were  chargeable  with  the  debt,  on  the  princi- 
ple that  the  trustees,  as  the  agents  of  the  stockholders, 
had  contracted  the  debt  and  fixed  the  liability,  and  that 
the  latter  could  impeach  the  consideration  of  the  indebt- 
edness upon  no  other  ground  than  that  of  fraud  or  error 
in  the  liquidation ;  nor  could  this  be  done,  without  laying 
a  proper  foundation  for  it  in  the  pleadings.  "  We  must 
regard  the  judgment,"  he  says,  "as  a  solemn  admission  of 
indebtedness ;  but  it  is  not  binding  as  res  judicata  upon  the 
stockholders,  if  it  was  procured  by  fraud,  or  is  founded  in 
error." 

The  rule  of  law  thus  laid  down  by  the  court  of  last  re- 
sort, *was  directly  recognised  and  approved  by 
^  the  supreme  court  in  the  case  of  Moss  v.  OaMey 
(2  Hill  265).  That  was  a  suit  against  a  stockholder  of  the 
Rossie  Lead  Mining  Company,  to  enforce  a  personal  lia- 
bility, under  the  act  creating  the  company ;  the  provision 
being  almost  identical  in  language  with  the  one  in  the  act 
we  are  now  considering.  The  declaration  in  that  case 
alleged  simply  the  execution  of  a  promissory  note  by  the 
company,  and  that  a  judgment  was  recovered  upon  it,  ex- 
ecution issued  and  returned  unsatisfied.  The  same  objec- 
tion was  taken,  that  the  judgment  was  not  sufficient  evi- 
dence of  indebtedness,  and  that  the  facts  authorizing  the 
giving  of  the  note  should  have  been  averred  in  the  plead- 
ings ;  but  Bronson,  J.,  in  giving  the  opinion  of  the  court, 
says :  "As  against  the  company,  the  judgment  is  conclu- 
sive evidence  that  the  note  was  valid,  and  although  the 
defendant  was  not  directly  a  party,  yet,  as  a  stockholder, 
he  was  not  altogether  a  stranger  to  the  judgment;  as 

>  5  Johns.  Ch.  366.    This  is  now  the  law  of  the  state.    Miller  v.  White, 
50  N.  Y.  187.     Esmund  v.  Bullard,  16  Hun  65. 
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against  him,  I  think,  the  declaration  makes  out  a  primd 
facie  case  of  indebtedness  by  the  company."  And  in  sup- 
port of  this  proposition,  he  cites  the  case  of  Slee  v.  Bloom, 
approvingly. 

Thus  the  rule  stood,  unquestionably,  until  1843,  when 
the  case  of  Moss  v.  McCvUotigh  (5  Hill  131)  was  decided, 
In  that  case,  Cowen,  J.,  starred  a  new  doctrine,  to  wit, 
that  the  stockholders  were  substantial  guarantors  of  the 
debts  of  the  company ;  and  this  being  a  position  regarded 
with  somewhat  of  indulgence,  and  requiring  a  strict  per- 
formance of  all  precedent  conditions,  it  was  held,  that  the 
original  indebtedness  of  the  company  must  "be  strictly 
proved,  and  that  the  judgment  recovered  against  the  cor- 
poration was  not  conclusive,  nor  even  primd  facie  evi- 
dence of  tbe  validity  of  the  debt.  The  case  went  back 
for  a  new  trial,  and  upon  that  trial,  the  judgment  was 
again  given  in  evidence,  together  with  proof  tending  to 
show  the  consideration  of  the  note  upon  which  the  judg- 
ment had  bsen  recovered,  and  the  manner  of  its  execu- 
tion, &c.  A  verdict  having  been  rendered  for  the  plain- 
tiff, the  case  w6nt  to  the  suprome  court,  where  the 
judgment  was  affirmed,  and  it  was  then  carried  by  writ 
of  error  to  the  court  of  errors,  where  it  *was  re-  ^  ^^  ^^ 
versed  by  a  vote  of  eleven  to  eight  (5  Denio  567). 
That  reversal,  however,  as  the  report  of  the  case  dis- 
closes, turned  entirely  upon  other  questions,  and,  as  the 
the  marginal  note  shows,  brought  under  discussion  the 
power  of  corporations  to  give  promissory  notes,  and  what 
was  sufficient  proof  of  authority  to  one  who  acts  profess- 
edly as  the  agent  of  the  corporation.  The  question  of 
the  character  of  the  evidence  afforded  by  the  production 
of  the  judgment  record,  is  only  incidentally  spoken  of  by 
Senator  Lott,  who  gives  the  leading  opinion,  while  in 
none  of  the  other  opinions  is  any  allusion  whatever  made 

to  it. 
The  case  went  back  once  more,  for  trial,  to  the  circuit, 

where  the  defendant  prevailed,  but  came  again  before 
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the  supreme  court  at  general  term,  in  the  third  district, 
where,  upon  an  opinion  given  by  Willard,  J.,  a  new  trial 
was  again  granted.  In  this  opinion  (7  Barb.  279),  Mr. 
Justice  Willard  takes  occasion  to  restate  and  vindicate 
the  decision  made  by  him  originally  at  the  circuit,  and  in 
which,  following  the  rule  established  in  Slee  v.  Bloom, 
he  held  the  judgment  recovered  against  the  company 
pri?nd  facie  evidence  of  the  indebtedness,  only  liable  to 
be  impeached  for  fraud  or  mistake ;  he  shows  also  that 
the  authority  of  that  case  is  not  in  any  degree  shaken  by 
the  decision  of  the  court  of  errors^  in  McCuUoujh  v.  Moss 
(5  Denio  567).  This  is  the  latest  reported  authority  in 
our  courts.  It  does  not  appear  what  was  the  ultimate 
fate  of  this  case,  which  had  been  some  seven  or  eight 
years  on  its  travels  to  and  fro  through  the  courts ;  but  we 
are  informed  in  the  opinion  given  in  liis  case  by  the  Su- 
perior Court  of  New  York,  that  a  case  precisely  similar 
in  its  features  was  tried  in  the  third  district,  and  the 
same  rule,  as  above  stated,  was  declared  to  be  the  law  of 
the  case.  From  this  judgment,  I  understand,  an  appeal 
was  taken  to  the  court  of  appeals,  and  after  three  argu- 
ments, the  judgment  was  affirmed  upon  an  equal  division 
of  the  court.  {Moss  v.  Averdl,  10  N.  Y.  449.) 

This  being  the  state  of  things  in  reference  to  this  ques- 
tion, an  opportunity  is  fairly  presented  to  re-affirm  the 
law  as  declared  nearly  forty  years  ago  by  the  highest 
*101  1  ^^S^^  tribunal  in  *the  state,  and  which  remained 
unquestioned  for  over  twenty  yenrs,  or  now  to 
declare  the  rule  henceforth  to  bo  that  a  iu(l'j:ment  re- 
covered  in  any  mmner  against  a  corporation  is  not  in  the 
least  degree  evidence  of  any  indebtedness  by  tlio  corpo- 
ration. I  think,  we  should  adhere  to  the  ori.i:,inil  rule, 
which  stands  upon  the  higliest  authority,  and  can  bo  fairly 
vindicated  on  principle.  All  that  a  creditor  of  a  com- 
pany, seeking  to  enforce  this  personal  liability  upon  a 
stockholder,  is  required  to  prove,  is  the  existence  of  the 

debt,  and  that  judgment  has  been  obtained,  and  execu- 
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tion  issued  and  returned,  as  the  statute  requires.  A  judg- 
ment against  a  carporate  body  is  one  of  the  highest  evi- 
dences of  indebtedness  known  to  the  h\w;  it  is  a  solemn 
admission,  by  record,  that  the  corporation  owes  the  sum 
claimed  in  the  suit.  Nor  do  I  think  it  necessary,  that  it 
should  be  found,  or  thit  Ave  should  assume,  that  it  was  an 
adversary  judgment,  if,  by  that,  is  meant,  that  it  was  only, 
rendered  upon  the  trial  of  an  issue  co-atesting  the  claim. 
A  judgment  by  confession,  in  the  absence  of  any  pretence 
of  fraud  or  collusion,  is  just  as  conclusive^  upon  a  corpora- 
tion as  one  rendered  after  litigation ;  and  a  judgment  by 
default  is  only  another  mode  of  declaring,  by  a  record 
estoppel,  that  the  corporate  body  htis  no  just  defence, 
and  can  say  nothing  in  bar  of  the  claim  against  it.  And, 
therefore^  where,  as  in  this  case,  acceptances  are  proved 
to  have  been  made  by  the  company,  and  a  judgment  has 
been  rendered  upon  such  acceptances,  and  no  evidence 
whatever  has  been  given  to  show  that  such  acceptances 
were  for  an  unauthorized  or  illegal  purpose,  and  no  attempt 
to  impeach  the  judgment  for  collusion,  fraud  or  mistake, 
the  creditor  har  fajrly  made  out  his  case,  and  the  liability 
of  the  stockholder  is  maintained. 

I  Avill  only  add,  that  I  had  occasion  to  examine  the  law 
upon  this  subject,  in  a  case  before  me  at  special  term, 
some  years  since,  and  came  to  the  conclusion,  with  Judge 
WiLLARD,  that  the  rule  in  Slee  v.  Bloom  was  still  the  law 
of  this  state,  and  so  held.  The  case  is  reported  in  9  How. 
Pr.  436,  which  I  do  not,  of  course,  cite  as  an  authority  in 
this  court;  but  as  the  judgment  was  affirmed,  and  the 
opinion  adopted  by  *the  general  term  in  the  fifth  p  ^  -^^ 
district,  it  has  the  sanction  of  that  tribunal,  and  ^ 
therefore,  it  may  perhaps  be  said  of  it,  in  this  aspect, 
"  vcdeat  qiiantum  vcdere  potest'^ ' 

*  Two  of  the  other  judges  concurred  upon  this  point,  but  the  remain- 
der of  the  court  declined  to  commit  themselves  to  the  d(x;trine.  After 
considerable  conflict  of  decision  in  the  lower  courts,  the  views  expressed 
by  Judge  Bacon  were  overruled  by  the  court  of  appeals,  in  Miller  v.  White, 
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Arriving  at  this  result,  it  may  not  be  material  to  exam- 
ine the  questions  made  upon  the  argument,  which  go  be- 
hind the  judgment,  and  attempt  to  attack  the  foundation 
on  which  it  rests,  although  my  conviction  is,  that  there  is 
no  serious  difficulty,  even  in  that  aspect  of  the  case,  in 
maintaining  the  propriety  of  the  report.  The  conclusions 
of  fact  by  the  referee  are  either  amply  sustained  by  the 
evidence,  or  there  is,  at  all  events,  enough  to  warrant 
him  in  finding,  as  he  does,  that  the  defendants  were  equit- 
able owners  of  the  stock,  and  that  the  bills  of  exchange 
were  duly  drawn  upon  and  accepted  by  the  company. 
This  would  be  sufficient  to  raise  a  presumption  that  the 
acceptances  wef  e  made,  not  only  for  a  lawful  purpose,  but 
upon  a  sufficient  consideration,  and  the  duty  would  be 
cast  upon  the  defendants,  to  show  that  they  were  given 
for  illegitimate  purposes,  entirely  foreign  to  the  objects, 
and  beyond  the  powers  of  the  corporation.  So  far  from 
proving  any  such  state  of  facts,  the  evidence  rather  es- 
tablishes the  conclusion  that  the  acceptances  were  given 
for  rolling-stock,  procured  for  the  use  of  the  company,  an 
object  not  only  lawful,  but  indispensable  to  the  operations 
of  the  association.  Upon  all  the  facts,  the  report  of  the 
referee  is  right,  irrespective  of  the  conclusion  of  law 
which  holds  the  proof  of  the  judgment  primd/acie  evi- 
dence of  indebtedness  on  the  part  of  the  company.  The 
judgment  should  be  affirmed. 

Judgment  affirmed. 

50  X.  Y.  137  ;  and  it  is  now  the  settled  law  of  the  state,  that  a  judgment 
against  the  corporation  is  not  even  primd  facie  evidence  of  the  existence 
of  the  debt,  in  a  suit  to  enforce  the  personal  liability  of  its  trustees, 
under  the  statute.  Esmond  v.  Bullard,  16  Hun.  65.  Whitney  Arms 
Co.  v.  Barlow,  63  N.  Y.  72,  Allen,  J.  It  is  true,  that  this  doctrine  was 
enunciated  in  actions  against  the  trustees  of  corporations,  to  enforce 
their  individual  liability ;  but  there  can  be  no  difference  in  principle  be- 
tween such  a  case,  and  ouq  to  enforce  the  personal  responsibility  of  a 
stockholder. 
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MooBE  V.  Westervelt. 
Responsibility  of  Sheriff. 

When  a  sheriff  seizes  under  a  writ  of  replevin,  he  is  not,  before  the 
plaintiff*s  sureties  have  justified,  bound  to  deliver  possession,  and  is 
not  an  insurer  of  tlie  absolute  safety  of  the  goods ;  whether  he  has 
been  guilty  of  negligence  in  not  taking  proper  care  of  them,  is  a 
question  for  the  jury. 

In  an  action  against  a  sheriff,  for  not  taking  due  care  of  a  cargo  of  coal,, 
seized  on  a  writ  of  replevin,  the  bill  of  lading  is  not  evidence  of  the 
quantity  of  coal  on  board. 

Moore  v,  Westervelt,  1  Bos.  857,  reversed. 

Appeal  from  the  judgment  of  the  Superior  Court  of  the 
city  of  New  York,  entered  upon  a  verdict.  (Reported 
below,  1  Bos.  357.) 

This  was  an  action  against  the  sheriff  of  New  York  for 
negligence  in  not  taking  due  and  proper  care  of  a  cargo 
of  coal,  which  he  had  taken  possession  of,  by  virtue  of  a 
writ  of  replevin,  issued  at  the  suit  of  the  plaintiff. 

In  September   1848,  the  plaintiff  commenced  an  action,. 

in  the  nature  of  replevin,  against  Lewis  Hoffman,  master 

of  the  schooner  Calcutta,  then  lying  in  the  port  of  New 

York,  to  recover  possession  of  161  tons  of  coal,  on  board 

of   said   schooner,   shipped    from   Philadelphia  to   New 

York,  and  by  the  bill  of  lading,  consigned  to  the  plaintiff. 

The  defendant  seized  the  property  on  the  writ,  but  the 

defendant's  sureties  not  having  justified,  he  declined  to 

deliver  the  same,  but  left  it  on  board  the  vessel,  and 

placed  a  keeper  in  charge.    *The  schooner  was  ^  ^^  ^ « - 

heavily  laden  and  leaky,  and  before  the  plaintiff's  *- 

.sureties  had  justified,  a  storm  arose,  the  vessel  was  sunk 

at  the  wharf,  and  the  coal  damaged.    The  plaintiff  having 

recovered  in  the  replevin-suit,  brought  this  action  against 

the  sheriff,  for  his  alleged  negligence,  in  not  removing  the 
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•coal  to  a  place  of  safety.*  On  the  trial,  the  plaintiflF,  un- 
der exception,  was  allowed  to  give  in  evidence  the  bill  of 
lading,  to  show  the  quantity  of  coal  on  board  the  schooner. 
The  court  charged  the  jury  that  there  was  no  question  of 
fact  for  them,  except  the  amount  of  the  plaintiff's  dam- 
ages, to  which  an  exception  was  taken.  The  learned 
judge  also  charged  that  the  bill  of  lading  was  some  evi- 
dence of  the  amount  of  coal  on  board  the  vessel,  to  which 
also  the  defendant  excepted. 

The  plaintiff  had  a  verdict,  and  the  exceptions  having 

been  ordered  to  be  heard,  in  the  first  instance,  *at 

105  1  • 

-■  general  term,  judgment  was  there  rendered  upon 

the  verdict,  and  the  defendant  took  this  appeal. 

Vdnderpooly  for  the  appellant. 

Burlocky  for  the  respondent. 

Selden,  J. — There  is  no  doubt,  that  a  sheriff,  marshal, 
•or  other  officer  of  like  character,  who  takes  property  by 
virtue  of  legal  process,  is  under  some  obligation  to  see  to 
the  protection  of  such  property  against  injury  or  loss ; 
but  to  what  precise  degree  of  care  ho  is  bound,  under 
the  various  circumstances  which  may  attend  such  a  tak- 
ing, is  not  very  well  settled  by  authority.  Judge  Story, 
in  his  work  on  Bailments,  §  130,  in  respect  to  the  liability 
•of  such  an  officer,  says — "  He  would  doubtless  be  respon- 
sible for  gross  negligence  and  fraud;  but  whether  he 
would  be  responsible  for  ordinary  negligence,  does  not 
appear  to  have  been  decided  by  any  adjudged  case ;  al- 
though, as  ho  is  a  bailee  for  a.  compensation,  it  may  he 
.thought,  that  he  otcght  to  be  bound,  by  the  common  rule 
in  such  cases,  to  ordinary  diligence."  And  he  refers  to 
the  cases  of  Jenner  v.  Joliffe  (6  Johns.  9),  and  Birke  v. 
Trevitt  (1  Mason  96). 

*  See  the  facts  and  the  pleadings  more  fully  stated,  in  a  former  re- 
;port  of  the  case,  in  2  Duer  59. 
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It  strikes  me,  that  this  is  stating  the  doctrine  somewhat 
too  faintly.  A  sheriflf  or  marshal  is  not  an  agent  volun- 
tarily selected,  but  a  public  officer,  whom  the  party  is 
compelled  to  employ ;  one  who  is  clothed  with  a  public 
trust ;  chosen  by  the  public  for  his  supposed  fitness  for 
the  discharge  of  important  and  responsible  duties.  He 
stands,  moreover,  between  two  opposing  parties,  being 
made  by  law  the  custodian  of  the  property,  about  w^hich 
they  are  in  some  measure  contending,  and  which  may, 
therefore,  justly  be  considered  as  exposed  to  some  perils 
which  would  not  attend  a  mere  ordinary  bailment.  Un- 
der-these  circumstances,  the  doubt,  in  my  judgment,  is 
not,  whether  the  officer  is  bound  to  take  ordinary  care, 
but  whether  he  ought  not  to  be  held  to  a  somewhat 
higher  degree  of  diligence. 

But  it  is  unnecessary  to  determine  here  the  precise  de- 
gree of  negligence  which  would  render  a  sheriff  liable,  in 
an  *ordinary  case,  where  he  removes  the  property 
from  the  possession  of  the  defendant,  and  takes  it  ^ 
entirely  under  his  own  charge;  because,  whatever  rule 
may  be  adopted  on  this  subject,  if  it  is  to  be  regarded  as 
applicable  to  the  present  case,  the  question  of  negligence 
should,  I  am  inclined  to  think,  have  been  submitted  to 
the  jury.'  There  are,  no  doubt,  cases  depending  entirely 
upon  questions  of  negligence,  where  the  proof  is  so  clear, 
that  the  court  is  justified  in  assuming,  as  a  matter  of  law, 
that  the  negligence  is  established.  But  questions  of  that 
nature  are  peculiarly  appropriate  for  the  consideration  of 
a  jury,  and  courts  are  ver}^  justly  cautious  about  encroach- 
hig  upon  their  province  in  this  respect.  That  there  was 
negligence  somewhere,  in  the  present  case,  provided  we 
assume  that  if  the  vessel  had  been  removed,  during  the 
storm,  to  the  south  side  of  the  pier,  the  disaster  would 

•  Tlie  cases  are  very  numerous,  in  which  it  has  been  held,  that  when 
the  question  of  negligence  depends  upon  the  particular  circumstances  of 
the  case,  it  must  be  submitted  :  see  them  collected  in  Bright.  N.  Y.  Dig. 

2767,  6108. 
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probably  have  been  avoided,  is  pretty  certain.  The  man 
placed  in  charge  by  the  sheriff  was  warned  of  the  danger ; 
but  as  his  instructions,  as  construed  by  him,  were  limited 
to  seeing  that  the  vessel  was  not  removed,  he  declined  to 
interfere.  There  is  a  discrepancy  between  his  testimony 
and  that  of  the  master,  upon  the  question  whether  he 
refused  to  permit  the  location  of  the  vessel  to  be  changed. 
The  whole  difficulty  may  have  grown  out  of  the  want  of 
specific  instructions  to  the  man  to  whom  the  matter  was 
given  in  charge  ;•  if  so,  this  would  be  a  species  of  negli- 
gence for  which  the  sheriff  must  be  held  responsible. 

He  is  also,  under  the  circumstances,  responsible  for 
any  negligence  or  want  of  ordinary  skill  on  the  part 
either  of  the  man  employed  to  watch,  or  of  the  master 
of  the  schooner ;  for,  by  leaving  the  coal  in  charge  of  the 
latter,  without  other  control  than  that  of  a  man  to  watch 
and  see  that  the  vessel  was  not  removed,  he  necessarily 
made  the  master  his  agent,  to  see  to  the  security  of  the 
coal,  in  the  place  where  it  then  was,  and  became,  there- 
fore, responsible  for  any  negligence  or  want  of  skill  on 
the  part  of  the  latter,  in  taking  care  of  the  property.  It 
would  seem  to  follow,  that  if  the  jury  should  believe  that 
the  vessel  would  not  have  sunk,  if  she  had  been  removed 
to  the  south  side  of  the  pier,  and  that  due  and  proper 

^     care  required,  after  *the  storm  arose,  that  she 

*  107  1 

-'  should  have  been  so  removed,  the  sheriff  must  be 

held  responsible  for  the  negligence  which  prevented  the 
removal,  whether  it  arose  from  a  want  of  proper  instruc- 
tions, a  misunderstanding  of  those  instructions,  or  from 
any  other  cause. 

But  the  plaintifFs  counsel  insists,  that  the  defendant  is 
liable  at  all  events,  irrespective  of  the  question  of  negli- 
gence. His  position  is,  that  it  was  the  imperative  duty 
of  the  sheriff  to  remove  the  coal,  immediately,  from  the 
vessel,  and  take  it  exclusively  into  his  own  hands ;  that 
he  had  no  right  to  leave  it,  for  any  time,  under  the  control 

of  the  defendant  in  the  suit ;  and  that  having  done  so,  he 
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became  absolutely  responsible  for  its  safety.  The  princi- 
pal authority  relied  upon  to  support  this  position  is  the 
case  of  Broioning  v.  Hanford  (5  Hill  588 ;  S.  C.  in  Error, 
5  Denio  586).  That  was  a  case  of  goods  seized  upon  exe- 
cution, and  left  in  the  possession  of  the  defendant :  a  re- 
ceipt being  taken  from  a  third  person,  by  which  the  latter 
agreed  to  deliver  the  goods  upon  demand,  or  pay  their 
value.  When  the  case  was  first  before  the  supreme  court 
(5  Hill  588),  it  turned  mainly  upon  the  question  as  to  the 
degree  of  responsibility  assumed  by  the  sheriff,  in  leaving 
the  property  in  the  possession  of  the  defendant,  after 
taking  a  receipt;  and  it  was  held  by  three  of  the  justices 
(the  other  dissenting)  that  his  responsibility  was  that  of  an 
ordinary  bailee  for  hire.  A  new  trial  was  granted  upon 
that  occasion,  and  the  case  afterwards  came  again  before 
the  supreme  court  (7  Hill  120),  where  it  was  decided  upon 
a  single  question,  relating  to  the  competency  of  tlie  sher- 
iflfs  return  upon  the  execution,  as  evidence  in  his  OAvn 
favor;  a  new  trial  being  denied.  The  case  was  then  car- 
ried to  the  court  of  errors  (5  Denio  586),  where,  in  ad- 
dition to  the  question  as  to  the  return,  the  court  consid* 
ered  the  question  passed  upon  by  the  supremo  court,  when 
the  case  was  before  it  upon  the  first  occasion,  as  to  the 
degree  of  responsibility  resting,  under  the  circumstances, 
upon  the  sheriff.  Different  opinions  were  expressed;  but 
as  it  is  difficult,  if  not  impossible,  to  ascertain  upon  Avhich 
of  the  two  questions  involved  *in  the  case,  the 
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new  trial  was  granted,  nothing  is  settled  by  the  ^ 
decision  as  to  the  point  under  consideration  liere.* 
•  But,  however  that  question  may  be  ultimately  settled, 
its  decision  does  not,  I  think,  control  the  present  case. 
Assuming  that,  in  ordinary  cases,  a  sheriff,  if  he  leave 
goods  taken  upon  execution  in  the  hands  of  the  defend- 
ant, makes  himself  absolutely  liable,  and  that  his  respon- 

*  It  has  been  decided,  in  Pennsylvania,  that  a  sheriff  is  absolutely 
liable  for  th«  forthcoming  of  goods  levied  on  ;  a  felonious  taking  will  not 
excuse  him.     liartleib  v.  McLane,  44  Penn.  St.  510. 
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Bibility  would  generally  be  the  same,  whether  the  goods 
be  taken  by  virtue  of  mesne  or  final  process,  as  to  which 
I  express  no  opinion,  I  nevertheless  think,  that  under  the 
peculiar  circumstances  of  the  present  case,  the  sheriff* 
did  not  make  himself  liable,  at  all  events,  by  omitting 
forthwith  to  remove  the  coal  from  the  vessel.  The  sureties 
of  the  plaintiff  had  not  justified,  and  until  that  was  done, 
he  could  not  know  that  the  plaintiff  would  entitle  himself 
to  the  possession.  The  removal  of  the  coal  would  have 
been  attended  with  a  heavy  bill  of  expense ;  as  ho  could 
not  safely  deliver  it  to  the  plaintiff,  until  the  sureties 
had  justified,  he  would  have  had  to  procure  a  place  to 
store  it ;  and  this  would  have  involved  the  necessity  of 
another  removal,  whether  the  coal  had  ultimately  to  be 
delivered  to  the  plaintiff",  or  returned  to  the  defendant. 
It  is  true,  that  as  his  process  was  only  against  the  coal, 
and  gave  him  no  authority  to  seize  the  vessel,  which 
must  necessarily  remain  under  the  control  of  the  master, 
the  sheriff*  could  not,  with  any  propriety,  have  left  the 
coal  in  the  vessel,  without  the  consent,  either  express  or 
implied,  of  such  master.  But  I  think  the  circumstances 
proved  warrant  the  inference,  that  the  latter  did  tacitly 
consent  that  the  coal  should  remain  on  board,  and  that 
his  right  to  control  the  vessel  should  bo  subordinate  to 
the  rights  acquired  by  the  sheriff*.  The  latter  was,  there- 
fore, I  think,  justified  in  omitting  to  incur  the  great 
expense  of  removing  the  coal,  until  it  should  be  defi- 
nitely settled,  whether  it  was  to  be  delivered  to  the  plain- 
tiff or  not.  We  are  brought,  therefore,  to  th(>  conclusion, 
that  it  was  incumbent  upon  the  plaintiff  to  show  some 
degree  of  negligence  on  the  part  of  the  sheriff,  beyond 
the  mere  fact  of  omitting  to  remove  the  coal,  and  that 
the  loss  occurred  in  consequence  of  such  *negli- 
-•  gence.  It  follows,  if  I  am  right  in  the  view  pre- 
viously taken,  as  to  the  evidence  upon  the  question  of 
negligence,  that  the   court   erred  in   refusing  to   permit 

the  defendant's  counsel  to  address  the  jury,  and  in  giv- 
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ing  positive  instractions  to  the  jury  to  find  for  the  plain- 
tiff. 

But  were  it  otherwise,  the  judgment  must  still  be  re- 
versed for  an  error  in  the  charge  of  the  court,  in  respect 
to  the  effect  of  the  bill  of  lading  as  evidence.  Whether 
this  document  may  not  have  been  admissible  for  some 
purpose,  is  a  question  which  it  is  unnecessary  in  this 
case  to  decide.  In  the  case  of  Haddow  v.  Parry 
(3  Taunt.  303),  which  was  an  action  upon  a  policy  of  in- 
surance, the  bill  of  lading,  which  was  offered  in  evidence 
to  show  that  the  plaintiff  had  an  insurable  interest  in 
the  property,  was  rejected  at  nisi  privs,  by  Sir  James 
Mansfield,  C.  J.,  before  whom  the  cause  was  tried;  but 
upon  motion  for  a  new  trial,  the  Chief  Justice  thought 
the  bill,  might,  under  some  circumstances,  be  evidence 
upon  -the  question  of  title  in  the  consignee,  in  a  suit  be- 
tween him  and  a  third  party.  The  person  who  signed 
the  bill  of  lading  in  that  case  was  dead,  and  reliance  was 
placed  upon  that  fact.  Mr.  Phillips,  however,  seems  to 
think  such  evidence  admissible,  to  prove  title  in  the  con- 
signee, as  I  should  infer  from  his  language,  without  re- 
gard to  the  death  of  the  person  who  signed  the  bill.  (2 
Phil.  Ev.  37,  39.) 

Such  evidence  can  only  be  admissible,  if  at  all,  in  con- 
nection with  proof  of  possession,  by  the  party  signing 
the  bill  of  lading.  It  being  unnecessary,  however,  to 
pass  upon  this  question,  in  the  present  case,  I  shall  ex- 
press no  opinion  upon  it.  Even  if  the  evidence  was  im- 
properly admitted  upon  the  question  of  title,  I  should 
not  think  the  error  sufficient  to  reverse  the  judgment ; 
for  the  reason,  that  it  was  wholly  unnecessary  for  the 
plaintiff  to  give  any  evidence  of  title,  beyond  the  fact 
that  the  defendant  had  taken  the  property  in  a  suit  in 
which  he  was  plaintiff;  it  not  appearing  that  any  claim 
of  title  had  been  made  on  the  part  of  any  other  person. 
The  sheriff  was  responsible,  primd  facie  at  least,  to  the 
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plaintiff,  and  he  shows  no  responsibility  to  any  other 
party. 

^  *But  whether  the  bill  of  lading  was  or  was  not 

■'  properly  admitted  in  evidence,  upon  the  ques- 
tion of  title,  it  clearly  afforded  no  evidence  whatever 
in  regard  to  the  quantity  of  the  coal.  If  evidence  on  the 
question  of  title,  it  is  because  it  goes  to  qualify  what 
would  otherwise  be  primd  facie  evidence  of  absolute 
ownership  by  the  master  of  the  vessel,  viz.,  the  posses- 
sion. *  But  the  bare  possession  of  the  master  affords  no 
evidence  as  to  quantity ;  and,  hence,  the  bill  of  lading,  in 
tliat  respect,  ia  nothing  more  than  his  mere  naked  declara- 
tion, unconnected  with  anything  which  can  give  it  force  as 
against  a  third  party.  It  is  undoubtedly  good,  as  an  ad- 
mission to  charge  the  master  himself;  but  is  of  no  more 
force  as  against  third  persons  than  any  other  declaration 
he  might  make  bearing  upon  their  rights. 

Tlie  court  charged  the  jury  "  that  the  bill  of  lading  was 
some  evidence  of  the  amount  of  coal  on  board  the  vessel ; 
that  it  appeared  that  the  vessel  was  heavily  laden,  and 
her  tonnage  at  custom-house  weight  one  hundred  and 
thirty-four  tons ;  and  the  jury  were  to  determine,  upon  the 
biU  of  lading,  in  connection  with  the  evidence  as  to  her 
being  heavily  laden,  and  her  tonnage,  how  much  coal  was 
on  board."  This  part  of  the  charge,  which  was  excepted 
to,  was  very  material.  There  was  no  other  evidence  of 
quantity  in  the  case,  except  that  here  alluded  to ;  without 
the  bill  of  lading,  the  jury  would  have  been  left  on  that 
subject  entirely  to  the  uncertain  inference  to  be  drawn 
from  the  capacity  of  the  vessel.  The  verdict  was  based, 
undoubtedly,  upon  the  statement  in  the  bill,  and  as  that 
was  clearly  incompetent  for  that  purpose,  the  judgment 
cannot  be  sustained. 

Were  it  not  for  the  necessity  of  reversing  the  judgment 

upon  the  point  last  considered,  we  should  have  felt  bound 

to  give  to  the  facts  a  more  critical  examination;   and 

might  perhaps  have  come  to  the  same  conclusion  with 
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the  superior  court  at  general  term,  that  the  proof  of  neg- 
ligence was  so  clear  as  to  justify  the  court  in  taking  the 
case  altogether  from  the  jury.  Our  conclusion,  1  owev.er, 
on  that  subject  is,  under  the  circumstances,  of  no  controll- 
ing importance. 
*The  judgment  must  be  reversed,  and  there  must 

.        .  .  r  *  111 

be   a  new   trial,  with   costs  to  abide  the  event.   *- 

Judgment  reversed,  and  new  trial  awarded.* 

^  On  a  sabsequent  trial,  the  court  charged  that  a  sheriff,  in  respect  to 
property  in  his  custody,  is  lx>und  to  exercise  that  degree. of  care,  and  no 
g^reater,  which  a  careful,  prudent  man,  of  good  sense  and  judgment 
woald  exercise  respecting  such  property,  if  it  were  his  o%vn.  9  Bos.  558. 
And  the  defendant  having  had  a  verdict  in  his  favor,  this  court,  on  ap- 
peal by  the  plaintiff,  affirmed  the  judgment,  holding  that  the  rule  was 
sufficiently  stringent;  and,  intimating  that,  under  the  particular  circum- 
stances, ordinary  care  was  all  that  was  required.     27  N.  Y.  234. 
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Purvis  v.  Coleman  et  cd. 
Innkeepers. — Notice. 

« 

Where  a  statute  provides  for  a  constructive  notice  by  posting,  an  actual 
personal  notice  is  equivalent  thereto  ;  and,  therefore,  actual  personal 
notice  to  a  guest  at  an  inn,  that  a  safe  is  provided  for  the  keeping  of 
valuables,  is  sufficient,  though  the  notice  required  by  the  act  of  1855, 
c.  421,  was  not  posted  in  his  room. 

The  act  of  leaving  a  large  amount  of  gold  coin  in  the  guest's  trunk,  in 
his  room,  with  no  person  therein,  in  a  hotel  in  New  York,  after  such 
notice,  is  such  negligence  on  the  part  of  the  guest,  as  will  relieve  the 
hotel-keeper  from  responsibility. 

Purvis  V.  Coleman,  1  Bos.  321,  affirmed. 

Appeal  from  the  Superior  Court  of  the  city  of  New 
York  where  judgment  was  entered  for  the  defendant, 
upon  a  special  finding  of -the  facts  by  the  jury,  subject  to 
the  opinion  of  the  court  at  general  term.  (Reported  be- 
low, 1  Bos.  321.) 

This  was  an  action  against  the  defendants  as  keepers 
of  a  common  inn,  in  the  city  of  New  York,  known  as  the 
Astor  House,  to  recover  the  value  of  400  sovereigns, 
which  the  plaintiff  had  lost,  whilst  a  guest  in  the  Astor 
House,  through  the  negligence  and  carelessness  of  the 
defendants,  or  their  servants. 

On  the  23d  January  1856,  the  plaintiflF,  a  resident  of  the 
East  Indies,,  then  on  a  visit  to  the  United  States  for 
pleasure,  put  up  at  the  Astor  House  as  a  guest ;  he  was 
assigned  a  room,  and  escorted  to  it,  with  his  baggage,  by 
a  servant  of  the  defendants,  who  told  the  plaintiff  that  if 
he  had  any  money  or  jewelry,  he  should  deposit  it  in  the 
office,  as  there  was  a  safe  provided  for-  it ;  and  that  there 
was  an  act  passed  by  the  legislature  to  keep  hotel- 
keepers  from  any  liability  for  a  loss.  There  was  a  con- 
flict of  evidence  as  to  whether  the  notice  required  bv 
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the  act  of  1855,  was  posted  in  the  plaintiffs  room.  The 
plaintiflPs  trunk  was  broken  open,  in  his  absence^  and  the 
money  feloniously  abstracted. 

The  jury  found  specially,  in  answer  to  questions  sub- 
mitted to  them  in  writing  :  *  1.  That  the  money  r  ^  ^^^ 
was  in  the  plaintiffs  trunk,  when  it  was  broken 
open:  2.  That  the  notice  required  by  the  statute  was 
not  posted  in  the  plaintiff's  room :  3.  That  he  had  actual 
notice  to  deposit  his  valuables  in  the  safe  provided  for 
that  purpose,  and  that  the  defendants  would  not  be  liable, 
unless  he  complied  therewith :  4.  That  the  plaintiff  was 
guilty  of  negligence,  under  the  circumstances,  in  not 
availing  himself  of  such  notice.  The  jury,  under  the 
directions  of  the  court,  rendered  a  general  verdict  for 
the  plaintiff  for  $2058,  subject  to  the  opinion  of  the 
court  at  general  term ;  where  the  verdict  was  set  aside, 
and  judgment  entered  for  the  defendants  upon  the  facts 
specially  found ;  whereupon,  the  plaintiff  took  this  appeal. 

• 

Farter,  for  the  appellant. 
BeyruMs,  for  the  respondents. 

Davies,  J. — At  common  law,  the  defendants  were  liable 
for  all  losses  of  the  property  of  their  guests  infra  kos- 
pitium.^  The  legislature  of  this  state,  in  1855,  for  rea- 
sons which  might  easily  be  suggested,  and  which  were 
satisfactory  to  them,  modified  this  strict  liability  of  the 
common  law,  which  had  been  uniformly  enforced  by  the 
courts  with  rigidity,  and  its  application  iii  many  cases 
involved  peculiar  hardship. 

The  act  of  1855  provides,  that  whenever  the  proprietor 
of  any  hotel  shall  furnish  a  safe  in  the  office  of  such  ho- 
tel,  or  other  convenient  place,  for  the  safe-keeping  of  any 
money,  jewels  or  ornaments  belonging  to  the  guests  of 
such  hotel,  and  shall  notify  the  guests  thereof,  by  posting 

>  Hewlett  V.  Swift,  33  N.  Y.  571. 
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^  a  notice,  stating  the  *fact  that  such  safe  is  pro- 

-'  vided,  in  which  such  money,  jewels  or  ornaments 
may  be  deposited,  in  the  room  occupied  by  such  guest,  in 
a  conspicuous  manner,  and  such  guest  shall  neglect  to 
deposit  such  money,  jewels,  &c.,  in  such  safe,  the  propri- 
etor of  such  hotel  sliall  not  be  liable  for  any  loss  of  such 
money,  jewels,  &c.,  sustained  by  such  guest,  by  theft  or 
otherwise. 

It  is  seen  from  an  examination  of  this  statute,  that  two 
things  are  to  be  done  by  the  proprietor  of  the  hotel,  to 
relieve  himself  from  his  C3:nm)!i-liw  liability: 

1.  Ho  is  to  provide  a  safe  in  his  office,  or  other  conve- 
nient place  in  the  hotel,  for  the  safe  keeping  of  the 
money,  &c. 

2.  He  is  to  notify  the  guests  thereof,  by  posting  \ 
notice  in  a  conspicious  place  in  the  room  or  rooms  occu- 
pied by  the  guests,  stating  the  fact  that  such  safe  was 
provided,  in  which  such  money,  &c.,  may  be  deposited. 

There  is  no  doubt,  that  in  this  hotel  the  proprietors  had 
provided  the  safe  in  their  office  for  the  safe -keeping  of 
the  money  of  their  guests ;  so  far  they  had  undeniably 
conformed  to  the  statute.  The  notice,  by  posting  in  the 
room,  required  by  the  statute,  was  not  given,  as  found  by 
the  jury ;  but  the  jury  has  found  as  a  fact  that  this  plain- 
tiff had  actual  and  full  notice  that  such  safe  was  provided 
for  that  purpose. 

The  actual  notice  given  to  the  plaintiff  was  far  more 
full  and  ample  than  the  constructive  one  provided  for  in 
the  act  of  the  legislature.  The  notice  to  be  posted  by 
the  act  was  only  to  state  the  fact  that  such  safe  was  pro- 
vided, in  which  such  money,  &c.,  might  be  deposited; 
that  was  all  the  constructive  notice  the  act  required.  It 
is  easy  to  perceive,  that  if  such  notice  was  brought  to 
the  attention  of  a  stranger,  he  might  well  fail  to  perceive 
that  there  was  anything  in  it  changing  or  modifying  the 
duties  or  liabilities  of  the  proprietor,  in  respect  to  the 

safety  of  the  property  of  his  guest.     He  would  see  from 
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this  statutory  notice,  if  he  read  it,  that  a  safe  was  pro- 
vided in  which  his  money  might  be  deposited,  but  it 
would  fail  to  inform  him  of  any  consequences  attending 
his  not  availing  himself  of  its  use.  The  notice  actually 
given  in  the  present  case  distinctly  brought  to  his 
*mind  not  only  the  fact  of  the  safe  being  provided,  r-  ^  ^^^ 
but  the  reasons  of  such  provision,  and  the  import-  ^ 
ant  fact  that  if  the  guest  did  not  avail  himself  of  this  place 
of  safety  for  his  money,  in  case  of  its  loss,  he  could  have 
no  claim  upon  the  proprietor  of  the  hotel.  The  actual 
notice,  therefore,  given  in  this  case,  was  far  more  satisfac- 
tory and  ample  than  the  constructive  one  required  by  the 
statute;  and  the  question  is,  whether  the  defendants 
were  protected  by  the  act,  giving  this  notice,  and  omit- 
ting to  post  that  prescribed  by  the  statute? 

There  can  be  no  controversy,  that  an  actual  notice  is  far 
more  certain  to  bring  knowledge  of  a  fact  to  a  party  than 
constructive  notice.  We  certainly  must  be  permitted  to 
look  at  the  object  of  the  legislature  in  passing  this  act,  and 
in  making  the  provision  as  to  notice  which  it  contains.  It 
was  certainly  to  limit  the  liability  of  hotel-keepers  and  to 
provide  means  by  which  they  might  restrict  it ;  it  was 
also  the  object  of  the  legislature  to  provide  for  the  secur- 
ity of  the  guest,  and  not  to  deprive  him  of  the  rights 
secured  to  him  by  the  common  law,  without  special  notice 
of  the  provisions  of  this  act.  It  must  have  been  seen  by 
the  framers  of  the  act,  that  it  would  have  been  a  difficult 
matter,  in  a  large  hotel,  receiving  three  or  four  hundred 
guests  daily,  to  give  personal  notice  to  each  guest  of  the 
requirements  of  this  act,  and  to  preserve  evidence  of  such 
notice.  The  legislature,  therefore,  in  addition  to  the 
knowledge  which  every  man  is  presumed  to  have  of  the 
law,  thought  proper  to  provide,  in  this  particular  case, 
that  the  putting  of  a  notice  in  a  conspicuous  place  in  the 
room  occupied  by  the  guest,  stating  the  fact  that  a  safe 
was  provided  in  which  his  money  might  be  deposited, 

should  be  prirndfade  evidence  of  notice  to  him  of  the  rxt. 
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The  mode  and  manner  of  giving  the  notice  was,  therefore, 
clearly  for  the  benefit  of  the  hotel-keeper.  It  is  easily 
seen,  that  the  chances  of  its  attracting  the  attention  of 
the  guests  were  small ;  and  even  if  it  did,  and  stated  only 
what  the  act  requires,  it  would  fail  to  inform  him  of  the 
advantage  secured  by  the  act,  and  the  consequence  which 
would  follow,  in  case  he  did  not  avail  himself  of  the  use 
of  the  safe. 

We  think,  therefore,  the  actual  notice  given  in  this  case 
^  *contained  more  full  information  than  the  statu- 

-"  tory  notice,  and  that  the  object  and  purpose  of 
the  act  have  been  more  than  complied  with.  We  do  not 
see  that  the  precise  mode  of  giving  the  notice  specified 
in  the  act,  and  in  the  precise  form  prescribed  by  it,  are 
essential  to  the  protection  of  the  defendants;  we  must 
look  at  the  substance  of  things,  and  not  be  led  away  by 
forms.  Under  our  recording  acts,  the  recording  of  a 
deed  or  mortgage  is  notice  to  all  subsequent  purchasers 
or  incumbrancers,  but  no  principle  is  more  familiar,  than 
that  actual  notice  of  a  deed  or  mortgage  unrecorded,  is 
quite  as  effective  and  far  more  satisfactory  than  record 
notice;  one  is  constructive,  the  other  actual.  Previous 
to  1844,  in  proceedings  to  foreclose  mortgages  by  adver- 
tisement, the  notice  of  sale  was  required  to  be  given,  by 
publication  in  a  newspaper  printed  in  the  county,  and  by 
affixing  a  copy  of  such  notice  on  the  outer  door  of  the 
court-house  of  the  county  in  which  the  Innds  to  be  sold 
wore  located.  In  Stanton  v.  Kline  (11  N.  Y.  198),  Gard- 
IXER,  C.  J.,  in  delivering  the  opinion  of  this  court,  sa5'8 — 
"  The  publication  in  the  newspaper  and  the  posting  on 
tlic  court-house  door  were  the  equivalents  to  a  personal 
service;  if  so,  it  certainly  follows,  thatif  personal  service, 
on  any  person  affected  by  the  proceedinir,  had  been  made 
of  the  notice,  it  would  have  dispensed  with  proof  of  the 
statutorv  notice."  We  think,  that  the  actual  notice 
given  in  the  present  case,  afforded  all   tlie  protection  to 

the  defendants  which  they  would  have  h:id,  if  the  etatu- 
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tory  notice  had  been  posted,  as  required  by  the  act  of 
1855.* 

But  we  think  there  is  another  ground,  equally  satisfac- 
tory, upon  which  the  judgment  of  tlie  court  below  can  be 
sustained.  The  jury  have  found,  as  a  fact  in  this  case, 
that  the  plaintiff  was  himself  guilty  of  negligence,  under 
the  circumstances,  in  not  availing  himself  of  the  notice 
given  to  him,  to  deposit  his  valuables  in  the  safe  pro- 
vided by  the  defendants. 

The  judge  charged  the  jury,  "  that  if  the  information 
communicated  to  the  plaintiff,  was  communicated  by  the 
authority  of  the  defendants,  and  was  so  communicated,  as 
that  it  was  understood  by  the  plaintiff,  so  that  he  had  full 
notice  that  there  was  a  safe  in  the  office  appropriated  to 

the  safe  custody  of  valuables,  *it  was  nefflifirencc,  „ 

*  116  1 
considering  the  amount  of  money  he  had,  not  to  -* 

have  intrusted  it  to  the  safe." 

The  jury,  in  finding  that  the  plaintiff  was  guilty  of 
negligence,  must  have  found  all  the  facts  which  the  judge 
had  told  them  were  necessary  to  be  proved  to  justify 
such  a  finding;  and  having  ascertained  the  facts,  they 
drew  from  them  the  exact  conclusion  which  the  judge 
had  instructed  them  to  draw.  It  follows,  if  it  be  the 
l:iw,  that  the  loss  of  the  plaintiff,  having  been  caused  by 
his  own  negligence,  is  a  bar  to  his  recovery,  that,  in  the 
present  case,  such  negligence  having  been  established  as 
a  fact,  he  cannot  recover. 

It  is  said  in  Calyea  case  (8  Co.  33),  that  if  the  inn- 
keeper reciuire  his  guest  that  he  will  put  his  goods  in 
such  a  chamber,  under  lock  and  key,  and  then  he  will 
warrant  them,  otherwise  not,  and  the  guest  lets  them  lie 
in  an  outer  court,  where  they  are  taken  away,  the  inn- 
keeper shall  not  be  charged,  for  the  fault  is  in  the  guest. 
In  Bichmond  v.  Smith  (8  Bam.  &  Cress.  10.)     Lord  Tek- 


*  A  majority  of  the  court  concurred  on  this  point,  but  three  of  the 
judges  did  not  agree  that  a  verbal  notice  was  sufficient. 
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TERDEN  placed  the  liability  of  the  innkeeper  upon  the 
common-law  rule,  that  where  a  traveller  brings  goods  to 
an  inn,  the  landlord  is  responsible  for  them ;  and  he  says, 
"if  it  had  been  intended  by  the  defendant  not  to  be 
responsible,  unless  his  guests  chose  to  have  their  goods 
placed  in  their  bedrooms,  or  some  other  place  selected  by 
him,  he  should  have  said  so."  The  Chief  Justice  deems 
the  situation  of  the  landlord  precisely  analogous  to  that 
of  a  carrier.  Bayley,  J.,  said,  that  "  an  innkeeper's  lia- 
bility very  closely  resembles  that  of  a  carrier;  he  is 
primd/acie  liable  for  any  loss  not  occasioned  by  the  act 
of  God,  or  the  king  s  enemies,  although  he  may  be  exon- 
erated, when  the  guest  chooses  to  have  the  goods  under 
his  own  care."  These  cases  are  cited  with  approbation 
by  Nelson,  C.  J.,  in  Piper  v.  Manny  (21  Wend.  284). 
Applying  these  principles  to  the  facts  of  the  present 
case,  where  it  is  apparent  that  the  defendants  wished  to 
have  the  plaintifTs  money  put  in  a  place  of  safety,  which 
he  refused  to  permit,  but  chose  to  have  it  under  his  own 
care,  the  defendants  are  exonerated,  and  the  plaintiff 
must  suflFor  the  consequences  of  his  own  folly.' 
^  *The  ground  of  the   defendants'  liability  has 

-■  always  been  likened  to  that  of  a  common  carrier. 
The  rules  of  law  applicable  to  such  a  condition  of  parties 
have  always  been  maintained  with  firmness  by  the  courts, 
and  certainly  by  those  of  this  state.  {Dorr  v.  New  Jersey 
Steam  Navigation  Company^  11  N.  Y.  485.)  Yet,  it  is 
also  the  well-settled  law  of  this  state,  that  if  the  plain- 
tififs  negligence  has  caused  or  contributed  to  the  loss  or 
injury,  an  action  against  the  carrier  cannot  be  maintained. 
{Tonawanda  Railroad  Company  v.  Mnnger,  5  Denio  255; 
s.  c.  4  N.  Y.  349;  Shepherd  v.  Hees,  12  Johns.  434;  Bnah 
V.  Brainard,  1  Cowen  78;  BrotvneU  v.  Flagler,  5  Hill  282; 
Cook  V.  Champlain  Transportation  Company ,  1  Denio  99; 

«  In  Qaasen  v.  Leopold,  2  Sweeny  711,  Jones,  J.  says,  this  is  the  point 
ruled  in  Purvis  v.  Coleman. 
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Hating  v.  New  York  and  Erie  BaUroad  Company^   13 
Barb.  9.) 

It  being  an  established  fact  in  this  case,  that  the  plain- 
tiff was  guilty  of  negligence  in  not  availing  himself  of 
the  place  pf  safety  provided  by  the  defendants  for  the 
safe-keeping  of  his  money,  it  follows,  that  he  cannot 
maintain  this  action.  The  judgment  of  the  superior 
court  should  therefore  be  affirmed. 

Judgment  affirmed. 


Hammond  v.  Zehneb. 
Presumption  of  Grant. 

The  continued  use,  for  more  than  twenty  years,  of  an  easement  injuri- 
ous to  the  property  of  another,  unexplained,  authorizes  the  presump- 
tion of  a  grant ;  the  burden  of  showing  that  it  was  by  Ucense  or  per> 
mission,  is  upon  the  other  party. 

Hammond  d.  Zehner,  28  Barb.  478,  affirmed. 

Appeal  from  the  final  judgment  of  the  Supreme  Court, 
at  general  term,  in  the  seventh  district,  entered  upon  a 
verdict  in  favor  of  the  defendant.    (Reported  below,  23  ' 
Barb.  473.) 

This  was  an  action  to  recover  damages  for  overflowing 
the  plaintiff's  lands,  by  means  of  a  dam  erected  by  the 
defendant  across  the  Canaserega  creek,  in  the  towns  of 
Sparta  and  West  Sparta,  Livingston  county. 

On  the  trial  before  Welles,  J.,  the  plaintiff  proved  his 
title  to  and  possession  of  the  locus  in  quo,  and  the  set- 
ting back  of  the  water  upon  the  same,  by  means  of  the 
defendant's  mill-dam.  The  defendant  showed  that  he 
and  those  under  whom  he  claimed  had  kept  up  and 
maintained    the  said  mill-dam,   at  its   then  height,  for 

about  twenty-five  years  prior  to  the  commencement  of 
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the  preBent  action ;  *and  the  learned  judge  charged 
■*  the  jury,  that  if  the  defendant  and  his  partner 
had  used  and  .occupied  the  premises,  as  they  then  were, 
for  twenty  years  before  the  commencement  of  this  suit, 
they  might  presume  a  grant  from  some  person  (authorized 
to  make  it;  and  should  find  a  verdict  for  the  defendant. 
The  plaintiff's  counsel  excepted  to  this  instruction ;  and 
a  verdict  for  the  defendant  having  been  sustained  at 
general  term,  and  judgment  entered  thereon,  this  appeal 
was  taken,^ 

Beyndldsj  for  the  appellant. 
Peckj  for  the  respondent. 

Clerke,  J.  The  question  is  fairly  presented,  whether 
fhe  uninterrupted  use  of  the  dam  for  twenty  years  was  a 
sufficient  defence,  without  any  other  manifestation  of  an 
adverse  possession  than  the  effect  which  it  produced 
during  that  time  on  the  plaintiff's  land.  In  other  words, 
will  this  uninterrupted  use  be  presumptive  proof  of  an 
adverse  possession? 

Undoubtedly,  the  object  of  the  law  in  requiring  Jhat 
posi?ession  or  user  should  be  adverse,  is,  that  the  person 
*  1  o  1  ^^^^"^^  *whom  the  claim  is  made  or  the  right  is 
^  ^  exercised,  should  be  made  aware  of  the  fact,  so  as 
to  give  him  an  opportunity  of  legally  resisting,  before  the 
time  for  doing  so,  limited  by  the  statute,  expires.  Gen- 
erally, mere  possession  or  use  would  not  be  sufficient  to 
arrest  his  attention,  or  to  put  him  on  inquiry ;  to  effect 
this,  it  is  necessary,  in  many  cases,  that  the  person  in  pos- 
session, or  exercising  the  use,  should  give  some  additional 
indication  that  it  was  hostile  to  another's  claim.  It  is  a 
well-established  rule,  therefore,  that  the  doctrine  of  ad- 
verso  possession  is  to  be  taken  strictly,  and  not  to  be 
made  put  by  inference,  but  by  clear  and  positive  proof; 

»  See  Wakeman  v.  Cumm,  7  W.  N.  C,  100. 
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every  presumption,  it  is  said,  is  in  favor  of  possession,  in 
subordination  to  the  title  of  the  true  owner.  The  posses- 
sion must  be  under  claim  and  color  of  title,  and  exclusive 
of  any  other  right.  {Jackson  v.  Sharp,  9  Johns.  167,  and 
cases  cited  in  note  a.)     • 

But,  on  the  other  hand,  it  may  be  well  asked,  what 
manifestation  of  claim  could  the  defendant  employ,  other 
than  the  very  act  of  which  the  plaintiff  complains — the 
overflowing  of  a  portion  of  his  land,  so  as  to  render  it 
useless  for  cultivation  or  any  other  agricultural  use.  Or, 
if  there  were  any  other  method  in  which  his  adverse 
claim  could  be  indicated,  other  than  the  express  verbal 
assertion  of  it,  could  any  be  more  effectual  for  the  pur- 
pose of  inducing  the  plaintiff  to  assert  his  rights,  than 
the  continual  overflow  of  his  lands  for  three  and  twenty 
years  ?  It  was,  in  its  very  nature,  hostile  to  the  rights 
of  the  plaintiff;  it  was  an  open  and  constant  injury  to  him. 
The  user  was  plainly  wrongful — an  invasion  of  his  rights 
for  which  ho  was  entitled,  at  any  time  within  the  twenty 
years,  to  recover  damages*  An  action  for  this  purpose 
would  be  a  stiffioient  vindication  of  the  plaintiff's  title, 
even  if  he  recovered  only  nominal  damages,  and  would 
remove  every  pretext  for  presuming  a  grant.*  In  Parker 
v.  Foote  (19  Wend.  369),  which  was  an  action  for  stopping 
lights  in  a  dwelling-house,  it  was  held,  and  clearly  upon 
authority,  if  the  user  is  wrongful — if  it  is  a  usurpation  to 
any  extent  upon  the  rights  of  another,  it  is  of  itself  ad- 
verse, and  if  acquiesced  in  for  twenty  years,  a  reasonable 
foundation  is  laid  for  presuming  a  grant.  This  was 
*the  substance  of  the  judge's  charge  in  the  pres-  .  ^^^i 
ent  case;  and,  as  the  plaintiff  adduced  no  proof 
to  show  that  the  use  was  by  his  leave  and  favor,  it  was 
not  necessary  that  it  should  be  left  to  the  jury  to  find  an 
express  and  positive  adverse  use.    The  judgment  should 

be  affirmed. 

Judgment  affirmed. 

<  Followed  in  Neale  f>.  Beelej,  47  Barb.  814 
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Griffin  et  cd.  v.  Marq^jardt  et  al. 
Asstgnment  for  the  Ben^t  of  Creditors. 

An  assignment  for  the  benefit  of  creditors  which  directs  the  tmstee 
forthwith  to  take  possession  of  the  property,  and  sell  the  same,  with- 
out delay,  for  the  best  price  that  can  be  procured,  is  valid. 

A  direction  to  pay  accommodation  indorsers  the  sums  for  which  they 
are  respoctively  liable,  does  not  invalidate  the  assignment ;  in  such 
case,  the  holders  are,  in  fact,  the  cestuU  que  trtut. 

The  court  of  appeals  cannot  reverse,  upon  a  consideration  of  the  evi- 
dence, on  which  the  question  of  bona  fides  was  determined  in  the  court 
below. 

Appeal  from  tho  Supreme  Court  at  general  term,  in 
the  second  district.  (Reported  on  a  former  appeal,  17 
N.  Y.  28.) 

This  was  an  action  by  a  judgment- Creditor  of  Mar- 
quardt, to  set  aside,  as  fraudulent  and  void,  an  assign- 
ment for  the  benefit  of  creditors,  executed  by  Marquardt 
to  Judson,  the  other  defendant.  The  case  was  tried  be- 
fore the  court,  without  a  jury;  and  the  complaint  was 
dismissed — the  judge  holding  that  there  was  no  fraud  in 
fact  in  the  assignment  sought  to  be  impeached.  The 
judgment  having  been  affirmed  at  general  term,  tho 
*  1 92  1  plaintiffs  took  this  appeal.  *The  facts  are  suffi- 
ciently stated  in  the  opinion  of  the  court. 

Parker,  for  the  appellants. 

Blunt,  for  the  respondent. 

Wright,  J. — The  plaintiffs'  complaint  was  dismissed  at 

the  special  term ;  the  judge  holding  that  the  assignment 

of  Marquardt  was  not  fraudulent.     Upon  the  whole  evi- 
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dence,  he  found  the  assignment  to  have  been  made  ih 
good  faith,  and  without  any  fraudulent  intent,  and  as 
these  were  questions  of  fact  purely,  his  finding  is  not  open 
to  review  here;  the  question  of  fraud  in  fact  was  dis- 
posed of  at  the  special  and  general  terms,  where  alone  it 
could  be  examined  and  reviewed.  The  plaintiffs'  counsel 
points  us  to  a  part  of  the  testimony  of  the  assignor, 
which  it  is  claimed  conclusively  establishes  a  fact  fatal  to 
the  assignment,  and  as  matter  of  law,  entitled  the  plain- 
tiffs to  judgment.  In  the  course  of  the  examination  of 
the  assignor,  as  a  witness,  the  question  was  put  to  him : 
"  Why  did  did  you  make  an  assignment  V^  He  answered, 
"  I  made  the  assignment  for  the  purpose  of  gaining  time 
to  pay  my  creditors.  *  *  *  I  wanted  to  protect  my 
indorsers;  I  made  the  assignment  to  pay  my  debts.'' 
This  testimony  is  singled  out  as  establishing  a  fact  that, 
it  is  alleged,  neither  was  or  could  be  controverted,  viz., 
that  the  assignment  was  made  with  the  fraudulent  intent 
to  hinder  and  delay  the  assignor's  creditors  in  the  collec- 
tion of  their  debt«.  There  is  no  force  in  the  suggestion ; 
had  Marquardt  testified,  unqualifiedly,  that  his  sole  pur- 
pose in  making  the  assignment  was  to  gain  time  to  pay 
his  creditors,  it  would  not  have  been  testimony  so  con- 
clusive in  its  nature  as  to  have  constrained  the  judge 
who  tried  the  cause,  regardless  of  all  the  other  evidence 
in  the  case,  to  find  against  the  bona  fdes  of  the  assign- 
ment. The  short  answer  is,  that  what  we  are  pointed  to 
was  mere  evidence,  addressed  to  the  judge,  establishing 
no  fact  conclusively,  but  to  be  weighed  and  considered 
with  the  other  evidence  in  the  case,  in  passing  upon 
*and  determining  the  question  of  an  actual  fraud-  r  *  i  oq 
nlent  intent.  That  it  was  the  testimony  of  the 
assignor,  gave  no  conclusive  character  to  it,  in  the  estab- 
lishment of  a  fact. 

The  only  question  open  for  discussion  in  this  court  is, 
whether  there  is  anything  in  the  deed  of  assignment 

itself  which,  in  judgment  of  1  iw,  renders  it  invalid  as 
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against  creditors.  The  property  Ib  conveyed  to  the 
assignee,  in  trust  to  pay  deb^s,  and  he  is  directed  to 
^^ forthwith  take  possession  of  the  said  premiseSy  and  sell  the 
sdrnCj  ivithout  delay,  for  the  best  price  thai  can  be  procured*^ 
If  this  direction  operated  to  vest  any  discretionary  power 
in  the  assignee,  not  legally  incident  to  his  trust,  nor  to 
be,  on  the  application  of  creditors,  at  all  times  controlled 
by  the  courts,  it  would  be  our  duty  to  pronounce  the 
assignment  fraudulent.  But  it  does  not ;  the  duty  imposed 
by  law  on  an  assignee,  is  to  proceed,  without  unreason- 
able delay,  in  the  execution  of  the  trust  confided  to  him ; 
and  if  he  errs  in  this  respect,  in  the  exercise  of  the  legal 
discretion  incident  to  his  trust,  the  courts  may  correct 
the  error.  All  that  the  direction,  fairly  interpreted, 
means,  is,  that  the  assignee  should  proceed  to  sell  and 
convert  the  assigned  property  into  money,  without  un- 
necessary or  unreasonable  delay ;  and  it  cannot  be  con- 
strued into  an  attempt  on  the  part  of  the  assignor,  to 
exempt  the  assignee  from  his  proper  legal  responsibility 
to  those  for  whom  he  was  to  act.* 

Nor  are  the  trusts  to  pay  the  indorsers  or  sureties  of 
the  assignor,  the  sums  for  which  they  were  severally 
liable,  invalid.  It  appears  from  the  assignment  itself, 
that  some  of  the  indorsed  notes  were  not  due  at  the  time 
the  assignment  was  made,  and  were  held  and  owned 
by  corporations  or  persons  other  than  those  to  whom 
the  money  was  directed  to  be  paid.  But  these  were 
trusts  to  pay  the  debts  or  obligations  of  the  assignor,  for 
which  the  indorsers  or  sureties  were  severally  liable,  and 
there  can  be  no  doubt,  that  the  holders  and  owners  of 
the  claims  designed  to  be  protected,  might  compel  an 
appropriation  of  the  assigned  property  to  their  payment. 
This  being  so,  the  provision  has  the  same  effect  as  if 


*  See  to  the  same  effect,  Jessnp  v.  Hulse,  infra  168.  A  proviMon  which  is 
merely  in  affirmance  of  the  legal  obligations  of  the  assignee,  will  not  af- 
fect an  assignment.     Grant  v.  Chapman,  38  N.  Y.  297. 
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the  holders  were  named  the  oestuis  que  trust  in  the  in- 
strament. 

*There  seems  to  be  nothing  in  the  provisions  r  » 1 04 
or  trusts  contained  in  the  deed  of  assignment  to 
characterize  it  as  frandulent,  and  the  court  below  has 
found  that  there  was  no  fraud  in  the  fact.     The  judg- 
ment of  the  supreme  court  should  be  affirmed. 

Judgment  affirmed. 


s 


^• 


De  Graff  v.  American  Linen  Thread  Company. 
Ultra   vires. — Conditional  Sale. 

A  single  and  isolated  act  of  selling,  outside  tlie  proper  business  of  a 
mamafscturing  corporation,  is  not  illegal ;  it  will  be  presumed  to  have 
been  done,  in  tUe  exercises  of  its  Ic^timate  corporate  powers,  in  the 
absence  of  any  evidence  to  the  contrary. 

Such  a  sale  may  be  made  upon  condition,  and  the  condition  will  be  bind- 
ing upon  the  successors  of  the  trustees  by  whom  the  sale  was  fliade. 

Even  if  ultra  tire^,  the  corporation,  having  received  the  full  considera- 
tion, and  the  otlier  party  baring  f ulfiUed  his  entire  contract,  cannot  be 
permitted  to  set  up  such  excess  of  authority  to  excuse  itself  from  that 
part  of  the  contract  which  imposed  an  obligation  upon  it.    Bacon,  J. 

Appeal  from  an  order  of  the  Supreme  Court,  at  general 
term,  in  the  fourth  district,  granting  a  new  trial.  (Re- 
ported on  a  former  trial,  in  24  Barb.  375.  The  general 
term  in  the  4th  district  subsequently  decided  the  other 
way.) 

The  defendants,  a  manufacturing  corporation,  organ- 
ized under  the  act  of  1848,  for  the  purpose  of  manufac- 
turing linen  goods,  Ac,  having  a  store  of  goods  which 
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they  have  been  engaged  in  retailing  to  customers,  and 
particularly  to  their  employees,  on  the  28th  January 
1853,  agreed  to  sell  the  same  to  the  plaintiff  for  the  sum 
of  $3445 ;  of  which  $1000  was  to  bo  paid  in  cash,  and 
the  balance  in  six,  nine  and  twelve  months,  with  interest. 
Negotiable  notes  were  to  be  given  for  the  deferred  pay- 

*  12^  1  nients,  secured  by  mortgage.  *It  was  also  agreed, 

that  if  the  trustees  of  the  company,  then  in  office, 
should,  within  one  year  from  the  first  of  March  ensuing, 
cease  to  have  the  management  of  its  affairs,  and  by  reason 
thereof,  the  general  trade  of  the  employees  of  the  corpo- 
ration should  be  diverted  from  the  store,  and  the  plain- 
tiff sustain  damage  thereby,  the  defendants  would  pay 
him  the  sum  of  $300,  or  discount  that  amount  from  any 
sum  that  he  might  then  owe  the  company. 

The  sale  was  consummated  about  the  1st  March  1853 ; 
the  plaintiff  was  put  in  possession ;  the  cash  payment  was 
made,  and  notes,  with  security,  given  for  the  balance  of 
the  consideration-money.  At  the  same  time,  an  agree- 
ment to  the  effect  above  stated,  was  signed  by  three  of 
the  five  trustees  of  the  company.  Neither  the  president 
nor  the  secretary  signed  the  agreement;  and  the  other 
two  trustees  resided  at  a  distance,  and  took  no  active  part 
in  the  affairs  of  the  corporation.  On  the  28th  April, 
three  of  the  trustees  resigned,  and  others  were  appointed 
in  their  place ;  among  whom  was  one  Fellows,  a  merchant 
occupying  a  store  adjoining  that  of  the  plaintiff;  Fellows 
became  treasurer  of  the  company;  and  subsequently 
much  of  the  trade  of  the  employees  of  the  corporation 
(in  number  about  one  hundred)  went  to  his  store,  to  the 
exclusion  of  that  of  the  plaintiff.  The  plaintiff  then 
brought  this  action  to  recover  the  sum  of  $300  stated  in 

*  1 0A  1  ^^®  agreement.     *The  plaintiff,  on  the  first  trial, 

^  was  nonsuited;  but  the  court,  at  general  term, 
granted  a  new  trial  (24  Barb.  375.)  The  case  was  subse- 
quently tried  in  the  fourth  district,  when  the  plaintiff 

had  a  verdict ;  a  new  trial  was  granted,  at  general  term, 
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and  the  plaintiff  appealed  to  this  court,  stipulating  as 
required  by  the  statute. 

Btdlardj  for  the  appellant. 
BockeSj  for  the  respondent. 

Bacon,  J. — The  order  for  a  new  trial,  granted  by  the 
supreme  court  at  general  term  in  the  fourth  district,  pro- 
ceeds substantially  upon  two  grounds:  1.  That  the  con- 
tract entered  into  by  the  defendants  with  the  plaintiff, 
out  of  which  the  cause  of  action  arises,  is  void,  either  as 
being  ultra  vires,  or  as  contravening  public  policy:  2. 
That,  if  valid,  a  breach  was  not  shown,  inasmuch  as  it  was 
not  proved  that  a  diversion  of  trade  from  the  plaintiff, 
against  which  it  was  intended  to  furnish  an  indemnity, 
was  caused  by  the  positive  acts  of  the  company.  I  think 
the  court  erred  in  both  these  conclusions. 

If  we  concede  that  the  business  of  buying  and  selling 
merchandise  was  not  one  of  the  purpsses  for  which  this 
company  was  organized,  yet  it  will  be  rather  difficult  to 
predicate  illegality  of  a  transaction  of  this  character, 
which,  for  aught  that  appears,  was  a  single  and  isolated 
one.  Their  primary,  and  it  may  be  added,  their  legiti- 
mate, business  was  the  manufacture  of  linen  goods,  and 
by  the  act  under  which  they  were  organized,  they  could 
purchase  and  hold  and  convey  any  real  or  pefrsonal  estate 
necessary  to  enable  them  to  carry  on  their  transactions. 
The  manufacturing  of  goods  necessarily  implied  the  pow- 
er of  disposing  of  them,  when  manufactured,  and  if  so,  of 
receiving  in  payment  money,  or  property  readily  convert- 
ible into  money,  *or  provisions  or  stores  for  the  j-  ^  ^^ 
pa^'ment  of  their  employees.  How  the  goods  *- 
which  they  sold  to  the  plaintiff  came  into  the  hands  of  the 
company,  does  not  appear  in  the  Case.  They  might,  for 
aught  that  is  affirmatively  proved,  have  been  in  part,  if 
not  altogether,  their  own  manufactured  goods;  or  they 

might  have  been  received  in  payment  upon  sales  of  such 
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goods,  or  fallen  into  their  hands  as  the  only  equivalent  the 
company  could  obtain  for  debts  due  to  them.  It  may  be 
very  true,  that  the  power  to  purchase,  hold  and  convey 
personal  estate  does  not  confer  upon  this  company  an 
unlimited  discretion  as  to  the  nature  and  extent  of  such 
transactions.  But  I  am  unable  to  see  why  the  company 
may  not  lawfully  have  acquired  the  property  in  question 
in  either  of  the  modes  above  indicated.  If,  however,  they 
acquired  the  goods  in  any  such  way  as  to  make  the  trans- 
action doubtful,  as  a  question  of  power,  what  are  the  cor- 
porations to  do  with  property  thus  found  in  or  forced 
upon  their  hands?  Must  they  purge  the  illegality  by 
giving  the  goods  away,  or  destroying  them,  or  may  they 
not  sell  and  transfer  a  good  title  to  a  purchaser?  I  think, 
beyond  all  doubt,  they  may,  and  that  the  contract  can  be 
upheld  and  enforced  on  this  ground. 

But  again,  if  it  be  conceded,  that  the  defendants  had  no 
power  to  enter  the  contract  of  sale  in  this  case  and  bind 
the  company  to  perform  the  obligations  assumed,  viewed 
as  a  mere  question  of  corporate  power,  yet,  having  under- 
taken to  do  so,  and  having  received  the  full  consideration 
agreed  to  be  paid  by  the  plaintiff,  and  he  having  fulfilled 
his  entire  contract,  they  cannot  now  be  permitted  to  set 
up  that  excess  of  authority,  to  excuse  them  from  that  part 
of  the  contract  which  imposes  an  obligation  upon  them. 
It  is  very  clear,  that  if  the  plaintiff  in  this  suit  had  been 
prosecuted  upon  one  of  the  notes  given  by  him  upon  the 
purchase,  he  could  not,  having  accepted  and  retaining  the 
goods,  have  set  up  as  a  defence  want  of  power  in  the 
defendants  to  enter  into  the  contract.  The  same  rule  of 
right  and  the  same  measure  of  justice  will  be  exacted  in 
this  suit.  The  principle  has  been  repeatedly  held  as 
applicable  to  an  individual  attempting  to  screen  himself 
'  from  liability  *whon  contracting  with  a  corpora- 
^  tion,  and  in  the  case  of  a  corporation  when  seekinr^ 
to  escape  responsibility,  on  the  plea  of  ultra  vires^  for  acts 

deliberately  done  with  all  usual  and  needful  formalities ; 
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and  where  they  have  received  the  entire  benefit  they 
contracted  for,  such  a  defence  should  no  longer  be  toler- 
ated in  our  courts.  In  principle,  it  is  condemned  by  the 
decision  in  Tracy  v.  Tdlmage  (14  N.  Y.  162),  although,  I 
admit,  this  precise  question  is  not  presented  in  that  case. 
Where  the  question  is  merely  as  to  the  capacity  to  coa- 
tract,  a  party  who  has  had  the  benefit  of  the  contract, 
should  not  be  permitted,  especially,  where  there  is  no  un- 
lawful intent  charged  upon  the  other  party,  and  he  is  in 
no  sense  in  pari  delicto^  to  question  its  validity.  To  deny 
relief  to  a  plaintiff  thus  situated,  would  be  substantially 
to  secure  to  the  party  deliberately  violating  one  of  the 
laws  ef  its  existence,  and  where  no  guilty  complicity  can 
be  charged  upon  the  other  party,  the  fruits  of  an  illegal 
transaction,  and .  operate  as  a  premium  upon  repudiation 
and  fraud.* 

The  agreement  in  this  case  is,  in  its  true  scope  and  ob- 
ject, purely  a  contract  for  the  sale  of  goods.  It  is  very 
clear,  that  in  contemplation  of  the  benefits  the  plaintiff 
expected  to  derive  from  the  trade  of  the  employees  of 
the  defendants,  he  had  engaged  to  pay  a  large  price  for 
the  stock,  and  in  case  this  expectation  should  be  disap- 
pointed, by  the  contingency  expressed  in  the  contrnct, 
the  defendants  engaged,  in  substance,  to  deduct  the  $S00 
from  the  purchase  price.  The  agreement  to  pay  back 
was  only  to  provide  for  the  event  that  the  whole  pur- 
chase-money should  be  paid,  or  no  part  of  the  securities 
given  should  remain  in  the  hands  of  the  defendants,  when 
the  time  should  arrive  for  the  deduction  to  be  made.  Pre- 
cisely this  state  of  things  did  occur ;  a  majority  of  the 


*  The  diief  justice  concurred  on  this  point,  bat  the  other  judges,  who 
were  for  reyersal,  declined  to  commit  themselves  upon  the  question. 
The  opinion  of  Judge  Bacon  is,  however,  now  the  settled  law  of  the 
state.  VHiitney  Arms  Co.  «.  Barlow,  63  N.  Y.  62,  70.  And  this,  on  the 
ground  of  estoppel.  Madison  Avenue  Baptist  Church  t;.  Oliver  Street 
Baptist  C^uroh,  73  Ihid.  90.  And  see  Bissell  v.  Michigan  Southern  and 
Northern  Indiana  Railroad  Companies,  22  Ibid.  258. 
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trustees,  and  those  who  had  made  the  contract,  went  out 
of  oflSce  within  the  ensuing  year ;  the  moneys  paid  by  the 
plaintiflF,  and  the  notes  he  gave  upon  the  purchase,  were 
all  used  or  negotiated  by  the  defendants,  and  they  retain 
no  obligation  on  his  behalf.  The  trade  of  the  plaintiff, 
•us  alleged  and  proved  on  the  trial,  largely  declined.  It 
is  conceded  by  the  court  below,  in  the  opinion  granting 
a  new  trial,  that  if  the  sale  had  been  upon  condition  that 
*12Q  1  ^^^  *purcha8er  was  not  to  pay  the  last  $300,  ex- 
cept upon  the  terms  mentioned  in  the  instrument 
of  sale,  and  a  breach  had  occurred  within  its  provisions, 
the  collection  of  the  $300  could  not  be  enforced.  Or,  to 
state  the  same  proposition  in  another  form,  if  the  com- 
pany had  retained  one  of  the  plaintiff's  notes,  until  it  had 
become  due,  and  had  brought  an  action  upon  it,  the 
defendant  in  such  suit  could  unquestionably  have  set  off 
the  $300  thus  provided  for  in  the  contract.  If  so,  why 
should  the  law  refuse  him  the  same  remedy,  arising  out 
of  the  same  facts,  when  he  seeks  it  affirmatively — ^any 
other  remedy  being  denied  him  by  the  act  of  the  defend- 
ants, in  putting  his  obligations  beyond  the  reach  'of  a 
defence  ? 

Upon  the  other  proposition,  to  wit,  that  the  plaintiff 
could  only  recover,  by  showing  that  the  trade  Avas  di- 
verted by  the  acts  of  the  trustees  of  the  corporation,  I 
think  the  court  also  erred.  Such  is  not  the  reading  of 
the  contract,  nor  is  there  anything  in  or  out  of  it  that 
would  authorize  us  to  say  that  such  was  the  intent  of  the 
parties.  It  provided,  that  if  the  then  trustees  should, 
within  a  year  from  the  first  of  March  following  its  date, 
cease  to  have  the  management  of  the  affairs  of  the  com- 
pany, and  in  consequence  thereof,  the  general  trade  of 
the  hands  of  the  company  should  be  diverted  from  the 
plaintiff's  store,  and  he  should  sustain  damage  thereby, 
then  the  $300  was  to  be  paid  to  the  plaintiff,  or  deducted 
from  the  amount  he  might  be  owing  to  the  company. 

Now,  all  the  plaintiff  had  to  show  to  entitle  himself  to 
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recover,  was  (1)  a  change  in  the  administration  of  the 
affairs  of  the  company,  as  provided  in  the  contract ;  (2) 
that  by  reason  thereof,  his  general  trade  was  diverted ; 
and  (3)  that  he  had  sustained  damages  thereby.  To  these 
points  his  proof  was  directed.  It  was  not  necessary  in 
establishing  the  second  link  in  this  chain,  to  prove  that 
the  new  trustees,  by  active  personal  effort,  effected  the 
change  in  the  trade ;  it  was  enough,  if  the  proof  tended 
to  show,  to  the  satisfaction  of  the  jury,  that  this  result 
followed  as  a  sequence  upon  the  change  of  trustees,  and 
the  fact  that  those  then  in  power  ceased  to  have  the 
management,  within  the  period  prescribed  by  the  con- 
tract. And  this  view  of  the  contract  *answers  r  *  i  o a 
the  objections  made  to  tjje  statements  of  Fellows 
concerning  the  trade  at  plaintiff's  store.  It  was  compe- 
tent, upon  the  question  of  fact  as  to  the  falling  off  in 
the  plaintiff's  trade,  and  the  causes  to  which  it  was  to  be 
attributed,  and  was  of  the  same. class  and  character  of 
much  that  was  admitted  upon  the  other  side,  to  raise  the 
presumption  that  the  diversion  of  the  trade  was  owing 
to  other  causes  and  influences. 

This  also  is  an  answer  to  the  suggestion  in  the  defend- 
ants' points  (although  no  such  ground  is  taken  in  the 
opinion  of  the  court),  that  the  contract  is  against  public 
policy,  inasmuch  as  it  bound  the  company,  under  a  pen- 
alty, to  continue  the  then  trustees  in  office.  This  seems 
to  me  a  strained  and  violent  constructien  to  put  upon  a 
contract,  the  whole  purport  and  scope  of  which  was  sim- 
ply to  provide  that  the  plaintiff  should  have  a  reasonable 
indemnity,  upon  the  occurrence  of  a  state  of  facts  which 
might  easily  happen,  and  which  occurring,  might  be  cal- 
culated to,  as  it  really  did,  have  a  prejudicial  effect  upon 
his  interests,  and  diminish  the  value  of  his  purchase.  At 
all  events,  this  clause  in  the  agreement  produced  no  such 
apprehended  result,  since  the  very  trustees  who  executed 
it  went   out   of  office,  by   their   voluntary  resignation, 

within  three  months  after  its  execution. 
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The  contract  was  well  executed  on  the  part  of  the 
trustees ;  their  duty  was  to  transact  the  business  of  the 
company ;  and,  besides,  the  contract  was  treated  as  valid 
and  binding  by  the  corporation,  and  they  received  and 
applied  to  their  own  corporate  uses  the  entire  considera- 
tion obtained  from  the  plaintiff  upon  the  sale.  The  8th 
by-law,  referred  to  by  the  counsel,  merely  provides  that 
contracts  signed  by  the  president  and  secretary  shall  be 
of  binding  force,  and  excludes  no  other  mode  by  which 
a  contract  may  be  manifested  or  recognised.  If,  then, 
the  contract' is  one  that  the  defendants  could  lawfully 
make,  or  one  whose  obligations,  under  the  circumstances 
disclosed  in  this  case,  they  are  not  permitted  to  repu- 
diate, and  the  proper  construction  is  the  one  we  have 
placed  upon  it,  and  which,  on  the  trial  at  the  circuit,  was 
^(.^ni  T  maintained,  it  follows,  that  *no  error  was  commit- 
ted which  requires  this  cause  to  be  sent  back  for  a 
re-trial.  The  judgment  of  the  general  term  should  be 
reversed,  and  that  at  the  circuit  affirmed,  with  costs  of 
the  court  below  and  of  the  appeal. 

Judgment    reversed,    and     judgment    for    the 
plaintiff. 

Denio,  J.,  dissented. 
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Dunham  et  al.  v.  Whitehead  et  (A.  < 

\ 

Chattel- Mo7*tgage  by  Insolvent  Debtor. 

An  assignment  hj  an  insolvent  debtor,  of  all  his  personal  property,  made 
directly  to  a  creditor,  reserving  the  surplus,  if  any,  to  the  assignor, 
is,  in  effect,  a  chattel-morgage,  and  valid  as  against  the  other  creditors, 
in  the  absence  of  any  evidence  of  an  intent  to  hinder  or  defraud  them. 

• 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  first  district,  where  judgment  was  entered  in  favor 
of  the  defendants,  upon  a  trial  before  the  court,  without  a 

This  was  an  action,  in  the  nature  of  a  creditors'  bill, 
brought  by  Dunham  &  Duncan,  the  plaintiiBTs,  to  avoid  an 
assignment  made  by  the  firm  of  Hare  &  Pugh  to  White- 
head, one  of  the  defendants,  of  all  their  personal  property. 

Hare  &  Pugh  being  indebted  to  Whitehead  in  the  sum 
of  $4028,  for  which  he  held  their  note  and  chattel-mort- 
gage, *on  the  5th  December  1851,  executed  to  him  r  *  -iqo 
a  deed  of  assignment,  transferring  all  their  notes, 
accounts  aod  choses  in  action  of  every  description,  to  se- 
cure the  payment  of  his  debt,  reserving  the  surplus,  if 
any,  of  the  proceeds,  to  the  assignors.  Hare  &  Pugh  were 
then  in  failing  circumstances ;  but  the  judge  (Roosevelt,  J.) 
found  as  a  matter  of  fact  that  there  was  no  intent  to  delay 
hinder  or  defraud  the  plaintiff,  and  that  the  transfer 
was  not  void  in  law.  From  the  judgment  entered  in 
favor  of  the  defendants,  and  affirmed  at  general  term,  the 
plaintiffs  took  this  appeal. 

Huntf  for  the  appellants. 

MdviUe,  for  the  respondents. 
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Welles,  J. — This,  it  seems  to  me,  is  a  clear  case  for  the 
defendant.  The  assignment  from  Hare  &  Pugh  to  White- 
head, dated  5th  December  1851,  was  in  the  nature  of  a 
chattel-mortgage,  by  which  the  latter  acquired  a  lien,  to 
the  extent  of  his  demand  against  the  former,  upon  the 
property  and  choses  in  action  assigned.  It  cannot  be  dis- 
tinguished in  principle  from  Leitch  v.  Hdlister  (4  N.  Y. 
211).  It  is  claimed  by  the  plaintiffs,  that  this  case  is  un- 
like that,  inasmuch  as  the  instrument  in  this  embraces 
and  transfers  all  the  assignors'  property  and  things  in  ac- 
tion; whereas,  that  conveyed  only  a  single  thing — a 
chose  in  action ;  but  it  is  not  perceived  how  that  circum- 
stance can  affect  the  principle.  In  Leitch  v.  Hdlister,  the 
*  1^^  1  assignment  was  given  ^expressly  to  secure  the 
demands  of  several  creditors  of  the  assignor,  who 
were  his  assignees,  and  provided  for  the  return  to  the 
assignor  of  any  surplus  which  might  remain  after  the  pay- 
ment of  those  debts.  In  the  present  case,  the  assign- 
ment does  no  more ;  it  expressly  states  that  it  is  made  to 
secure  the  debt  which  Hare  &  Pugh  owed  Whitehead, 
and  provides  for  the  return  of  any  surplus  to  Hare  & 
Pugh.  In  neither  case,  did  the  assignment  create  a  trust, 
within  the  meaning  of  the  statute,  which  declares,  "  that 
all  conveyances,  transfers  or  assignments  of  goods  or 
things  in  action,  made  in  trust  for  the  use  of  the  person 
making  the  same,  shall  be  void  against  creditors  existing 
or  subsequent.  (2  R.  S.  135,  §  1.)  Whatever  idea  of 
trust  the  nature  of  the  transaction  necessarily  implied, 
such  trust  was  incidental,  and  no  part  of  the  object  of  the 
instrument. 

The  distinction,  in  such  cases,  is  between  a  conveyance 

in  trust,  in  the  strict  and  proper  sense  of  the  term,  where 

the  trustee  acquires  the  entire  title  to  the  subject-matter 

of  the  trust,  and  where  the  trust  can  only  be  enforced  or 

controlled  in  equity,  and  a  case  where  a  creditor  can  at 

once  proceed  and  sell  the  residuary  interest  or  equity  of 

redemption  of  the   assignor,   if  the   thing   assigned   be 
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property  which  may  be  sold  on  execution,  or,  if  not, 
where  he  may  reach  that  interest  by  a  bill  or  action  in 
eqnity  in  the  nature  of  a  creditor's  bill — the  same  as  if  it 
never  had  been  assigned — subject  only  to  the  lien  created 
by  the  assignment/ 

A  mortgage  upon  all  of  the  debtors'  goods  and  things 
in  action  would  be  valid,  beyond  a  doubt;  this,  in  eflFect, 
was  nothing  more.  The  question  presented  to  us  is  sim- 
ply  upon  the  validity  of  the  instrument  upon  its  face ; 
and  we  think  it  free  from  the  criticism  applied  to  it. 

There  being  nothing  in  the  case  to  impeach  the  bona 
fides  of  the  transactions  between  the  defendant,  White- 
head, and  his  debtors,  Hare  A;  Pugh,  we  think  the  judg* 
ment  of  the  supreme  court  should  be  affirmed. 

Judgment  affirmed. 

>  That  an  assignment  directly  to  the  creditors  beneficially  interested,  is 
not  an  assignment  "  in  tmst,'*  is  abundantly  settled  by  authority,  both  in 
this  and  other  states.  See  Van  Buskirk  f>.  Warren,  2  Keyes  119 ; 
MeQeUand  v.  Remsen,  8  Ibid.  454  ;  Wynkoop  v,  Shardlow,  44  Barb.  84 ; 
Chaifees  v.  Risk,  24  Penn.  St.  432 ;  Henderson's  Appeal,  81  Ibid.  502 ; 
Dubois's  Appeal,  88  Ibid.  281 ;  T'ork  County  Bank  v.  Carter,  Ibid.  446  ; 
Vidlance  v.  Miners' Life  Insurance  Co.,  42  Ibid.  441  ;  McBroom's  Appeal, 
44  Ibid.  92 ;  Claflin  v,  Maglaughlin,  65  Ibid.  492. 
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CosTiGAN  V.  Cutler. 
Trial  of  GhJlenge  to  the  Favor. — Eaxxptton. 

Where  a  challenge  to  the  favor  is  tried  before  the  judge,  no  exception 
lies  to  the  rejection,  as  immaterial,  of  evidence  in  support  of  the  chal- 
lenge. 

Appeal  from  the  general  term  of  the  Supreme  Court,  in 
the  third  district. 

This  was  an  action  for  libel.  On  the  trial,  a  juror  was 
challenged  by  the  plaintiflFto  the  favor;  and  it  was  agreed 
that  the  challenge  should  be  tried  by  the  judge.  The 
plaintiflF  offered  certain  testimony  in  support  of  his  chal- 
lenge, which  the  judge  rejected,  as  immaterial ;  and  the 
plaintiff  took  an  exception.  After  a  verdict  for  the  de- 
fendants, the  exception  was  ordered  to  be  heard,  in  the 
first  instance,  at  the  general  term,  where  the  ruling  of  the 
judge  was  sustained,  and  a  new  trial  refused.  The  plain- 
tiff, thereupon,  took  this  appeal. 

Tremairiy  for  the  appellant. 
Porter^  for  the  respondents. 

CoMSTOCK,   C.   J.  —  The  juror  being  challenged  for 
favor,  was  asked,  as  a  witness  on  the  trial  of  that  chal- 
lenge, whether  he  was  a  member  of  the  society  of  "Know 
Nothings."    The  question,  considered  by  itself,  of  course, 
amounted  to  nothing.  To  show  its  pertinency,  the  plaintiff 
offered  to  prove  the  other  facts  mentioned  in  the  bill  of  ex- 
ceptions,  to  wit,  that  the  *plaintiff  was  a  Catholic 
^  and  an  Irishman ;  that  the  defendants  were  mem- 
bers of  the  same  society  of"  Know  Nothings  "  with  the  jur- 
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or ;  and  that  the  rules  of  that  society  inculcated  hostility 
to  all  Irish  Catholics.*  It  had  been  agreed,  that  the  chal- 
lenge should  be  tried  by  the  judge,  without  other  triors. 
If  triors  had  been  appointed  in  the  usual  way,  their  de- 
cision in  favor  of  the  juror's  impartiality,  if  the  evidence 
offered  had  been  submitted  to  them,  would  have  been 
final ;  this  is  admitted.  If  the  judge  himself,  after  re- 
ceiving the  same  evidence,  had  passed  upon  it,  in  the 
same  manner,  his  decision  also  would  have  been  final. 
Tfeis  is,  in  substance,  precisely  what  was  done ;  the  judge 
assumed  the  facts  to  be  as  they  were  offered  in  evidence ; 
he  held  they  were  immaterial,  and  rejected  the  offer ;  thus 
determining  that  those  facts  did  not  make  out  a  case  of 
favor  which  disqualified  the  juror.  It  manifestly  was  of 
no  importance  to  the  plaintiff,  whether  this  determination 
should  be  made,  after  receiving  the  testimony,  or,  at  the 
threshold,  when  it  was  offered.  The  insufficiency  of  the 
testimony  to  disqualify  the  juror,  was  the  point  adjudged. 
The  plaintiff  has  no  right  to  complain,  that  the  judge  re- 
fused to  consume  the  time  of  his  court,  in  hearing  the 
procrf  of  facts,  which,  as  soon  as  proved,  he  would  decide 
were  of  no  avail. 

It  is  quite  manifest,  from  what  took  place  at  the  trial, 
that  the  facts  stated,  offered  in  connection  with  the  par- 
ticular question  objected  to,  constituted  the  plaintiff's 
whole  case  upon  the  trial  of  the  challenge.  There  is  no 
room,  therefore,  for  the  argument,  which  has  been  pressed, 
that  those  facts  were  pertinent,  and  should  have  been  re- 
ceived in  connection  with  others  that  were  not  mentioned 
in  the  offer.  The  plaintiff  asked  a  question,  and  on  ob- 
jection being  made,  he  stated  all  the  connected  facts 
which  he  proposed  to  prove ;  the  truth  of  the  whole  of 
them  was  assumed,  and  on  that  assumption,  a  decision 
was,  in  substance,  made,  that  the  juror  was  impartial.     If 

'  See  People  v.  Cliristie,  2  Park.  579,  more  fuUj  reported  in  2  Abb. 
Pr.  25  J ;  also  People  v,  Ilorton,  13  Wend.  9. 
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• 

this  be  the  correct  version  of  the  case,  and  we  think  it  is, 
then  it  is  conceded,  that  the  determination  cannot  be  re- 
viewed. It  becomes  unnecessary,  therefore,  to  consider 
whether  the  evidence  oflFered  had  a  tendency  to  make  out 
^  a  case  of  partiality  *in  the  juror,  so  that  the  judge: 

^  would  have  been  bound  to  receive  and  submit  it 
to  the  triors,  if  a  jury  of  triors  had  been  sworn. 

Judgment  affirmed.* 
Clebee,  J.,  dissented. 

*  This  case  is  not  now  law;  the  act  of  1873,  c.  427,  provides  that  either 
party  may  except  to  the  decision  of  the  court  upon  a  challenge  of  a  ju- 
ror, and  that  upon  a  writ  of  error  or  certiorm,  the  court  may  review 
such  decision,  the  same  as  other  questions  arising  upon  the.  trial.  Un- 
der this  statute,  the  appellate  court  must  pass  upon  the  facts  de  novo, 
from  the  evidence  adduced  before  the  court  below.  Greenfield  «.  Pec4>le» 
74  N.  Y.  277;  a.  c.  13  Huii24a, 
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Bangs  v.  Skidmore. 
MtUual  Insurance  Companies. 

Where  the  charter  of  a  mutual  insurance  compony^  provided,  that  persons 
who  should  insure  with  the  corporation  should  thereby  become  mem- 
bers thereof,  during  the  period  they  should  remain  so  insured,  and  no 
longer,  it  was  held,  that  a  person  insured  in  such  company  continued 
liable  to  assessment  upon  his  premium  note,  for  losses  incurred  during 
the  term  specified  in  his  policy,  though  the  premises  Insured  were  de- 
stroyed by  fire,  long  previously  to  its  expiration. 

Bangs  0.  Skidmore,  24  Barb.  29,  affirmed. 

Appeal  from  the  general  term  of  the  Supreme  Court,  in 
the  seventh  district,  in  which  judgment  was  entered  for 
the  plaintiff,  in  a  case  tried  before  the  court,  without  a 
jury.     (Repprted  below,  24  Barb.  29.) 

This  action  was  brought  by  the  plaintiff,  as  receiver  of 
the  Genesee  Mutual  Insurance  Company,  to  recover  the 
amount  of  a  premium  note  given  by  the  defendant. 

On  the  20th  November  1847,  the  defendant  procured 
his  steam  saw-mill  to  be  insured  by  the  Genesee  Mutual 
Insurance  Company,  in  the  sum  of  $1500,  during  the  term 
of  five  years ;  and  gave  his  premium  note  to  the  company 
for  $420.  On  the  1st  of  May  1848,  the  premises  insured 
were  destroyed  by  fire,  and  the  company,  on  the  Ist  of 
August  1848,  paid  the  whole  amount  of  the  policy,  de- 
ducting the  defendant's  proportion  of  all  losses  and  inci- 
dental expenses  which  had  then  accrued.  *The  j-  ^  ^^^ 
plaintiff  was  appointed  receiver  of  the  company,  *- 
on  the  7th  October  1851;  and  on  the  16th  June  1852, 
nnder  the  direction  of  the  supreme  court,  made  an  assess- 
ment upon  the  premium  notes  held  by  him  as  receiver. 
The   defendant  was  assessed  upon  his  note,  the  sum  of 

$139.78,  for  his  proportion  of  the  losses  and   expenses 
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which  accrued  after  the  1st  August  1848 ;  and  to  recover 
this  amount,  the  present  action  was  brought. 

On  the  trial,  the  defendant  contended  that  his  liability 
upon  his  premium  note  ceased  with  the  destruction  of  his 
premises,  and  the  payment  of  the  loss.  But  the  learned 
judge  decided  otherwise,  and  directed  a  judgment  in  favor 
of  the  plaintiflf  for  the  balance  of  the  premium  note,  which 
having  been  affirmed  at  general  term,  the  defendant  ap- 
pealed to  this  court. 

Sdden,  for  the  appellant. 
Hatch,  for  the  respondent. 

Welles,  J.— By  §  3  of  the  act  of  1836  (c.  241),  incor- 
porating the  Genesee  Mutual  Insurance  Company,  it  was 
declared,  that  the  corporation  thereby  created  should 
possess  all  the  powers  and  privileges,  and  be  subject  to 
all  the  restrictions  and  limitations  which  were  granted 
to  and  imposed  upon  "The  JeflFerson  County  Mutual  In- 
surance Company,"  by  the  act  incorporating  that  com- 
pany, passed  8th  March  1836.  (c.  41.)  By  the  2d  section 
of  the  last-mentioned  act,  all  persons  who  should  there- 
after insure  with  the  corporation  should  thereby  become 
members  thereof,  during  the  period  they  should  remain 
80  insured,  and  no  longer. 

The  8th  section  of  the  same  act  provides  that  every 
member  of  the  company  shall  be  bound  to  pay  for  losses, 
&c.,  in  proportion  to  the  deposit  note.     The  section  then 
declares  that  the  buildings  insured,  and  the  right,  title 
and  interest  of  the  assured  *to  the  land  on  which 
^  they  stand,  shall  be  pledged  to   the   company; 
which  shall  have  a  lien  thereon,  in  the  nature  of  a  mort- 
gage, to  the  amount  of  the  deposit  note,  which  shall  con- 
tinue during  his  policy ;  such  lien  to  take  effect  whenever 
the  company  shall  file,  and  shall  have  entered,  &c.,   a 
memorandum  of  the  name  of  the  individual  insured,  a  de- 
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scription  of  the  property,  the  amonnt  of  the  deposit  note, 
and  the  term  for  which  the  policy  shall  continue. 

The  position  taken  by  the  appellant,  is,  that  npon  the 
destruction  of  the  insured  property,  and  the  payment  by 
the  company  of  the  insurance,  he  no  longer  remained  a 
member  of  the  company,  nor  liable  to  contribute  to  any 
losses,  &c.,  that  might  thereafter  occur,  although  the  time 
for  which  the  policy  issued  had  not  expired.  The  sub- 
stance of  the  argument  is,  that  when  the  property  was 
destroyed,  the  risk  was  at  an  end,  and  with  it  the'  relation 
of  insurers  and  assured  between  the  parties;  and  that 
upon  the  termination  of  such  relation,  the  defendant,  by 
force  of  the  2d  section  of  the  act,  ceased  to  be  a  member 
of  the  corporation;  and  as  by  the  8th  section,  non^  but 
members  of  corporations  are  liable  to  pay  for  losses,  the 
appellant  is  not  liable  for  losses  arising  after  he  so  ceased 
to  be  a  member  of  the  company. 

Upon  a  careful  examination  and  consideration,  however, 
of  the  foregoing,  with  other  sections  of  the  act,  I  am  sat- 
isfied that  such  was  not  the  intention  of  the  legislature. 

In  the  first  place,  it  should  be  remembered,  that  by  the 
express  terms  of  this  contract  of  insurance,  the  liability 
of  the  party  was  continuous,  running  through  five  years; 
that  of  the  plaintiffs  was  onerous  upon  them,  in  propor- 
tion to  the  time  during  which  the  policj',  by  its  terms, 
was  to  continue.  Upon  the  general  principles  of  insur- 
ance, they  could  afford  to  take  the  risk  for  one  year  only, 
at  just  one-fifth  of  the  premium  that  they  could  afford  to 
take  it  for  five  years,  and  in  the  same  proportion  for  a 
l.):i^er  or  shorter  period.  There  may  be  considerations 
which  would  justify  taking  risks  for  long  periods,  at  pre- 
miums less  in  proportion  than  for  short  periods ;  such, 
for  example,  as  getting  a  larger  amount  of  capital  pledged 
in  deposit  *note8,  securing  the  patronage  of  the  p  ^  jog 
assured  for  a  longer  period,  saving  the  expense 
of  new  policies,  &o, ;  but  none  which  affect  the  principle 

stated.    The  actual  risk,  as  a  general  rule,  is  increased 
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upon  a  given  piece  of  property,  exactly  in  proportion  to 
the  time  it  is  to  continue ;  in  this  respect  there  is  no  dif- 
terence  between  mutual  insurance  and  stock  companies.. 
It  would,  therefore,  be  manifestfy  unequal  and  inequi- 
table, to  release  the  defendant  fropi  his  engagement, 
before  the  expiration  gf  the  time  for  which,  by  the  terms 
of  his  undertaking,  it  was  to  coiptinue,  because  the  con- 
tingency has  happened  which  was  to  render  abscdute  tjhe 
plaintifiF  's  liability  to  the  utmost  extent  which  the  con- 
tract contemplated.  It  would  be,  in  .effect,  to  release  the 
defendant  from  a  portion  of  ^lis  .obligation,  when  the 
whole  of  it  was  the  consideration  of  the  plaintiffs'  engage- 
ment, because  the  latter  have  performed  to  the  last  ex- 
tremity the  whole  obligation  to  which,  by  the  terms  in 
their  contract,  they  could,  in  any  event,  be  subjected. 

The  injustice  of  such  construction  is  illustrated,  by 
supposing  a  company  to  consist  of  onrf  hundred  members, 
each  of  whom  has  an  insurance  of  $1000  for  five  years, 
all  taken  at  the  same  time,  and  each  having  given  a  de- 
posit note  for  $1000 ;  a  total  loss  happens  to  one  of  the 
members,  at  the  end  of  one  week  from  the  commence- 
ment of  the  five  years;  the  .members  pay  this  loss  by  ?t 
contribution  of  $10  each;  immediately  afterwards, another 
member  sustains  a  total  loss,  which,  according  to  the 
defendant's  argument,  piust  be  paid  by  the  remaining 
ninety-nine  members.  Suppose  like  losses  continue  to 
occur,  at  short  intervals,  until  they  amount  in  the  aggre- 
gate to  a  sum  sufficient  to  exhaust  the  whole  amount  of 
deposit  notes,  which,  on  the  principle  contended  for,  re- 
mained in  force.  A  computation  will  demonstrate  that 
when  sixty-four  such  looses  should  be  paid,  to  say  noth- 
ing of  expenses,  the  whole  capital  of  $100,000,  being  the 
total  amount  of  the  original  deposit  notes,  would  be  used 
up,  and  the  policies  of  the  remaining  thirty-six  members 
be  entirely  worthless. 

The  case  supposed  is  a  strong  and  plain  one,  but  it 

shows  the  working  of  the  rule  contended  for,  more  or  less 
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palpably  *in  every  case,  and  exhibits  a  scheme  ^  ^  ^^^ 
anything  but  mutual  or  equitable.  *■ 

If  it  should  be  said,  that  the  11th  section  of  the  act  con- 
tains provisions  for  the  payment  of  losses,  after  the  amount 
collected  on  the  deposit  not^s  is  exhausted,  the  answer  is, 
in  the  first  place,  that  such  provisions  are  liable  to  be  en- 
tirely inadequate,  and  would  always  be  found  less  prompt 
and  advantageous  to  the  sufferer  than  a  direct  resort  to 
the  capital  secured  by  the  deposit  notes.  But  in  the 
second  place,  the  conclusive  answer  is,  that  the  assess- 
ment thereby  authorized  is  to  be  on  the  members  of  the 
company,  who,  according  to  the  defendant's  argument, 
are  only  those  who  remain  insured,  and  do  not  include 
such  persons  as  have  sustained  total  losses.  But  the  act 
under  which  this  company  was  incorporated,  upon  a  fair 
interpretation  and  a  comparison  of  its  several  sections, 
will  not  be  found  to  lead  to  any  such  unreasonable  result 
as,  it  seems  to  me,  the  defendant's  position  tends  to 
establish. 

By  §  6,  every  person  becoming  a  member  of  the  corpor- 
ation, by  effecting  insurance  therein,  shall,  before  he 
receives  his  policy,  deposit  his  promissory  note  for  such 
sum  as  the  directors  shall  determine ;  a  part,  not  exceed- 
tng  five  per  cent,  thereof,  to  be  immediately  paid,  and 
the  remainder  of  the  note  shall  be  payable,  in  part  or  in 
whole,  at  any  time  when  the  directors  shall  deem  the 
same  requisite  for  the  payment  of  losses  by  fire,  and  such 
incidental  expenses  as  shall  be  necessary  for  transacting 
the  business  of  the  company;  and  at  the  expiration  of 
the  term  of  insurance,  the  said  note,  or  such  part  of  the 
same  as  shall  remain  unpaid,  after  deducting  all  losses  and 
expenses  occurring  during  said  term,  shall  be  given  up  to 
the  maker  thereof.  The  words  "term  of  insurance" 
evidently  refer  to  the  term  of  time  for  which,  by  the 
policy,  the  insurance  should  continue.  They  will  certain- 
ly bear  such  construction  without  violating  their  ordinary 
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and  popular  sense,  and  it  is  what,  I  have  no  doubt,  the 
legislature  intended. 

The  7th  and  11th  sections  contain  provisions  by  which 
persons  insured  might  terminate  their  liability  to  con- 

*i4i  1  ^^^'^^^^  ^  *^^  *payment  of  losses,  before  the 
^  expiration  of  the  time  for  which  they  were 
insured.  By  §  7  it  may  be  done  by  alienating  the 
property  insured,  and  by  §  11,  by  payment  of  the  whole 
of  the  deposit  note,  and  surrendering  the  policy,  before 
any  subsequent  loss  or  expense  has  occurred.  There  is 
nothing  else  to  be  found  in  the  act,  providing  for  or  con- 
templating the  termination  of  the  liability  of  a  member 
or  person  who  becomes  insured,  prior  to  the  expiration  of 
the  time  for  which,  by  the  terms  of  his  policy,  the  insur- 
ance is  to  continue.  This  circumstance  adds  force  to  the 
argument  in  favour  of  the  continued  liability  of  a 
member,  during  the  whole  time  for  which  he  became 
insured. 

In  this  and  most,  if  not  all,  mutual  insurance  compa- 
nies, every  person  insured  becomes  a  corporator,  with 
stock  in  the  corporation  to  the  amount  of  his  deposit 
notes.  These  notes  constitute  the  capital  stock  of  the 
company,  upon  which  it  relies  for  the  payment  of 
losses  and  expenses ;  and  the  members  have  no  right  to 
withdraw  themselves,  or  the  stock  thus  held  by  them, 
from  the  company,  before  the  time  for  that  purpose  pro- 
vided in  the  contract  of  insurance,  except  in  the  two 
cases  provided  in  §§  7  and  11, before  referred  to. 

By  the  10th  section  of  the  act  under  consideration,  if  a 
member  neglects  the  payment  ofone  assessment  for  thirty 
days  after  notice,  the  directors  may  sue  for  and  recover 
the  whole  amount  of  his  deposit  note  or  notes,  with  costs ; 
nnd  the  amount  thus  collected  shall  remain  in  the  treas- 
ury of  the  company,  subject  to  the  paj^ment  of  such  losses 
and  expenses  as  have  or  may  thereafter  accrue ;  and  the 
balance,  if  any  remain,  shall  be   returned  to  the  party 

from  v'hom  it  was  collected,  on  demand,  after  thirtv  davs 
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from  the  expiration  of  the  time  for  which  the  insurance 
was  made.  These  provisions  are  inconsistent  with  the 
idea  of  a  termination  of  the  liability  of  the  maker  of  a 
deposit  note,  upon  a  total  loss  being  sustained  by  him. 

By  the  defendant's  theory,  the  individual,  the  whole 
amount  of  whose  deposit  note  had  been  collected  under 
the  above  10th  section,  should  be  entitled  to  have  his 
money  thus  collected,  or  *such  part  of  it  as  was  r  # ^^^ 
not  applicable  to  the  payment  of  losses  and  ex- 
penses then  accrued,  refunded,  whenever  the  property 
embraced  in  his  policy  should  be  totally  destroyed.  But 
that  would  be  a  plain  violation  of  the  section  last  referred 
to. 

The  case  of  Wilson  v.  TrumbnU  Mutual  Fire  Insurance 
Company  (19  Penn.  St.  372)  is  cited  and  relied  upon  by  the 
appellant's  counsel,  as  an  authority  in  support  of  his 
position.  That  case  may  have  been  well  decided,  if  the 
defendant's  charter  contained  a  provision  similar  to  that 
embraced  in  the  7th  section  of  the  act  under  which  the 
company  represented  by  the  plaintiff  was  incorporated, 
in  relation  to  alienating  the  insured  property.  In  the  case 
referred  to,  the  assured  had  sold  the  property  insured, 
before  the  loss  happened  for  which  he  was  assessed,  which, 
the  court  held,  dissolved  his  relation  with  the  company  as 
a  member,  and,  consequently,  terminated  his  responsibili- 
ty on  his  deposit  note.  It  will  be  perceived,  therefore, 
that  it  is  not  applicable  to  the  present  case. 

The  foregoing  are  among  the  considerations  which  have 
led  me  to  the  conclusion,  that  by  a  fair  and  correct  inter- 
pretation of  the  2d  section  of  the  act,  persons  insured  in 
the  company  respectively  remain  members  of  the  corpora- 
tion, during  the  time  their  policies,  by  their  terms,  are  to 
continue,  and  that  such  membership  is  not  terminated  by 
a  total  loss  of  the  property  insured.*     Such  construction 

'  A  member  of  a  mutual  InBurance  company  remains  liable  for  assess- 
ments on  his  premium  note,  until  his  policy  is  vacated,  either  by  notice, 
demand,  surrender  or  cancellatiou :  mere  non-payment  of  a  prior  assess- 
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is  no  violation  of  the  terms  of  the  section ;  is  necessary  to 
avoid  inconsistency  with  other  sections,  and  is  in  harmony 
with  the  scope  and  spirit  of  the  whole  act.  I  am,  there- 
fore, of  the  opinion,  that  the  judgment  appealed  from 
should  be  affirmed. 

t 

All  the  other  judges,  with  tne  exception'  of  Denio,  J., 
concurred  in  this  opinion. 

Denio,  J.  (Dissenting.) — I  am  of  opinion,  that  this  judg- 
ment cannot  be  sustained,  either  upon  general  principles, 
or  according  to  the  provisions  of  the  act.  The  theory  of 
mutual  insurance  is,  that  the  individuals  who  associate, 
^  -j  .Q  1  and  those  who,  from  *time  to  time,  join  them,  enter 

^  into  an  arrangement,  by  which  each  member  is  in- 
sured to  the  amount  specified  in  his  policy,  upon  the 
property  referred  to  in  it,  and  becomes,  at  the  same  time, 
an  insurer  of  each  of  the  other  associates,  by  binding 
himself  to  contribute  towards  making  good  any  losses 
which  they  may  sustain,  in  proportion  to  the  amount  of 
his  own  insurance.  The  relations  which  the  members 
sustain  towards  each  other  is  a  reciprocal  one,  and  it  is 
that  feature  which  creates  the  mutuality  which  distin- 
guishes this  arrangement  from  other  contracts  of  insu- 
rance. It  follows,  that,  if,  for  any  cause,  one  of  the  per- 
sons so  associating  ceases  to  be  an  insured  party,  he  from 
that  time  ceases  to  be  a  party  to  the  mutual  arrangement. 
When  he  has  no  longer  any  property  to  be  protected  by 
the  contributions  of  the  other  members,  the  consideration 
upon  which  ho  agreed  to  contribute  for  their  protection 
is  wanting ;  tlie  relations  upon  which  the  parties  associa- 
ted have  ceased  to  exist,  and  hence,  the  obligations  in- 
curred become  inapplicable  and  inoperative;  the  vital 
principle  of  the  arrangement  is  gone,  and  can  only  be  re- 


ment,  does  not  terminate  his  liability;  for  the  company  may  waive  the 
forfeit' ire.    Columbia  Insurance  Co.  v,  Buckley,  88  Penn.  St.  298. 
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vived  by  a  new  inBnrance,  by  which  he  shall  be  again 
made  a  party  to  the  association. 
.  It  is  not  material,  whether  he  has  ceased  to  be  an  in- 
sured  party,  on  account  of  having  disposed  of  the  prop- 
erty in  respect  to  which  he  was  insured,  or  because  the 
property  has  been  destroyed,  so  that  the  provisions  of 
the  contract  of  indemnity  cannot  attach  to  it.  And  in 
case  of  the  destruction  of  the  property,  it  is  of  no  mo- 
ment, whether  the  loss  was  occasioned  by  the  happening 
of  the  peril  insured  against,  or  by  any  other  cause.  If 
the  property  is  in  any  way  annihilated,  so  as  not  to  be 
any  longer  the  subject  of  an  insurance,  the  contract  which 
provided  an  indemnity  to  the  owner  against  its  destruc- 
tion, has  ceased  to  have  any  element  to  support  it,  and 
can  no  longer  exist. 

This  precise  point  has  been  determined  by  the  Supreme 
Court  of  Pennsylvania.  In  Wilson  v.  TrumbvU  Mutual 
Insurance  Company  (19  Penn.  St.  372),  that  court  held, 
that  the  interest  in  the  prop*erty  insured  was  an  essential 
link  in  the  relation  of  mutual  insurance,  and,  therefore, 
that  when  a  member  of  a  mutual  insurance  company, 
whose  stock  of  goods  was  insured,  sold  them,  p  ^  ^^^ 
*several  months  before  a  loss  by  fire  happened,  ^ 
he  was  not  liable  for  a  portion  of  the  loss,  though  it  hap- 
pened during  the  time  for  which  he  was  insured.  The 
court  was  of  opinion,  that  when  the  defendant  sold  his 
property,  he  ceased  to  be  a  member  of  the  company,  and 
that  the  assessment  could  only  be  upon  those  who  were 
members  at  tho  time  the  loss  happened.  "  If,"  the  court 
said,  "  a  member  perform  all  his  duties,  and  pay  a  share 
of  all  losses  occurring  during  his  membership,  no  more 
can  justly  be  required  of  him."  His  premium  note,  they 
added,  cannot  be  used  to  enforce  contributions  for  losses 
occurring  after  he  ceased  to  be  insurer  or  assured. 

A  contrary  view  would  lead  to  results  entirely  inconsist- 
ent with  any  notion  of  mutual  insurance.  Upon  the  plain- 
tiff's argument,  the  defendant  continued  liable  on  his  note 
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for  all  losses  which  might  happen  before  the  expiration 
of  the  time  for  which  he  was  originally  insured.  The  period 
would  extend  more  than  four  years  from  the  time  when,, 
by  the  destruction  of  his  buildings  and  the  payment  of 
his  loss,  ho  had  ceased  to  have  any  interest  in  the  com- 
pany as  an  assured  party.  Thenceforward,  his  only  con- 
nection with  it  would  be  that  of  a  guarantor  of  its  con- 
tracts ;  he  would  be  liable  not  only  on  its  engagements 
made  while  he  was  an  assured  party,  for  which  there 
would  be  a  show  of  reason,  but  to  all  such  as  it  might  make 
after  he  had  ceased  to  be  insured.  As  to  such  cases,  he 
would  be  a  guarantor  of  parties  with  whom  he  was  in  no 
kind  of  privity,  and  against  whom  he  could  not  in  any 
possible  event  have  any  resort  for  any  purpose. 

In  the  opinion  of  the  supreme  court,  it  is  suggested,  that 
the  premium  notes  are  the  capital  stock  of  the  companies, 
and  that  the  makers  have  not,  in  general,  any  more  right 
to  withdraw  them  than  the  shareholders  in  a  stock  com- 
pany have  to  withdraw  the  motleys  they  have  invested  in 
the  stock.  This  argument,  I  think,  proceeds  upon  an 
erroneous  view  of  the  nature  of  these  associations.  They 
have  not,  in  fact  or  in  theory,  any  capital  stock.  Although 
the  engagements  which  the  members  enter  into  are  in  the 
form  of  notes,  they  are,  in  substance  and  eflfect,  only  guar- 
antees that  the  makers  will  contribute  to  the  losses  of 
^  *the  other  associates,  and  the  expenses  of  the 

^  business,  in  certain  proportions.  If  no  losses 
happen,  nothing  can  be  collected  on  tho  notes,  except  9 
portion  of  the  expenses,  and  if  the  expenses  are  met  by 
the  amounts  required  to  be  paid  down,  nothing  whatever 
can  be  collected.  They  are  continuing  guarantees,  that 
is,  they  continue  to  operate  against  the  makers  so  long  as 
those  makers  continue  to  hold  such  relations  to  the  other 
associates  as  will  enable  them  to  resort,  in  the  event  of  a 
loss,  to  the  reciprocal  guarantees  given  by  the  others. 

It  is  further  suggested,  in  the  opinion  of  the  supreme 

court,  that  the  amount  of  the  note  of  a  person  taking  out 
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a  policy  is  proportioned  to  the  time  it  has  to  run ;  the  risk 
assumed  being,  it  is  said,  proportional  to  the  time  it  is  to 
continue ;  and  hence  it  is  argued,  that  it  would  be  in- 
equitable, that  the  note  should  be  retired,  before  the 
whole  time  the  insurance  was  to  run  has  expired,  what- 
ever may  become  of  the  property.   This  argument,  I  think, 
supposes  that  the  artificial  person,  the  corporation,  repre- 
sents interests  other  than  those  of  the  policy-holders ;  but 
there  is  no  such  interest  in  a  mutual  company.     The  bar- 
gain which  each  member  makes  is  with  the  other  members, 
and  not  with  any  other  party  supposed  to  be  represented 
by  the  corporate  name.     It  cannot  be  correct  to  appor- 
tion the  amount  of  the  premium  note  according  to  the 
length  of  time  covered  by  the  insurance.     Assessments 
for  losses  are  always  to  be  in  proportion  to  the  amount  of 
the  premium  note.     Now,  suppose  A.  is  insured  for  $1000 
for  five  years,  and  B.  for  an  equal  sum  for  one  year ;  if  B. 
give  a  note  for  $100,  A.  must  give  one  for  $500 ;  if,  during 
the  year,  a  loss  happen  to  another  insured  party,  A.  must, 
of  course,  pay  five  times  as  much  as  B.    If  B.  take  out  a 
policy  on  his  property  each  year,  and  give  only  the  note 
for  $100,  on  each  occasion,  which  is  all  that  could  be  re- 
quired of  him,  through  the  five  years  covered  by  A.'s 
policy,  the  latter  will  have  to  contribute  in  the  same  pro- 
portion for  all  the  losses  during  that  time.   This,  of  course, 
would  be  a  very  unequal  arrangement,  and  would  render 
it  very  hazardous  to  insure  for  a  long  period.    Nor  would 
it  be  quite  equitable,  in  certain  contingencies,  to  have  the 
notes  upon  policies  for  long  *and  short  periods  of 
the  same  amount ;  for  if  we  again  take  the  case  -'  ^ 

of  insurance  from  year  to  year  for  five  years,  and  a  single 
policy  for  the  same  length  of  time,  and  a  note  of  equal 
amount  given  by  each,  if  losses  should  occur  in  each  year 
during  the  five  years,  the  party  holding  the  long  policy 
might  pay  up  his  note,  before  his  policy  expired,  while 
the  one  giving  a  fresh  note  each  year  might  still  continue 

liable,  though  the  other  would  be  wholly  exempt.    Tlie 

IC'J 


146  Bangs  t\  Seidmorb.  [March, 

■  -       ■    n  ■»-■-■— IT  r  ■  r  -■  i mi    r  ,  _  _  _  i  ■  ^^m   ■  ■  ^        ■-■■■-     i      ^^^^         ■  _ 

DiBBenting  opfimoiir-of  Dekio,  J. 

only  way  in  which  equality  in  this  respect  can  be  worked 
out,  under  this  system,  would  be  to  have  all  the  policies 
made  to  run  for  the  same  period,  and  to  have  the  pre- 
mium notes  always  proportioned  to  the  amount  insured 
and  to  the  nature  of  the  risk. 

If  we  take  up  the  charter  of  this,  company,  we  shall  see 
the  principles,  which  have  been  stated,  very  plainly  laid 
down.  In  the  first  place,  it  is  declared,  that  aH  persons 
who  shall  insure  with  the  corporation,  and  their  repre- 
sentatives and  assigns,  continuing  to  be  insured,  "shall 
thereby  become  members  thereof  during  the  time  they 
shall  remain  insured,  and  no  longer"  (Act,  §  2.)  Then,  all 
the  other  provisions  prescribing  the  relations  between 
the  parties  and  the  corporation  and  their  respective 
rights  and  liabilities,  refer  to  them  as  members.  Thus, 
this  company  is  to  be  managed  by  thirteen  members,  who 
are  to  constitute  a  board  of  directors  (§  3) ;  the  directors 
are  to  be  chosen  by  the  members  (§  4);  the  mode  of 
becoming  a  member  is,  by  taking  out  a  policy  of  insur- 
ance, and  there  is  no  other  way  of  acquiring  the  position 
of  a  member  (§  6);  every  member  shall  be  bound  to  pay 
for  losses  and  necessary  expenses,  in  proportion  to  the 
amount  of  his  deposit  note  (§  8) ;  suits  may  be  maintained 
by  the  corporation  against  the  members  for  their  notes, 
and  by  the  members  against  the  corporation  for  losses  by 
fire  (§  9) ;  assessments  for  losses  are  to  be  made  against 
the  members  (§  10) ;  and  after  the  notes  are  exhausted, 
the  members  may  be  further  assessed  to  the  amount  of 
one  per  cent,  on  their  notes.  It  would  seem,  that  the  • 
legislature  were  very  careful  to  determine  in  the  outset, 
that  none  should  be  members  who  were  not,  at  the  same 
time, insured  persons;  and  having  in  that  manner  given  a 
precise  idea  *of  the  nature  of  membership, 
•'they  so  arranged  all  the  other  provisions  as 
to  affect  the  members  and  no  other  parties.  Unless 
it  can  be  said,  that  a  person  who  has  insured  his  property 
in  this  company,  and,  after  its  total  destruction  by  fire, 
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has  received  his  insarance  money,  still  remains  insured  by 
the  company  on  the  very  same  property,  it  is  impossible 
to  hold,  that  the  defendant  was  a  member  at  the  time  the 
loss  occurred  with  which  he  is  sought  to  be  charged ;  and 
if  not  a  member  at  that  time,  it  is  equally  impossible  to 
hold  him  to  be  a  contributor  towards  that  loss. 

The  provisions  of  the  7th  section,  which  allow  members, 
to  receive  back  their  deposit  notes,  upon  aliening  the 
property  insured,  and  surrendering  the  policy,  is  a  fur- 
ther evidence  that  the  nature  of  the  system  is  such  as  I 
have  supposed.     If  the  notes  were  in  the  nature  of  capi- 
tal, as  the  supreme  court  has  suggested,  every  member 
would  be  interested  in  it,  and  it  would  be  unjust,  that  it 
should  be  withdrawn  when  the  maker  should  choose  to. 
dispose  of  the  property.     But  this  privilege  of  withdraw- 
ing a  note,  under  such  circumstances,  is  quite  consistent 
with  the  idea  that  it  is  a  guarantee,  to  continue  so  long 
as  the  maker  shall  be  in  a  situation,  which  will  enable^ 
liim,  in  the  event  of  a  loss  by  fire,  to  be  benefited  by  the 
other  similar  guarantees. 

Again,  by  the  provisions  of  §  8,  a  lien  in  the  nature  of 
a  mortgage  is  created  against  any  building  insured  and 
the  interest  of  the  assured  in  the  land  on  which  it  stands,, 
for  the  amount  of  the  deposit  note,  to  take  effect  when, 
the  company  shall  cause  the  policy  to  be  entered  in  the 
book  of  mortgages.  If  the  plaintiff  is  right  in  his  posi- 
tion, a  lien  might  be  established  against  the  lot  on  which 
the  defendant's  saw-mill  was  erected,  by  making  an  entry  * 
of  the  policy  in  the  clerk's  oflSce,  long  after  it  had  become 
functus  officio,  by  the  performance  of  every  stipulation 
contained  in  it.  It  is  said  in  the  provision,  it  is  true,, 
that  the  lien  shall  continue  during  the  policy.  This  does, 
not,  I  think,  mean  during  the  time  mentioned  in  the 
policy  as  the  duration  of  the  insurance,  but  during  the- 

existence  of  the  policy  as  an  operative  instrument. 
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*My  opinion  is,  that  the  judgment  of  the  &u- 
-'  preme  court  wus  erroneous,  and  that  it  ought  to 
be  reversed. 


Judgment  affirmed. 


BuENsipE  V.  Whitney. 
Action  on  Award, 

Jl  common-law  action  will  lie  upon  an  award,  though  the  submission 
piOTide  that  that  Ju^g^nient  mc^  be  entered  thereon  in  the  county 
court. 

Such  action  may  be  brought  in  the  supreme  court,  before  the  next  term 
of  the  county  court,  after  the  making  of  the  award ;  if  the  defendant 
have  any  ground  for  relief  against  the  award,  he  may  move  the  county 
cooit  for  a  stay  of  proceedings. 

Bamside  «.  Whitney,  d4  Barb.  682.  afflnned. 

Appeal  from  the  judgment  of  the  Supreme  Court,  at 
.:general  term,  in  the  sixth  district,  in  an  action  upon  an 
•award.     (Reported  below,  24  Barb.  632.) 

This  waa  an  action  upon  an  award.  The  submission 
was  by  writing  under  seal;  and  it  was  therein  provided, 
that  a  judgment  might  be  rendered  in  the  county  court  of 
Otsego  <county,  upon  the  award  made  in  pursuance  there- 
in. The  award  was  dated  the  12th  September  1855,  and 
provided  that  the  defendant  should  pay  to  the  plaintilf 
the  sum  <©f  $56.50,  within  three  days  after  the  date  there- 
of. The  defence  was,  that  no  term  of  the  Otsego 
•county  o<wirt  had  been  held,  after  the  publication  of  the 
award,  and  before  the  commencement  of  the  action 
thereon. 

The  case  was  tried  before  the  court,  without  a  jury. 
162 


I860.]  BuBNSiDE  V.  Whitney.  148 


Opinion  of  the  Court,  per  Dbnio,  J. 


The  jadge  gave  judgment  for  the  plaintiflF,  with  costs; 
which  having  been  affirmed  by  the  general  term,  the 
defendant  appealed  to  this  court* 

Ferry,  for  the  appellant. 
Estes,  for  the  respondent. 

Denio,  J. — It  has  been  often  held,  that  the  statute,  pre* 
scribing  certain  forms  for  submission  to  arbitrators,  and 
allowing  the  parties  to  agree  that  a  judgment  of  a  court 
of  record,  designated  in  the  instrument  of  submission, 
should  be  rendered  *upon  the  aAvard,  was  cumu-  r  #  ^^^ 
lative  merely,  not  exclusive ;  and  that  an  award 
pursuant  to  a  submission  which  would  have  been  valid  at 
common  law,  but  which  did  not  conform  to  the  statute, 
would  support  an  action,  (Broioning  v.  W heeler y  24 
Wend.  258;  Diedrick  v,  Bicldey,  2  Hill  271,  and  note.) 
Tliose  cases  accord  with  a  general  principle  in  the  expo- 
sition o(  statutes,  which  declares  that  it  is  not  to  be  pre- 
sumed th  it  the  legislature  intended  to  make  any  innova- 
tion upon  the  common  law,  further  than  the  case  abso- 
lutely requires.  The  law,  it  is  said,  presumes,  that  the 
act  did  not  intend  to  make  any  alterations  other  than 
what  is  specified,  and  besides  what  has  been  plainly  pro- 
nounced ;  but  that  intention,  it  is  to  be  supposed,  if  it 
existed,  would  have  been  expressed.  (Dwarris  on  Stat- 
utes 664.)  The  supreme  court  of  Massachusetts  appears 
to  have  taken  a  diflferent  view  of  their  statute  of  arbitra- 
tions ;  for  in  Deerfield  v.  Arms  (20  Pick.  480),  it  was  held, 
that  an  action  of  debt  could  not  be  sustained  on  an  award, 
where  the  submission  had  not  been  properly  acknowl- 
edged before  a  justice  of  the  peace,  as  the  statute  re- 
quired.*   It  may  be,  that  the  act  of  Massachusetts  con* 

'  Tlie  saprexne  court  of  Pennsylvania  has  also  taken  an  opposite  view 
Qf  this  question.  Beojamin  «.  Benjamin,  5  W.  &  S.  5d2;  Lock  wood  o. 
Ifmiag,  1  Pitto.  K.  212. 
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tained  language  showing  that  the  forms  prescribed  were 
Hpplicable  to  all  submissions  to  arbitration,  whether  a 
summary  judgment  was  to  be  entered  or  not.  However 
this  may  be,  we  are  to  follow  the  rule  laid  down  by  the 
courts  of  this  state ;  and  we  think,  moreover,  that  upon 
this  question,  the  correct  principle  of  construction  has 
been  adopted  here. 

But  the  defendant's  counsel  argued,  that  the  parties 
having,  pursuant  to  the  statute,  agreed  that  a  summary 
judgment  might  be  entered  upon  this  submission,  no 
other  mode  of  enforcing  the  award  can  be  resorted  to. 
We  think  this  position  is  answered,  by  an  express  pro- 
vision contained  in  the  statute  itself.  (2  R.  S.  541.)  It 
provides  that  a  party  complaining  of  the  award  may 
apply  to  the  court  designated  in  the  submission,  to  set  it 
aside,  for  certain  causes  which  are  specified;  and  that 
the  application  shall  be  made  at  the  first  term,  if  there  be 
time,  and  if  there  be  not,  that  a  judge  may  stay  the  pro- 
ceedings by  order,  till  the  following  term.  If  the  award 
is  confirmed,  the  court  is  to  render  judgment  upon  it ; 
*  150  1  ^^^  error  may  be  brought  *upon  the  determina- 
tion of  the  court,  whether  it  be  in  favor  of  or 
against  the  party  claiming  to  enforce  the  award.  (§§  10- 
21.)  Then  follows  §  22,  which  declares  that  nothing  con- 
tained in  the  preceding  provisions  shall  be  construed  to 
impair,  diminish,  or  in  any  way  afiect  the  power  and 
authority  of  the  court  of  chancery  over  arbitrat/ors, 
awards  or  the  parties  thereto;  nor  to  impair  or  affect 
any  action  upon  any  award,  or  upon  any  bond  or  other 
engagement  to  abide  by  an  award. 

The  intention  of  these  provisions  seems  to  me  very 
plain.  Either  of  the  parties  may,  if  they  see  fit,  resort  to 
the  court  named  in  the  submission,  in  a  summary  way,  to 
set  it  aside  on  the  one  hand,  or  to  confirm  and  give  judg- 
ment upon  it  on  the  other.  But  the  party  complaining  is 
not  to  be  precluded  from  availing  himself  of  the  more 

ample  powers  of  the  court  of  chancery,  if  he  considers  it 
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for  his  interest  to  resort  to  them;  nor  is  the  party  in 
whose  favor  the  award  is  made  to  be  barred  of  his  com- 
mon-law action  on  the  award,  or  on  the  submission.  It 
the  party  charged  by  the  award  elects  to  avail  himself  of 
tho  summary  mode  of  objecting  to  it,  and  he  is  pursued 
by  the  other  party  by  an  action,  before  the  term  has 
arrived  when  the  application  can  be  made,  he  may  have 
an  order  to  stay  the  proceedings  of  his  adversary,  until 
the  succeeding  term.  It  follows,  that  the  plaintiff  in  this 
case  was  not  precluded  from  maintaining  the  action,  nor 
limited  to  an  application  to  enforce  the  award,  by  judg- 
ment in  the  court  designated  in  the  submission.  The 
judgment  appealed  from  must  be  affirmed. 


Judgment  affirmed. 
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Olcott  v.  Robiksoit. 
Computation  of  Time. 

The  Rtatnte  in  reference  to  the  notice  of  the  sale  of  real  estate  on  ezeca- 
tiuii,  lb  cuuiplied  with,  by  a  publication  in  six  successive  numbers  of  a 
weekly  newspaper,  though  the  first  publication  be  less  than  six  weeks 
prior  to  the  sale. 

Olcott  D.  Robinson,  20  Barb.  148.  reversed. 

^  *  Appeal  from  the  Supreme  Court,  at  general 

^  term,  in  the  fourth  district,  which  Bet  aside  a  ver- 
dict for  the  plaintiff,  given  subject  to  the  opinion  of  the 
court,  and  entered  judgment  for  the  defendant.  (Reported 
below,  20  Barb.  148.) 

This  was  an  ejectment  to  recover  possession  of  the 
north  half  of  Valcour's  Island,  in  Lake  Champlain,  in 
the  county  of  Clinton.  The  plaintiff  claimed  by  virtue 
of  a  sheriff's  deed  for  the  premises,  which  had  been  sold 
under  an  execution  issued  upon  a  judgment  against  Peter 
Comstock ;  and  tho  solo  question  was,  whether  due  publi- 
cation had  been  made  of  the  sheriff's  notice  of  the  time 
and  place  of  sale.  The  sale  was  made  on  Wednesday, 
the  8th  May  1850;  the  notices  thereof  were  duly  posted 
in  pursuance  of  the  statute;  and  were  published  in  a 
weekly  newspaper,  for  six  successive  weeks ;  but  the  first 
publication  thereof  was  on  Saturday,  the  30th  March, 
which  was  less  than  six  full  weeks  prior  to  the  sale. 

The  plaintiff  had  a  verdict,  subject  to  the  opinion  of 
the  court  at  general  term,  where  judgment  was  entered 
for  the  defendant,  on  the  ground  that  the  notice  of  sale 
was  not  sufficient,  and  the  plaintiff  appealed  to  this 
court. 

Stow,  for  the  appellant. 

Paige,  for  the  respondent. 
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Davies,  J. — The  Revised  Statutes  require  (2  R.  S.  368, 
§  36)  that  the  time  and  place  of  holding  any  sale  of  real 
estate,  pursuant  to  any  execution,  shall  be  publicly  ad- 
vertised previously  for  six  weeks  successively,  as  follows: 
1.  A  written  or  printed  notice  thereof  shall  be  fastened 
up  in  three  public  places  in  the  town  where  such  real 
estate  shall  be  sold:  2.  A  copy  of  such  notice  shall  be 
printed,  once  in  each  week,  in  a  newspaper*  *of  ^  ^  ^  -<, 
such  county,  if  there  be  one.  It  is  conceded,  that  *- 
the  formalities  required  by  the  first  subdivision  of  this 
section  have  been  complied  with,  and  that  the  time  and 
place  of  the  sale,  so  far  as  prescribed  by  it,  had  been  ad- 
vertised for  six  weeks  successively,  previously  to  the  day 
of  sLile.  The  notice  was  fastened  up  on  Tuesday,  the 
26th  of  M  irch,  and  continued  so  fastened  up,  until  the 
diy  of  sale,  Wednesday,  May  8th.  It  was,  therefore,  so 
far  as  the  notice  fastened  up  was  concerned,  publicly  ad- 
vetij^ed  for  six  weeks  successivelv  previously  to  the  sale. 

The  second  subdivision,  it  will  be  observed,  requires  a 
publication  in  the  newspaper,  of  a  copy  of  the  notice 
posted  up ;  clearly,  therefore,  implying  that  the  posting 
or  fastening  up  is  to  precede  the  publication.  It  is  a 
copy  of  the  notice  fastened  up,  which  is  to  be  printed 
once  in  each  week,  in  a  newspaper  of  the  countj",  for  six 
weeks  previously  to  the  sale.  There  is  no  doubt,  that  all 
the  formalities  of  the  first  subdivision  were  strictly  com- 
plied with;  and  the  notice  thus  posted  up  was  the  origi- 
n  d  notice  of  sale ;  it  is  thus  expressly  declared  by  statute. 
It  was  put  up  at  the  right  time,  and  continued  up  for  the 
ri;^lit  timo ;  no  law  requir.ed  it  to  be  put  up  sooner.  A 
copy  of  the  notice  thus  fastened  up  is  to  be  printed  in  a 
newspaper,  for  six  weeks,  once  in  each  week.  Can  it, 
with  truth,  be  said,  that  the  statute  requires  the  copy  to 
be  printed,  before  the  original  is  in  existance?  It  is  a 
perversion  of  terras  to  say  so.  The  original  is  first  to  be 
fastened  up,  and  to  be  put  up  for  the  time  prior  to  the 

sale,  required  bv  statute,  then  the  copy  is  to  be  printed 
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in  the  newspaper.  It  is  not  correct  to  say,  that  the  copy 
of  a  notice,  the  original  of  which  had  no  existance,  until 
Tuesday,  March  26th,  should  have  been  published  in  the 
newspaper  of  Saturday,  March  23d.  The  copy  could  not 
be  prepared  for  publication,  until  the  original  had  exist- 
ence, and  then  it  was  printed  in  the  first  publication 
thereafter,  and  printed  once  in  each  week,  for  the  six 
weeks  successively  intervening  between  the  fastening  up 
of  the  original  notice  and  the  day  of  sale.  It  seems  to 
me,  that  this  is  not  only  a  strict  compliance  with  the 
spirit  of  the  provisions  of  the  statute,  but  M'ith  its  letter 
also. 

The  defendant  relies  on  the  authority  of  an  anonymous 
case  *(1  Wend.  90).  This  seems  to  have  been 
^  submitted  to  the  judges  of  the  supreme  court  by 
a  commissioner,  for  their  advice,  and  decided  without 
argument.  The  provision  of  the  Revised  Laws,  to  which 
the  case  referred,  was  that  an  insolvent  seeking  a 
discharge  should  cause  an  advertisement  to  be  published 
for  six  weeks  successively,  specifying  the  time  and  place 
for  his  creditors  to  show  cause  why  an  assignment  should 
not  be  made  by  the  insolvent,  and  he  bo  discharged.  It 
was  stated  to  the  judges  of  the  supreme  court  in  that 
case,  tha-t  it  did  not  appear  that  full  six  weeks'  notice  to 
the  creditors  had  been  given.  The  affidavit  of  publica- 
tion set  forth  that  the  advertisement  or  notice  had  been 
regularly  published  in  the  newspaper  directed,  once 
in  each  week,  for  six  weeks  successively,  commencing  on 
a  certain  day.  Woodworth,  J.,  said,  the  proof  of  publica- 
tion was  undoubtedly  defective;  the  affidavit  might 
literally  be  true,  and  yet  only  thirty  days'  notice  bo 
given ;  the  statute  requires  the  advertisement  or  notice  to 
the  creditors  to  show  cause,  to  be  published  for  six  weeks 
successively ;  that  is,  during  forty-two  days. 

The  authority  of  this  case  has  been  greatly  impaired  by 
the  decision  of  the  supreme  court  of  the  seventh  district 
in  Sheldon  v.  Wright  (7  Barb.  39).     In  that  case,  the  pro- 
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vision  of  the  statute  under  consideration,  was  that  author- 
izing a  surrogate  to  make  an  order,  directing  all  persons 
interested  in  the  estate  of  a  deceased  person  to  show 
cause,  on  a  day  to  be  named  in  such  order,  why  so  much 
of  the  real  estate  whereof  such  testator  or  intestate  died 
seised,  should  not  be  sold,  as  would  be  sufficient  to  pay 
his  debts,  and  the  statute  further  provided,  that  such 
order  should  immediately  thereafter  be  published  for  four 
weeks  successively,  in  two  or  more  public  newspapers 
printed  in  this  state.  (1  Rev.  Laws,  450,  §  23).  The 
order  in  that  case  was  made  on  the  6th  of  September 
1826,  requiring  the  cause  to  be  shown  before  the  surro- 
gate on  the  19th  of  October  following.  The  order  was 
published  in  the  "Free  Press,"  a  newspaper  printed 
in  Auburn,  Cayuga  county,  once  in  each  week,  for  four 
weeks  successively,  commencing  on  the  20th  day  of  Sep- 
tember 1826,  and  in  the  "  Cayuga  Patriot,"  printed  in  the 
same  place,  once  in  *each  week,  for  the  same  ^  j*  -,  ^  ^ 
number  of  weeks,  commencing  on  the  27th  of  Sej)-  ^ 
tember  1826.  Welles,  J.,  in  delivering  the  opinion  of 
the  court,  says — "  I  have  no  doubt  whatever,  that  it  is 
essential,  in  order  to  give  the  surrogate  jurisdiction 
of  the  persons  of  the  heirs,  that  this  provision  of  the 
statute  should  be  strictly  complied  with ;  it  is  the  only 
process  to  bring  them  into  court,  and  without  it,  they  are 
without  their  day  in  court.  And  I  think  that  notice  for 
the  full  time  required  by  the  statute  is  equiilly  indispen- 
sable ;  that  short  notice  would  be  as  no  notice.  *  *  * 
It  is  claimed,  that  the  notice,  so  far  as  one  of  the  papers 
was  concerned  (the  Cayuga  Patriot),  was  not  published 
four  weeks:  that  the  first  publication,  which  was  on  the 
27th  day  of  September,  was  less  than  four  weeks  before 
the  19th  day  of  October,  when  the  parties  were  required 
to  show  cause,  &c. ;  this,  as  a  matter  of  fact,  will  be  seen, 
upon  a  computation  of  time,  to  be  true.  But  I  do  not 
understand  the  act  to  require  the  first  of  the  four  succes- 
sive  publications  to  be  four  weeks  before   the   d  iv  of 

169' 


154  Olcott  v.  Robixson.  [March, 


Opinion  of  the  Court,  per  Davies,  J. 


showing  cause;  the  requirement  is  satisfied  by  four 
successive  weekly  publications  before  the  day."  And 
Buch  the  learned  justice  says  has  been  the  practical  con- 
struction of  the  provision  of  the  insolvent  laws,  requiring 
notice  to  creditors  to  be  published,  in  one  class  of  cases, 
6ix  weeks,  and  in  another,  ten  weeks. 

The  case  was  brought  up  on  an  appeal  to  this  court, 
and  the  judgment  below  affirmed  (5  N.  Y.  497).  Foot, 
J.,  in  delivering  the  opinion  of  this  court,  which  was  con- 
curred in  by  five  other  judges,  says,  that  he  has  no  doubt 
that  the  decision  of  the  surrogate  was  correct,  in  respect 
to  the  time  and  manner  of  publishing  the  order  to  show 
cause;  it  was  in  accordance  with  the  language  of  the 
statute,  and  there  does  not  appear  to  be  any  reason  for  a 
different  construction.  And  he  refers  to  the  decision  of 
the  supreme  court  of  Massachusetts,  in  the  case  of  Bach- 
elor V.  Bachelor  (1  Mass.  255),  as  directly  in  point,  and 
says,  it  appears  to  have  been  better  considered,  and  to 
rest  on  sounder  reason,  than  the  adversary  opinion  of  our 
own  court,  in  an  anonymous  case  involving  the  same 
question.  (1  Wend.  90,  supra,)  If  the  judgment  of  this 
court  had  turned  upon  this  point,  in  the  case  of  Sheldon 
^-ifiiz-i  *v.  JFrighty  it  Would  hdve  been  an  authoritative 
decision  of  the  case  now  under  consideration. 

The  case  of  Bachelor  v.  Bachelor  (supra)  would  seem  to 
be  a  case  nearly  in  point.  The  order  directed  the  notice 
to  be  published  in  a  newspaper  for  three  weeks  succes- 
sively ;  the  notice  was  inserted  in  a  paper  published  twice 
weekly ;  it  was  first  published  in  the  paper  issued  Satur- 
day, June  30th;  secondly,  Saturday  July  7th,  and  thirdly, 
Wednesday,  July  11th.  The  court  held  that  the  order 
had  been  substantially  complied  with ;  they  said,  it  was 
usual,  however,  to  publish  with  an  interval  of  a  week, 
but  that  it  was  not  strictly  necessary — the  publication 
has  been  made  in  three  successive  weeks,  which  is 
sufficient. 

It  would  seem,  therefore,  that  the  weight  of  authority 
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preponderates  decidedly  in  favor  of  holding  that  the  pub- 
lication of  the  notice  in  the  present  case  was  sufficient. 
The  position  contended  for  by  the  learned  counsel  for  the 
defendant  in  this  case  would  load  to  this  result,  that  the 
posted  notice  should  have  notified  the  sale  for  May  13th, 
thus  requiring  a  notice  by  fastening  up  to  be  a  notice  of 
forty-seven  days,  and  the  copy  thereof  printed  in  the 
paper  on  the  30th  March,  6th,  13th,  20th  and  27th  of 
April,  and  the  4th  and  11th  of  Miiy,  a  published  notice  in 
the  newspaper  of  forty-four  days. 

I  do  not  think  the  statute  is  to  be  construed  in  a 
manner  to  lead  to  such  results,  but  that  its  plain  and 
literal  import  is  to  bo  followed.  The  notice  is  to  be  fast- 
ened up  for  six  successive  weeks  previously  to  the  sale^ 
as  wad  done  in  this  case.  A  copy  of  the  notice  thus  put 
up  was  to  be  published  once  a  week,  for  six  successive 
weeks,  after  such  notice  by  posting  had  been  given ;  this 
has  also  been  done.  It  follows,  that  the  judgment  of  the 
general  term  should  be  reversed,  and  that  of  the  special 
term  be  affirmed.* 

CoMSTOCK,  C.  J.  (Dissenting.) — It  is  a  condition  prece- 
dent  of  the  sheriff's  power  to  sell  lands  on  execution, 
that  the  sale  *"  shall  be  publicly  advertised  pre- 
viously,  for  six  weeks  successively."     This  is  the  '- 
language  of  the  statute  (2  R.  S.  378,  379,  §  34),  and  its 
plain  meaning  is,  that  six  whole  weeks  must  elapse  between 

>  Justices  Wright,  Selden,  Gierke  and  Welles  concurred  in  reversing 
the  judgment  of  the  general  tenn.  Tlie  doctrine  of  this  case  was  rc-af- 
firmed  in  Wood  t  Morehouse,  45  N.  T.  868  ;  and  was  followed  in  Wood 
r.  T*»rry,  4  Lans  80;  Chamberlain  v.  Dempsey,  22  How.  Pr.  356;  and 
Steinle'fJ.  Bell,  13  Abb.  Pr.  (N.  S.)  171.  To  the  same  effect  is  Pearson  v. 
Bradley,  48  111.  STjO;  and  also  Williams  v.  Moore,  1  T.  &  11.  Pr.  g  1250  n. 
On  the  contrary,  the  dissenting  opinion  is  sustained  by  th »  cases  of  Early 
r.  Homans,  16  ITow.  GIO,  in  the  supremo  court  of  the  United  States; 
Parsons  v.  I^anning.  12  C.  E.  Green  70:  North  Whitehall  Township,  47 
Penn.  St.  156;  Francis  v.  Norris,  2  Miles  150;  Wallace's  Estate,  2  Pitts. 
145;  Evans  v.  SidwoU,  9  Lancaster  Bar  113;  and  Erie  Saving  Fund  and 
Building  Association  r.  Thompson,  84  Leg.  Int.  456. 
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the  commencement  of  the  advertisement  and  the  time  of 
sale.  There  is  no  more  reason  for  saying  that  five  and  a 
half  weeks,  than  for  saying  that  one  or  two  weeks,  will 
answer  the  purpose ;  if  we  abridge  the  time  for  a  single 
day,  we  may  do  it  for  as  many  days  as  we  please,  and  the 
statute  becomes  a  dead  letter. 

This  public  advertisement  must  be  made,  by  posting 
the  noticoof  sale  in  the  manner  specified  in  the  statute, 
and  by  causing  a  copy  to  be  printed,  **once  in  each  week," 
in  a  newspaper  of  the  county  in  which  the  lands  are  situ- 
ated. Two  things,  therefore,  are  required  to  make  the 
advertisement  complete,  one,  the  posting  of  the  notice, 
the  other,  its  insertion  in  the  newspaper ;  and  the  publi- 
cation in  both  its  branches  must  be  for  six  weeks  previ- 
ously to  the  sale.  The  "public  advertisement^  consists 
of  both  these  things,  and  as  that  must  be  for  six  full  weeks, 
BO  a  shorter  time  will  not  answer  for  either  one  of  these 
performances.  There  is  no  publication  at  all,  unless  the 
notice  is  both  posted,  and  printed  in  a  newspaper ;  and  if 
we  say,  that  the  time  either  of  posting  or  printing  may 
be  shortened,  we  hold,  in  substance,  that  an  advertise- 
ment for  less  than  six  weeks  is  good ;  this  we  cannot  do 
without  abrogating  the  statute. 

It  is  urged,  that  according  to  this  construction,  seven 
newspaper  insertions  will  always  be  required  before  the 
sale.  If  that  consequence  were  to  follow,  the  opposite 
construction  would  by  no  means  be  justified ;  the  number 
of  insertions  is  not  specified  in  the  statute.  The  adver- 
tisement must  be  for  six  previous  weeks,  in  both  the  modes 
prescribed,  and  it  must  be  in  the  newspaper,  "once  in 
each  "  of  those  wrecks.  If  the  full  period  of  six  weeks,  w^hich 
must  elapse  between  the  first  insertion  and  the  sale,  re- 
quires the  notice  to  appear  seven  times  in  the  paper,  in 
order  to  have  one  publication  in  each  of  the  six  weeks, 
then  it  must  be  inserted  so  many  times.  The  fundamental 
requisition  is,  that    the    sale    must  be  advertised    for  a 

full  period  of  six  weeks.     But  I  think  the  consequence 
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mentioned  does  not  follow.  *If  an  advertisement  ^ 
is  commenced  on  the  Ist  of  April,  by  posting,  ^ 
and  inserting  in  a  newspaper,  on  that  day,  the  sale  can 
take  place  on  the  13  th  of  May,  the  intervening  period 
being  six  weekn  or  forty-two  days.  Now,  the  six  weekly 
publications  in  the  paper  will  be  the  1st,  8th,  15th,  22d 
and  29th  days  of  April,  and  the  6th  of  May.  As  tho  sale 
will  take  place  on  the  13th  of  May,  the  last  publication 
will,  therefore,  be  at  the  commencement  of  the  week  which 
immediately  precedes  it.  This  will  be  an  undoubted 
compliance  with  the  law ;  another  insertion,  on  the  very 
day  of  the  sale,  cannot  be  necessary ;  the  sale  may  law- 
fully take  place  in  the  morning,  while  the  newspaper  may 
be  issued  in  the  evening.  It  follows,  that  in  all  cases,  six 
or  more  insertions  will  be  required,  according  as  the  sale 
shall  or  shall  not  be  appointed  to  take  place  precisely  at 
the  close  of  six  weeks  from  the  first  publication. 

The  construction  which  I  have  indicated  is  the  one 
given  to  similar  statutes  by  the  former  and  the  existing 
supreme  courts  of  this  state.  (1  Wend.  90;  16  Barb.  347.) 
We  are  referred,  however,  to  the  case  of  Sheldon  v.  Wright, 
in  this  court  (5  N.  Y.  497),  as  a  controlling  authority  the 
other  way;  but  an  examination  of  that  case  will  show 
that  no  such  point  was  decided.  The  general  question 
involved  was,  whether  the  order  of  a  surrogate  directing 
the  sale  of  an  intestate's  real  estate  was  valid.  One  of 
the  objections  to  be  overcome,  was  the  alleged  insuffi- 
ciency of  the  publication  of  an  order  to  show  cause  against 
the  sale ;  but  the  surrogate  had  expressly  adjudged  that 
the  publication  was  sufficient,  and  this  court  simply  held, 
so  far  as  we  can  judge  from  the  opinion  given,  that  this 
decision  could  not  be  inquired  into  collaterally.  Tho  ob- 
servations of  Judge  Foot,  favorable  to  such  a  construc- 
tion of  the  statute  now  in  question,  as  the  plaintiflF  con- 
tends for,  were  followed  by  a  disclaimer  of  any  such 
ground  of  decision. 

On  the  ground,  therefore,  that  the  notice  of  the  sherifFs 
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sale  Tinder  which  the  plaintiff  claims  titlci  wsvs  not  s^dver* 
tised  for  six  weeks,  as  the  statute  requircc^,  I  am  of  opin- 
ion, that  the  order  of  the  supremo  court  granting  a  new 
trial  must  be  affirmed,  and  that  the  defendant  must  h^vo 
♦  iro  1  ^^^  judgment  *according  to  the  stipulation  en- 
^  tered  into  on  bringing  the  present  appeal. 

Denio  and  Bacon,  JJ.,  also  dissented. 

Judgment  reversed,  and  judgment  for  the  plaintiff. 


Lawrence  v.  Nelson  et  al. 
.  Bet'off. 

On  the  insolTency  of  a  matoai  insurance  company,  a  member  thereof 
cannot  set  off  against  his  note  given  for  premiums,  the  amount  of  an 
adjusted  loss,  payable  by  the  company.  The  premiums  oonstitute  a 
fund  for  the  benefit  of  all  the  creditors,  out  of  which  the  assured  is 
only  entitled  to  a  pro  rata  dividend,  on  account  of  his  loss. 

Lawrence  v.  Nelson,  4  Bos.  240,  affirmed. 

Appeal  from  the  judgment  of  the  Superior  Court  of 
the  city  of  New  York,  entered  upon  the  report  of  a 
referee.     (Reported  below,  4  Bos.  240.) 

This  action  was  brought  by  Mortimer  Livingston,  as  re- 
ceiver of  the  General  Mutual  Insurance  Company  gainst 
William  Nelson  and  William  Nelson,  Jr.,  upon  six  promis- 
sory notes  given  to  the  company  for  premiums  of  insu- 
rance. On  the  decease  of  Mr.  Livingston,  A1e]$:ander  M. 
Lawrence  was  appointed  receiver  in  his  stead,  and  the 
action  was  continued  in  the  name  of  the  latter,  as  plain- 
tiflF. 

In  1853,  the  General  Mutual  Insurance  Company  issued 

to  the  defendants  six  policies  of  insurance  upon  different 

vessels ;  and  the  latter,  instead  of  paying  the  premiums 
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in  cuah,  gave  the  promissory  notes  upon  which  this  suit 
was  brought,  amouutiug  in  the  whole  to  $2422.50.  Prior 
to  the  insolvency  oi'  the  company,  and  the  appointment 
of  a  receiver,  the  defendants  sustained  a  lot^  on  one  of 
the  vessels  insured  (the  ship  Galena),  which  was  adjusted 
at  the  sum  of  $3083.45,  and  was  then  overdue,  p  ^^  ^  ^o 
*This  amount  they  claimed  to  set  off  against  ^ 
their  premium  notes,  in  the  present  action.^  The  referee 
before  whom  the  case  was  tried  overruled  the  set-off,  and 
directed  judgment  to  be  entered  for  the  full  amount  of 
the  notes,  which  having  been  affirmed  at  general  term, 
the  defe^ndants  took  this  appeal, 

MarriSj  for  the  appellants. 

Hamilton,  for  the  respondent. 

Wright,  J. — ^The  single  point  in  tho  case  is,  whether 
the  defendants'  loss,  adjusted  before  proceedings  were 
commenced  to  dissolve  the  company,  can  be  set  off  against 
their  premimn  notes  given  to  the  company,  as  a  consider- 
ation for  the  policy  on  the  "  Galena  "  and  other  policies. 
If  it  can,  it  is  because  it  is  equitable  and  just  to  do  so, 
and  no  rights  of  third  persons  intervene.  .It  may  bo  con- 
ceded also,  that  the  plaintiff,  as  receiver,  stands  in  the 
same  situation  that  the  company  itself  *would, 
had  the  action  been  prosecuted  by  it  (being  in  ^ 
fact  insolvent)  to  recover  the  amount  of  the  notes. 

I  suppose,  that,  ordinarily,  when  an  insolvent  insurance 
company  (no  mutual  relations  and  obligations  existing 
among  its  corporators)  seeks  to  enforce  payment  of  a  debt 
owing  to  such  company  for  insurance  premiums  or  other- 
wise, the  debtor  is  equitably  entitled  to  set  off  an  ad- 
justed loss  due  to  him  against  the  claim  of  the  company. 
It  would  be  inequitable,  to  compel  full  payment  by  the 

^  See  the  report  of  the  case  in  the  court  below,  for  a  f aHer  statement 
of  the  facts.    4  Bos.  240. 
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debtor,  and  leave  him  to  lose  his  debt  which  had  accrued 
before  the  insolvency  of  the  company.  Here,  however, 
no  superior  controlling  equities  would  arise,  or  the  rights 
of  others  intervene. 

It  is  different,  where  the  company  is  a  mutual  one,  and 
the  insured  a  member  or  corporator  (an  insurer  as  well  as 
a  party  insured)  and  the  association  has  no  dealings  in 
regard  to  insurances,  except  w^th  its  own  members.  The 
party  has  entered  voluntarily  into  engagagemonts  with 
others,  modifying,  or  entirely  changing,  as  between  them- 
selves, the  effect  or  application  of  the  general  rules  of 
law  or  equity  in  regard  to  set-oflF.  In  a  company  of  mu- 
tual insurers,  each  sufiFerer  is  bound  to  make  compensa- 
tion as  well  as  to  receive  it ;  he  occupies  a  double  rela- 
tion of  debtor  and  creditor,  and  it  would  be  inequitable, 
to  allow  him,  when  the  funds  of  the  company  are  not 
adequate  to  pay  all  losses,  to  set  off  his  entire  demand; 
thereby  getting  more  than  his  share  of,  and  decreasing,  a 
common  fund  to  which  all  the  creditors,  pro  rata^  are  en- 
titled. Each  member  is  interested  in  the  premiums  as 
well  as  losses  of  all  the  others,  and  the  premium  paid  by 
each  is  saddled,  as  it  were,  with  its  proportionate  share 
of  the  claims  of  all  others.  The  premium,  whether  paid, 
or  secured  to  be  paid,  is  withdrawn  from  his  control,  in 
contemplation  of  law,  and  placed  in  a  common  fund,  not 
subject  to  his  claims  only,  but  those  of  all  others  in  the 
company;  he,  in  turn,  having  a  similar  claim  on  the  pre- 
miums of  his  associates.  The  members  of  the  association 
virtual  agree  to  insure  each  other,  and  provide  a  common 
ftmd  to  indemnify  in  case  of  loss.  As  all  have  contributed 
to  this  fund,  they  have  a  community  of  interest  in  it; 
*  161  1  ^^^  each  member  having  his  ^proportionate  share 
of  the  losses,  is  entitled  to  his  proportionate  share 
of  the  profits,  if  any  are  realized.  It  may  be,  that  one 
member  may  draw  from  the  premiums  paid  by  other 
members  into  the  common  fund,  if  the  association  be  pros- 

perou«^,  not  only  the  amount  of  his  losses,  but  as  1  irgo  a 
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proportional  share  of  profits  as  tboae  whose  transactions 
with  the  company  created  no  loss  at  all.  In  such  a  case, 
if  insolvency  eventually  overtakes  the  association,  it 
would  be  highly  unjust,  to  allow  him  to  set  off  a  loss 
against  premiupis  that  happened  to  be  unpaid,  and  that 
should  be  placed  in  the  common  fund.  Indeed,  when  the 
assets  of  the  company  are  inadequate  to  the  payment  of 
the  losses  of  all  its  members,  the  effect  of  permitting  a  suf- 
ferer to  set  off  his  loss  in  full  against  his  premium  notes 
(which  are  his  contribution  to  the  means  of  the  company) 
ij  not  only  to  confer  a  benefit,  without  making  compensar 
tion,  but  to  t^e  from  the  shares  of  his  associate  sufferers 
in  the  common  fund ;  to  which  fund  he  and  they  are  rata- 
bly entitled.  Undoubtedly,  a  premium  paid,  or  agreed  to 
be  paid,  by  a  member  of  a  company  formed  on  the  mutual 
principal,  must  bear  its  proportionate  share  of  the  losses 
of  the  company,  and  cannot  be  applied  exclusively  to  the 
individual  debt  of  the  party  owing  or  paying  it.  So  long 
afi  the  company  is  solvent,  no  practical  injury  would  re- 
sult from  setting  off  a  loss  against  the  premium ;  as  no 
preference  would  be  given  to  one  member  or  creditor 
over  the  others ;  for  all  would  be  paid  in  full ;  but  if  the 
association  were  insolvent,  to  permit  the  set-off  to  be 
made,  would  be  to  give  an  unjust  preference  to  one  cred- 
itor over  the  others.  In  HiUier  v.  Allegheny  Mutual  In-' 
surance  Company  (3  Penn.  St.  470),  it  was  adjudged,  that 
the  loss  of  a  member  of  a  mutual  company  cannot  be  set 
off  to  an  action  brought  by  the  company  on  his  premium 
note,  when  the  funds  of  the  company  were  not  adequate 
to  pay  all  losses ;  and  that  the  plain  and  practical  plan  of 
settling  the  affairs  of  an  insolvent  company  of  mutual  in- 
surers, was  to  liquidate  its  means  and  responsibilities 
separately. 

The   defendants  in  this  case  became  members  of  a 
mutual  insurance  company,  by  effecting  insurance  therein. 
It  was  one  *of  that  class  of  mutual  companies, 
authorized  to  commence  and  transact  an  insurance  ^ 
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business  on  the  cash  premiums  paid  by  the  associates. 
The  first  premiums  paid  were  never  to  be  withdrawn,  but 
were  pledged  for  losses  and  expenses  of  the  company. 
The  dealers  and  corporators  wore  to  pay  their  premiums 
in  cash ;  and  such  premiums,  and  the  income  derived  from 
their  investment,  were  to  constitute  a  fund  for  the  pay- 
ment of  the  losses  and  expenses  ef  the  company.  To 
ascertain  the  profits  of  the  company,  the  losses  and 
.  expenses,  after  the  first  year,  were  annually  to  be  deduct- 
ed from  its  earnings,  arising  as  well  from  premiums 
as  from  the  income  derived  from  the  investment  of  pre- 
miums ;  and  the  balance,  if  any,  was  to  be  deemed  the 
amount  of  net  profits;  and,  thereupon,  every  dealer 
or  insurer  was  to  be  credited  with  snch  a  proportion  of 
the  net  balance,  as  the  amount  of  earned  premiums  paid 
by  him  should  bear  to  the  whole  amount  of  earned 
premiums  received  by  the  company  during  the  year ;  and 
a  certificate  of  profits  for  the  amount  so  credited  was  to 
be  issued  by  the  company  to  such  dealer  or  insurer,  with 
a  provision  that  the  amount  named  therein  was  liable 
for  any  future  loss  by  the  company.  (Laws  of  1841,  c. 
252;  Laws  of  1842,  c.  132.)  The  charter,  in  efiect, 
directed  the  placipg  the  receipts  from  premiums  together 
in  a  common  fund,  and  from  this  fund  the  losses,  also 
placed  in  common,  were  to  be  deducted.  It  is  obvious, 
that  each  dealer  became  interested  in  all  the  premiums 
paid  by  other  dealers,  as  well  as  in  the  losses  sustained 
by  the  company  under  policies  issued  to  other  dealers. 
It  might  be,  that  a  party  whose  dealings  with  the 
company  resulted  in  a  large  loss  to  it,  not  only  would 
have  his  losses  paid  out  of  the  premiums  from  others,  but 
actually  participate  equally  with  them  in  the  profits  to 
which  he  had  not  contributed. 

The  defendants,  when  they  became  dealers  and  mem- 
bers of  the  company,  instead  of  paying  the  premiums  in 
cash,  as  was  contemplated  by   the   charter,  gave   time 

notes   for   such   premiums,   which   could  only  properly 
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be  received  by  the  company  in  lieu  of  cash.  Had  they 
dealt  as  the  charter  contemplated,  the  question  now 
before  ns  could  not  have  arisen.  Now,  when  the  company 
is  insolvent,  or  unable  to  pay  all  its  liabilities,  instead 
*of  making  good  their  contributions  to  the  mutual  ^ 
fund  for  the  payment  of  losses  and  expenses,  '- 
in  which  each  of  the  associates  have  an  interest  (as  they 
have  undertaken  to  do)  and  receiving  their  pro  rata  share 
of  the  means  of  the  company,  they  seek,  indirectly,  as 
creditors,  to  obtain  a  preference  over  their  associate 
creditors.  The  practical  effect  of  setting  off  the  loss  in 
fiill  on  the  Galena,  would  be  to  exhaust  the  defendants' 
contributions  to  the  common  fund,  for  their  exclusive 
benefit,  give  them,  as  members  of  the  association,  a  dis- 
proportionate share  of  the  fund,  and  deprive  the  other 
members  and  creditors  of  their  equal  proportionate  share. 
In  short,  because  they  have  suffered  their  premium  notes 
to  remain  unpaid,  they  are  thereby  to  obtain  a  preference 
over  their  associates.  There  is  no  equity  in  this,  as 
between  the  associates  of  a  company  of  mutual  insurers. 

There  is  no  doubt,  that  in  January  1854,  when  the  loss  . 
on  the  Galena  was  adjusted,  the  company  was  unable  to 
pay  all  its  liabilities ;  the  defendants,  in  fact,  admitted 
this,  by  agreeing  to  be  paid  the  return  premium  on  the 
policy,  "  ratably  out  of  the  assets  of  the  company,  when 
divided."  At  that  time,  as  members  of  the  company, 
they  contemplated  a  pro  rata  division  of  its  means,  and 
agreed  to  a  cancellation  of  all  the  policies  for  which  the 
premium  notes  were  given  (including  that  on  the  Galena), 
stipulating  for  a  "  return  premium  "  on  each.  It  is  diffi- 
cult, however,  to  perceive  how  the  company  could  retain 
or  pay  back  any  portion  of  a  premium  never  received  or 
paid  into  the  common  fund.  The  agreement  clearly  im- 
ported that  the  defendants  should  pay  their  premium 
notes,  or  contributions  to  the  common  fund,  in  full,  and 
were  to  be  entitled  to  a  return  of  a  stipulated  amount  of 

suc!i  co:itr:bu*:onr>,  to  be  piid,  r  itably  with  other  credi- 
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tors,  on  a  division  of  the  assets  of  the  company.  But  be 
this  as  it  may,  it  was  an  admission  by  the  defendants,  that 
tho  associattion  was  at  that  time  insolvent,  and  its  means 
inadequate  to  discharge  in  full  all  the  claims  of  its  mem- 
bers and  creditors.  When  such  a  state  cf  things  exists 
in  a  company  of  mutual  insurers,  whose  members  have 
each  an  equal  interest  in  its  means,  and  are  each  creditors 
♦  lfi4. 1  *^  well  as  *debtors,  to  allow  one  member  or  cred- 
itor to  get  more  than  his  share  of  the  common 
fund,  by  setting  off  his  individual  claim  in  full,  jand  thereby 
decreasing  the  shares  of  his  associate  creditors,  would  be 
unjust  and  inequitable.  Yet,  this  is  the  right  that  the 
defendants  claim  they  are  equitably  entitled  to.  Having 
voluntarily  engaged  with  others  in  a  mutual  enterprise, 
and  for  mutuaib  benefit  (the  insurance  of  each  other),  and 
each  dealer  or  corporator  haviiig  an  equal  interest  in  the 
common  fund  provided  as  well  for  the  payment  of  his 
losses  as  for  a  participation  in  the  profits — they  have  no 
equitable  right,  in  case  of  insolvency,  to  an  exclusive  ap- 
propriation of  their  premiums  or  contributions  to  the 
funds  of  the  company,  to  the  payment  of  the  losses  under 
the  policies  for  which  such  premiums  were  given;  but, 
as  members,  are  obligated  to  pay  such  premiums  into  the 
common  fund,  and  are  only  justly  entitled  to  their  ^-o 
rata  share  of  it  in  the  payment  of  losses. 

The  referee  therefore  correctly  decided,  that  the  de- 
fendants could  not  set  off  in  full  their  loss  on  tho 
*'  Galena,"  but  that  they  were  bound  to  pay  their  premium 
notes,  and  come  in,  as  they  proposed  to  do  in  regard  to 
tlieir  other  claims,  in  a^o  rcUa  division  of  the  assets  of 
the  company  amongst  all  its  members  and  creditors. 
What,  as  mutual  insurers,  they  were  ratably  entitled  to, 
could  only  be  ascertained  after  all  the  means  of  this  as.so- 
ciation  were  called  in,  and  the  demands  upon  it  liqui- 
dated. 

It  is  said,  that  the  cases  in  the  books  relate  to  mutual 

fire  companies  and  have  no  application  to  marine  compa- 
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B]«8.  If  by  this  is  loeaiit  loarine  companies  not  formed 
on  the  m«t^  principle,  the  obeervatton  is  correct.  But 
there  maj  be  matnal  companies  to  make  marine  insu- 
rance, as  well  as  against  loss  or  damage  by  fire ;  or  they 
may  be  empowered  to  take  both  species  of  risks.  The 
company  of  which  the  defendants'  firm  were  member.^ 
was  of  the  latter  description.  {White  v.  Hadght^  16  N,  Y. 
310;  Lawn  of  1841,  c.  252.) 
The  jo^giAent  of  the  Superior  Court  shoold  be  affirmed. 

CoMSTOCK,  C.  J. — The  original  corporators  of  the  Gen- 
eral Mutual  Insurance  Company  were  the  persons  who 
should  ^present  to  the  commissioners  nconed  in  p  «  ^^^ 
the  charter,  applications  for  insurance  to  be  ef- 
fected, amounting  to  at  least  $500,000.  When  applica- 
tions should  be  received  to  that  amount,  the  company 
was  allowed  to  organize  by  choosing  trustees ;  all  persons 
taking  policies  were  to  become  members,  aft  well  as  all 
^  persons  holding  certificates  of  losses  under  policies  issued. 
The  company  was  to  have  no  subscribed  capital  j  its  en- 
tire capital  was  to  consist  of  premiums  on  insurance,  and 
the  profits  arising  from  the  investment  of  those  premiums; 
the  capital  thus  to  be  constituted  could  not  be  withdrawn, 
until  it  reached  $500,000.  All  net  profits  over  that 
amount  were  subject  to  division  amongst  those  who  took 
insurance  and  paid  premiums  thereon,  and  the  division 
was  to  be  made  on  pro  rata  principles ;  the  share  of  each 
member  being  represented  in  certificates  of  profits.  The 
net  profits  were  to  be  arrived  at,  annually,  by  striking 
the  balance  between  the  premiums  earned  during  the 
previous  year,  and  the  income  from  investments,  on  the 
one  side,  and  the  amount  of  losses  and  expenses  during 
the  same  year,  on  the  other.  The  certificates  of  profits 
could  not  be  redeemed,  until  the  accumulated  profits  of 
the  company  should  amount  to  half  a  million  of  dollars, 
and  then  only  the  excess  could  ever  be  applied  to  that 

purpose.     All  the  net  earnings  of  the  company,  there* 
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fore,  not  exceeding  that  sum,  formed  the  capital,  which, 
in  case  of  insolvency,  must  be  applied  to  the  payment  of 
debts;  and  this  capital  was  to  be  contributed  by  the 
members,  in  the  form  of  premiums  on  their  policies. 

The  charter  says  nothing  of  subscription  or  premium 
notes  or  of  notes  of  any  kind ;  it  speaks  of  premiums  only ; 
every  person  taking  a  policy  was  bound  to  pay  the  estab- 
lished rates  of  insurance.  Doubtless,  the  company  might 
give  him  a  credit  and  take  his  time  obligations ;  any  in- 
surance company  can  do  so,  if  not  prohibited  by  law.  But 
if  such  was  the  course  of  dealing  in  this  company,  the 
notes  taken  nevertheless  represented  the  cash  which  the 
insured  was  bound  to  pay  as  the  consideration  of  his 
policy,  and  they  constituted  as  much  a  portion  of  the 
capital  of  the  company,  as  if  the  money  had  been  paid. 
The  notes  were  to  be  reckoned  as  part  of  the  earnings  in 
*  1  V  1  ®^^^  year,  because  they  *repre8ented  the  pre* 
•'  miums  of  that  year.  Those  who  gave  them  w^ere 
entitled  to  all  the  privileges  of  membership,  as  much  as 
those  who  paid  a  cash  consideration  for  their  insurances. 
(Charter,  Laws  of  1841,  c.  229;  amended,  Laws  of  1842, 
c.  138.) 

The  defendants,  in  the  year  1853,  took  various  policies 
or  renewals  of  policies  from  this  company,  the  premiums 
on  which  amounted  to  $2422.50.  Instead  of  paying  these 
premiums  in  cash,  their  notes  therefor,  at  one  year,  were 
accepted  by  the  company.  According  to  the  principles 
of  the  charter,  this  sum  was  the  contribution  made  by 
them  to  the  capital  of  the  corporation ;  which,  in  the  event 
of  insolvency,  all  the  creditors  were  equally  entitled  to. 
If  the  defendants  had  made  this  contribution  in  cash,  it  is 
quite  clear,  they  could  not  withdraw  any  portion,  to  apply 
on  the  debt  due  from  the  company  to  them ;  they  were  cred- 
itors in  respect  to  the  losses  sustained  under  their  policies ; 
they  were  also  debtors  in  respect  to  their  notes.  But 
they  held  still  another  relation,  to  wit,  that  of  members 

of  the  company  and  contributors  to  its  capital ;  their  notes 
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represented  that  contribution.  They  are  in  no  better 
situation  than  other  members,  in  consequence  of  having 
failed  to  pay  their  premiums  in  money.  Whatever  form 
their  contributory  share  in  making  up  the  fund  assumed, 
the  amount  was  irrevocably  pledged  to  the  payment  of 
debts,  until  that  and  all  like  contributions  from  other  in- 
sured parties  reached  the  net  sum  of  $500,000  over  all 
losses  and  expenses ;  and  on  a  final  division,  if  one  should 
ever  be  made,  after  paying  all  debts,  the  entire  fund  thus 
constituted  and  consolidated  would  be  paid  out  upon  the 
certificates  of  profits  held  by  the  members.  I  consider  it 
plain,  therefore,  that  the  rules  of  set-oflF  between  debtor 
and  creditor  have  no  application  to  this  case.  The  de- 
fendants are  entitled  as  creditors  to  have  their  losses  paid, 
if  there  are  assets  enough  to  pay  all  the  debts  of  the 
corporation ;  but  to  allow  them  to  set  off  their  notes  against 
those  losses,  would  be  to  suffer  them  to  withdraw  so  much 
of  the  capital  and  apply  it  to  their  own  peculiar  benefit. 
This  they  have  no  better  right  to  do,  than  any  other 
member  has  to  subtract  the  portion  which  he  may  have 
contributed,  whether  in  cash  or  time  obligations.  A 
creditor  of  a  corporation  who  is  also  a  *stockholder  ^  ^ 
cannot  demand  from  the  corporation  the  portion  ^ 
of  the  capital  which  he  has  paid  in,  and  apply  it  to  the 
extinguishment  of  the  debt;  if  notes  are  substituted  for 
cash,  in  making  up  the  capital,  the  result  is  still  the  same. 
The  defendants  became  stockholders,  so  far  as  such  a 
company  can  be  said  to  have  stockholders,  by  giving  their 
notes  for  the  amount  of  their  premiums ;  in  respect  to 
those  notes  they  were  more  than  mere  debtors.  These 
obligations,  accepted  as  their  contributory  share  of  the 
capital,  entitled  them  to  all  the  rights  and  privileges  of 
membership ;  like  every  other  member  of  a  moneyed  or 
trading  corporation,  they  took  the  chances  both  of  gain 
and  loss.  If  we  allow  them  the  set-off  which  they  de- 
mand, we  virtually  relieve  them  from  the  hazard  of  loss, 
because  we  separate  from  the  fund  and  return  to  them  all 
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theit  intei^est  in  the  comttion  adventure.  Tfhe  result  is, 
they  must  come  in  with  other  cfcditoi's  in  respect  to  the 
looses  Tinder  their  policies ;  they  have  an  equal  right  with 
the  6ther  creditors  to  be  ^aid  oiit  of  the  assets  which  went 
into  the  hands  of  the  receiver,  aind  the  rights  of  such 
cterfitors  are  in  a'fl  respects  eqtial  to  theirs.  In  the  ad- 
ministration of  those  assets,  they  will  be  benefited  by  the 
contributions  which  other  members  6f  the  company  made 
to  its  Capital,  and  they  should  derive  a  like  benefit  from 
the  mutual  relations  established  bjr  the  charter.  These 
Reciprocal  benefits  cannot  depend  oh  the  accident  of  notes 
being  given  for  premiums,  instead  of  payment  in  cash, 
nor  on  the  accident  of  the  note  of  one  dealer  or  member 
becoming  due  and  being  ^aid  before  that  of  another. 

The  result  is,  that  the  plaintiff  was  entitled  to  recover 
on  the  notes  in  question,  without  set-off  for  losses.  The 
judgment  should  therefore  be  aflSrmed. 

Judgment  affirmed. 
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Jebsup  V.  HuLSE  et  aL 
Assignmeni/or  (he  Benefit  of  Creditors^ 

A  dauBe  in  aa  asBignment  for  the  benefit  of  creditors,  directing  ibo  as- 
signee to  dispose  of  tho  assigned  property,  at  sach  time  and  in  such 
manner  *'  as  may  be  most  conducive  to  the  interests  of  the  creditors,  and 
convert  the  same  into  money,  as  soon  as  may  be  consistent  with  such 
interests,"  does  not  invalidate  it;  it  is  mere  Burplasage,  and  gi^es  the 
trastee  no  discretionary  power. 

Jessup  V,  Hulse,  29  Barb.  589,  reversed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  second  district,  affirming  a  judgment  entered  on  a 
verdict.     (Reported  below,  29  Barb.  539.) 

This  was  an  action  brought  by  Thomas  Jessup,  a  credi- 
tor of  Charles  E.  Hulae,  one  of  the  defendants,  to  set 
aside  a  conveyance  ma^de  by  Joseph  W.  Gott,  (to  whom 
Charles  E.  Hulse  had  made  an  assignment  for  the  benefit 
of  creditors)  to  Parmelia  Hulse,  the  wife  of  Thomas  E. 
Hulse,  the  other  defendant,  and  to  subject  the  property 
to  the  payment  of  a  judgment*  recovered  by  the  plaintiff 
against  Charles  E.  Hulse. 

The  assignment  of  Charles  E.  Hulse  for  the  benefit  of 
his  creditors,  authorized  the  trustee  "to  sell,  dispose 
of,  and  convey  the  said  real  estate  and  personal  property, 
at  such  time  or  times,  and  in  such  manner,  as  shall  be 
most  conducive  to  the  interests  of  t^e  creditors  of  the 
said  party  of  the  first  part,  and  convert  the  same  into 
money,  as  soon  as  may  be  consistent  with  the  interest  of 
said  creditors."  The  conrt  below  held  that  the  assign- 
ment was  fraudulent  upon  its  face;  and  a  verdict  and 
judgment  in  favor  of  the  plaintiff  having  been  affirmed  at 

general  term,  the  defendants  took  this  appeal. 
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Gott  and  Van  Dtizer,  for  the  appellants. 

Brewster,  for  the  respondent. 

Selden,  J. — The  question  presented  by  this  case  is, 
whether  a  general  assignment  for  the  benefit  of  creditors, 
is  void  upon  its  face,  because  it  contains  the  following 
clause,  viz. :  "  To  sell,  dispose  of,  and  convey  the  said  red 
estate  and  personal  property,  at  such  time  or  times,  and 
in  such  manner,  as  shall  be  most  conducive  to  the  interests 
of  the  creditors  of  the  said  party  of  the  first  part,  and 
convert  the  same  into  money,  as  soon  as  may  be  consist^ 
ent  with  the  interest  of  said  creditors." 
*  169  1  *The  principles  governing  this  class  of  instru- 
ments have  been  so  clearly  and  definitely  settled 
by  a  series  of  decisions,  in  the  courts  of  this  state,  that 
very  little  is  left  to  be  determined  in  regard  to  them. 
Although  they  tend,  in  almost  every  case,  to  some  extent, 
to  hinder  and  delay  particular  creditors  in  the  prosecu- 
tion of  their  legal  remedies,  they  are,  nevertheless,  sus- 
tained, when  made  by  an  insolvent  debtor,  where  no  un- 
necessary delay  is  produced.  But  it  has  been  repeatedly 
held,  that  as  creditors  who  have  obtained  judgment  have 
both  a  legal  and  equitable  right  to  have  the  property  of 
their  debtor  immediately  appropriated  to  the  satisfac- 
tion of  their  demands,  if  the  debtor  assigns,  he  can 
authorize  no  delay,  in  any  form,  except  such  as  is  neces- 
sarily and  unavoidably  incident  to  such  a  trust.  The 
assignee  is  a  sort  of  substitute  for  the  oflicers  of  the  law, 
and  must  be  left  to  act  under  the  obligations  and  respon- 
sibilities which  the  law  imposes.  The  assignor  can 
neither  prescribe  conditions,  nor  invest  the  assignee  with 
powers  which  tend  in  any  degree  to  vary  or  modify  the 
duties  which  the  law  devolves  upon  him.  Beyond  invest- 
ing the  assignee  with  the  legal  title,  and  directing  the 
order  in  which  the  proceeds  shall  be  applied,  the  debtor 

can  exercise  no  control  whatever  over  the  assigned  prop- 
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erty.  Any  clause  in  the  assignment,  therefore,  which 
could  legitimately  be  set  up  by  the  assignee,  as  a  justifi- 
cation for  a  course  of  conduct,  in  regard  to  the  assigned 
property,  in  any  respect  diflFerent  from  that  which  the 
law  would  dictate,  of  necessity,  vitiates  the  assignment. 

It  has,  however,  never  been  held,  that  a  provision  in 
mere  affirmance  of  the  legal  obligations  of  the  assignee, 
(authorizing  him,  in  terms,  to  do  precisely  what  the  law, 
if  the  assignment  was  silent  on  the  subject,  would  require 
him  to  do)  would  affect  the  validity  of  the  instrument. 
As  the  agent  or  officer  of  the  law,  the  assignee  is  neces- 
sarily invested  with  some  discretionary  power.  He  can- 
not sell  instanteTj  but  is  bound  to  exercise  reasonable  care 
anjj  prudence  in  regard  to  the  time  and  circumstances  of 
the  sale ;  he  may  take  time  to  advertise,  and.  must,  there- 
fore, select  the  day  when  the  sale  is  to  take  place.  If  no 
bidders  should  attend  upon  the  day  appointed,  he  would 
have  *power,  and  it  would  be  his  duty,  to  post-  r  #  1 7A 
pone  the  sale  to  another  day.  He  would  be 
obliged  also,  to  determine  whether  the  property  should 
be  sold  in  separate  parcels,  or  all  in  one  parcel,  and  to 
exercise  in  that  and  other  similar  respects,  some  discre- 
tion as  to  the  manner  and  circumstances  of  the  sale.  In 
all  these  arrangements,  he  would  be  bound  to  consult  the 
interests  of  the  creditors,  and  would  have  no  right  to 
defer  the  sale  longer  than  these  interests  might  be  sup- 
posed imperatively  to  require. 

Now,  the  question  in  this  case  is,  whether  the  clause 
objected  to  goes  beyond  a  mere  affirmance  of  these  plain 
legal  obligations.  The  law,  as  we  have  seen,  would 
require  the  assignee  to  make  such  arrangements  in  regard 
to  the  manner  of  the  sale  as  would  seem  best  calculated 
to  promote  the  interests  of  the  creditors ;  and  to  sell  the 
property,  and  convert  it  into  money,  without  any 
unnecessary  delay.  This  is  precisely  what  is  required  by 
the  t^rms  of  this  assignment;   the  assignee  is  virtually 

directed  to  perform  his  duty  according  to  the  rules  and 
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requirements  of  the  law.  If  the  clause  in  question  pttr- 
ported,  in  terms,  to  invest  th-e  assignee  wiith  any  discre-. 
tion,  as  conaing  directly  from  the  assigfnor  hiraself,  it 
would  be  fetal  to  the  assignment;  as,  if  it  liad  authorized 
the  assignee  to  dispose  of  the  property^  at  such  tirae  and 
in  such  manner  as,  in  Ms  jvdgmeniy  would  be  most  condu- 
cive to  the  interests  of  the  creditors,  or  as  he  should  deem 
expedient  and  best  calculated  to  promote  their  interests. 

The  difference  between  a  discretion  conferred  by 
an  assignor,  as  a  power  accompanying  the  transfer  of  the 
title,  and  that  discretion  which  results  ex  necesaiicEte  from 
the  duty  which  the  assignee  has  to  perform,  is  obvioiw. 
The  assignor,  being  the  absolute  owner  of  the  property, 
and  in  no  manner  obliged  to  assign,  may  annex  sjich 
conditions  and  qualifications  to  the  transfer  as  he  pleases. 

If  he  annex  an  improper  condition,  the  court  must  pro- 
nounce the  assignment  itself  void ;  it  cannot  bold  the 
transfer  good,  and  disregard  the  condition ;  because  that 
would  be  to  take  the  property  from  the  assignor  against 

*  1  "71  1  ^^^  ^^^ '  ^^  having  consented  *to  part  with  his 
^  title  only  upon  certain  conditions,  the  transfer  and 
the  condition  must  stand  or  fall  together.  If,  therefore, 
the  court  upholds  the  assignment,  it  must,  of  necessity, 
protect  and  enforce  the  terms  and  conditions  upon  which 
it  is  made;  it  cannot  sustitute  its  own  discretion  for  that 
with  which  the  assignor  has,  in  express  terms,  invested 
the  assignee.  The  discretion  of  the  latter,  in  siich  a  case, 
would  be  absolute,  and  bevond  the  control  of  the  court,  if 
honestly  exercised.  Any  bad  faith  on  the  part  of  the 
assignee  would,  of  course,  justify  judicial  interposition, 
but  nothing  short  of  it.  The  control  which  courts  of 
equity  have  over  trusts,  must  be  exercised  with  due 
regard  to  the  terms  of  the  instrument  by  which  the  trust 
is  created.  Under  a  provision,  therefore,  which  expressly 
gives  to  the  assignee  a  discretion  as  to  time,  the  sale 
of  the  property  might  bo  indefinitely  delayed,  so  long  as 

the  assignee  might  deem  it  expedient  to  wait  for  better 
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prices ;  and,  hence,  the  effect  of  such  a  provision  in  sab- 
verting  the  assignment.  On  the  other  hand,  that  discre- 
tion which  is  unavoidably  incident  to  the  trust  reposed 
in  the  assignee,  is  entirely  subordinate  to  the  judicial 
power,  and  any  error  of  judgment  on  the  part  of  the 
assignee,  in  its  exercise,  could  be  at  once  corrected  by  an 
application  to  the  court. 

All  the  cases  involving  this  question  which  have  here- 
fore  arisen  in  this  state  have  been  decided  in  accordance 
with  these  views.  An  assignment  authorizing  the  as- 
signees to  convert  the  property  into  money, "  within  such 
convenient  time  as  io  ihem  should  seem  meet,"  was  held 
void  upon  its  face,  in  the  case  of  WoocBmm  v.  Moaher 
(9  Barb.  255).  So,  in  Murphy  v.  BeU  (8  How.  Pr.  468), 
where  the  assignees  were  directed  to  convert  the  assigned 
estate  into  money,  "  within  such  convenient  time  as  to 
them  shall  seem  meet,  and  as  shall  be  most  conducive  to 
the  interests  of  all  parties  concerned,''  the  assignment 
was  in  like  manner  condemned.  Both  these  cases  are 
ched  with  approbation  by  this  court,  in  the  case  of  Brig- 
ham  V.  TiRinghast  (IB  N.  Y.  215).  In  Kellogg  v.  Skmaon 
(11  N.  Y.  302),  the  authority  given  to  the  assignees  was 
to  sell  and  dispose  of  the  property,  upon  such  terms  and 
conditions  as  in  their  judgment  may  *appear 'best  ^  ^  ^^^ 
and  most  for  the  interest  of  the  parties  concerned ;  ^ 
and  this  court  sustained  the  assignment,  upon  the  ground 
that  the  phrase  "  terras  and  conditions  "  related  exclu- 
sively to  the  manner  of  conducting  the  sale;  but  the 
court  said,  that  if  the  discretion  vested  in  the  assignees 
had  extended  to  the  time  of  sale,  it  would  have  been 
fatal  to  the  assignment.  A  discretion  as  to  the  time  for 
distributing  the  proceeds  of  the  assigned  property,  has 
also  been  held  to  avoid  the  assignment.  D'lvernois  v. 
Leavitt,  23  Barb.  63).  There,  the  assignees  were  author- 
ized to  distribute  the  funds  realized  under  the  assignment, 
amofng  the  general  creditors,  ^*  at  such  reasonable  time  or 

times  as  thev,  in  their  discretion,  might  think  proper." 
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In  each  of  these  cases,  it  will  be  seen,  that  the  assign- 
ment contained  language  expressly  authorizing  the  as- 
signees to  determine  when  the  proper  time  for  action  had 
arrived.  The  property  was  to  be  sold,  or  the  proceeds 
distributed,  not  at  such  time  as  the  law  would  dictate, 
bnt  when  it  should,  in  thejydgmerU  of  the  assignees,  be  ex- 
pedient. Tho  assignment  in  the  present  case  contains  no 
such  language.  It  requires,  it  is  true,  that  the  interest 
of  the  creditors  shall  be  consulted  in  fixing  the  time ;  but 
it  does  not  say  that  the  assignee  shall  be  the  judge  of 
those  interests.  Whatever  discretion  is  vested  in  the  as- 
signee here,  he  derives,  not  from  the  terms  of  the  assign- 
ment, but  from  the  law ;  and  it  is  this  which  distinguishes 
the  present  case  from  all  those  in  which  the  assignment' 
has  been  condemned.  The  legal  effect  of  this  assignment 
is  in  no  respect  different  from  what  it  would  be,  if  its 
language  had  been  that  the  assignee  should  sell  inmie- 
diately,  or  at  such  time  or  times  as  his  duty  would  re- 
quire. 

The  rule  on  this  subject  is,  as  this  court  has  before  said, 
that  all  that  an  insolvent  debtor,  who  makes  a  voluntary 
assignment  for  the  benefit  of  his  creditors,  can  properly 
do,  is,  to  authorize  a  sale  of  the  property,  and  direct  the 
order  in  which  the  proceeds  shall  be  applied;  in  the 
present  case,  the  assignor  has  done  no  more  than  this. 
The  phrases  objected  to  are  wholly  superfluous,  and  with- 
out the  slightest  effect  upon  the  construction  of  the  as- 
*  17<^  1  sig^^®^^'  *The  rule  that  "mere  surplusage  does 
not  vitiate,"  is  as  applicable  to  such  an  instru- 
ment as  to  a  judicial  pleading.  The  judgment  should,  I 
think,  be  reversed,  and  there  should  be  a  now  trial  with 
costs  to  abide  the  evcnl^. 

Judgment  reversed,  and  new  trial  awarded.' 

'  Followed  in  Benedict  t.  Hnntingdon,  32  N.  Y.  219 ;  and  Townsend  e. 
Steams,  Ibid.  209 ;  and  see  Whitney  v.  Krows,  11  Barb.  198  ;  Clapp  «. 
Utley,  16  How.  Pr.  384 
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Commissioners  op  Excise  op  Tompkins  County  v, 

Taylor  et  <d. 

Excise. — Intoxicating  Liquors. 

Under  the  Act  of  1857,  c.  628,  the  sale  of  strong  lieer,  in  quantities  less 
than  five  gallons,  without  a  license,  renders  the  seller  liable  to  the  ]>en- 
alty  of  |50. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  sixth  district,  where  judgment  was  rendered  in 
favor  of  the  plaintiflF,  upon  a  case  submitted  under  §  372 
of  the  Code. 

It  appeared  by  the  case  submitted,  that  the  defend- 
ants, on  the  3d  October  185d,  sold  "strong  beer"  to  one 
J.  R.  Smith,  in  a  quantity  less  than  five  gallons,  to  be 
drunk  in  their  store,  without  having  a  license.  The 
plaintiffs  claimed  that  the  defendant  had  thereby  forfeited 
the  sum  of  $50,  for  which  this  suit  was  brought ;  and  the 
court  below  having  so  decided,  the  defendants  took  this 
appeal. 

*Ferris  and  Dotve,  for  the  appellants. 

[*174 

DaiuXy  Beers  and  Howard,  for  the  respondents. 

Welles,  J. — ^The  law  upon  which  the  judgment  in  the 
court  below  was  founded,  is  the  13th  section  of  the  act 
entitled  "  an  act  to  suppress  intemperance,  and  to  regu- 
late the  sale  of  intoxicating  liquors,"  passed  16th  April 
1857.  (Laws,  vol.  2,  405).  That  section  is  in  the  follow- 
ing words:  "Whoever  shall  sell  any  strong  or  spirituous 
liquors  or  wines,  in  quantities  less  than  five  gallons  at  a 
time,  without  having  a  license  therefor,  granted  as  herein 
provided,  shall  forfeit  fifty  dollars  for  each  offence."  The 
only  question  to  be  decided  is,  whether  strong  beer  is 
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embraced  in  the  terms  strong  or  spirituous  liquors,  as 
expressed  in  the  section  referred  to. 

In  the  case  of  Nevin  v.  Ladue  (3  Denio  43),  it  was  held 
by  the  supreme  court,  that  ale  and  strong  beer  were  in- 
cluded in  the  terms  "strong  or  spirituous  liquors"  as 
used  in  the  excise  law  of  the  Revised  Statutes  (1  R.  S. 
680,  §  15),  making  it  penal  to  sell  such  liquors  in  quanti- 
ties less  than  five  gallons,  without  a  license.  The  section 
of  the  revised  statutes  referred  to  is  identical  with  §  J3 
of  the  act  of  1857,  above  recited,  excepting  that  in  the 
former,  the  penalty  for  such  sale  was  $25,  and  in  the 
latter,  it  is  $50. 

The  case  of  Nevin  v.  Ladue  was  afterwards  taken  to 
the  court  of  errors  (3  Denio  437),  where  the  judgment  of 
the  supreme  court  was  reversed,  on  the  ground  that  upon 
the  trial  before  the  justice,  where  the  action  was  origin- 
ally commenced,  the  judgment  was  rendered  against 
Nevin,  on  bis  confession  that  he  had  sold  ale,  or  strong 
beer,  or  fermented  beer,  without  a  license;  he  was 
charged  before  the  juatice  with  having  sold  ale,  strong 
beer,  or  fermented  beer,  and  he  confessed  the  charge. 
The  court  of  enrors  held,  that  the  term  "  fermented  beer" 
might  have  well  been  understood  by  Nevin  to  mean  some 
*  17*1  1  ^^®  ^^  ^^®  *various  kinds  of  beer  which  had  long 
been  in  use  in  this  country,  under  the  different 
names  of  spruce  beer,  ginger  beer,  molasses  beer,  ^c, 
none  of  which  could  properly  be  termed  "strong  beer" 
or  be  included  in  the  words  of  the  statute,  "  strong  or 
spirituous  liquors;"  and  all  of  which  had  undergone,  to 
some  extent,  the  process  of  fermentation,  and  therefore, 
as  the  charge  confessed  was  of  selling  only  one  of  three 
kinds  of  liquor,  to  wit,  ale,  or  strong  beer,  or  fermented 
^beer,  the  charge  and /confession  might  as  well  relate  to 
the  latter  as  to  either  oftheothers,  and  being  thue.in  the 
alternative,  did  not  prove  the  sale  of  either  one  in  par- 
ticular. The  only  opinion  reported  in  the  court  of  errors 
was  by  Chancellor  Walworth,  who,  after  an  elaborate 
192 


I860.]       Commissioners  of  Excise  v.  Taylob.  175 


Opinion  of  the  Coart,  per  Welles,  J. 

—I ■ — 

examination  of  the  question,  holds  decidedly  that  ale  and 
strong  beer  were  both  included  in  the  words  "strong 
liquors,"  and  that  both  were  within  the  prohibition  of  tho 
statute ;  but  for  the  reason  stated  before,  he  was  in  favor 
of  reversing  the  judgment.  The  report  of  the  case  states 
that  Senators  Barlow,  Spencer  and  Wright  delivered 
written  opinions  for  reversal,  on  the  ground  that  the 
question  whether  the  sale  of  ale  or  strong  beer  was  pro- 
hibited by  the  statute  did  not  arise ;  it  not  being  shown, 
as  they  construed  the  return  of  the  justice,  that  the  de- 
fendant had  sold  such  liquors;  but  their  opinions  are  not 
reported.  It  does  not  appear,  that  any  member  of  the 
court  expressed  any  dissent  from  the  views  of  the  chan- 
cellor. The  case,  especially  as  decided  by  the  supreme 
court,  is  an  authority  directly  in  point,  in  support  of  the 
judgment  of  the  court  below  in  the  case  under  considera- 
tion. 

In  the  case  of  TJie  People  v.  Whedock  (3  Parker  Cr.  R.. 
9),  it  was  held,  that  the  word  "beer,"  in  its  ordinary 
sense,  denoted  a  beverage  which  is  intoxicating,  and  was; 
within  the  meaning  of  the  words  "strong  and  spirituous 
liquors,"  afe  used  in  the  revised  statutes.  The  case  was 
decided  at  a  general  term  of  the  supreme  court  in  the 
seventh  district,  in  March  1855.  There  may  seem  to  be, 
at  first  view,  a  discrepancy  between  the  case  last  referred 
to  and  that  of  Nevin  v.  Ladue^  inasmuch  as  the  latter 
holds  that  the  sale  of  "  fermented  beer  "  is  not  prohibited, 
and  in  the  former, "  beer  "  is  held  to  be  within  the  prohi- 
bition *of  the  statute.  But  this  apparent  discrep-  ^  ^  ^  . 
ancy  disappears,  when  it  is  borne  in  mind,  that  in  '■ 
Xevin  v.  Ladue,  the  expression  "  fermented  beer  "  is  used 
in  addition  or  in  contradistinction  to  "strong  beer,"  show- 
ing clearly  that  fermented  beer  is  there  intended  as  some- 
thing different  from  strong  beer,  or  as  beer  which  is  not 
strong.  In  The  Board  of  Commisssonera^  dc,  of  Cayuga 
County  v.  Freeoff(Vl  How.  Pr.  442),  it  was  held  at  special 

term,   that  "ale    and    strong   beer"   were    included  in 

193 


176  Commissioners  of  Excise  v.  Taylor.     [M  ircli, 


opinion  of  the  Court,  per  Welles,  J. 


the  prohibition  of  the  13th  section  of  the  excise  law 
of  1857;  that  case  was  decided  in  January  1858.  In  the 
case  of  The  People  v.  CriUey,  decided  at  a  general  term 
of  the  supreme  court  in  the  second  district,  in  July  1855 
(20  Birb.  246),  it  was  held,  that  the  sale  of  ale  in  quanti- 
ties leas  than  five  gallons,  without  a  license,  \yas  not  pro- 
hibited by  the  excise  law  of  the  revised  statutes. 

The  foregoing  are  all  the  reported  cases  decided  in  this 
state  that  I  have  met  with,  bearing  upon  the  question 
under  consideration^  But  I  understand,  that  in  several  of 
the  districts,  and  particularly  in  the  sixth,  the  supreme 
court  have  uniformly  held,  both  at  general  and  speiMj'l 
terras,  that  the  sale  of  ale  and  strong  beer  are  within  the 
prohibitions  of  both  the  excise  law  of  the  revised  statutes 
and  that  of  1857;  and  I  am  not  aware  that  the  case  of 
The  People  v.  CriUey  (supra)  has  ever  been  followed  out 
of  the  second  district. 

But,  independently  of  any  adjudications  of  the  question, 
it  seems  to  me  entirely  apparent,  that  the  legislature  had 
in  view,  both  in  the  excise  law  of  the  revised  statutes  and 
in  the  statute  of  1857,  referred  to,  and  particularly  in  tlie 
latter,  the  regulation  of  the  sale  of  all  and  every  kind  of 
intoxicating  liquors,  and  intended  to  prohibit  tlieir  sale  in 
quantities  less  than  five  gallons,  without  the  license  pro- 
vided for.  Among  the  various  descriptions  of  liquors 
mentioned  in  the  statute  of  1857,  the  sale  of  which 
it  undertakes  to  regulate,  none  are  specified  by  name,  ex- 
cepting wine,  and  that  only  by  the  general  term,  "wine" 
or  "  wines,"  without  describing  in  any  way  the  kind 
of  wine.  In  other  respects,  descriptive  words  ai*e 
employed  to  show  the  kind  or  character  of  liquors,  the 
sale  of  which,  without  *licen8e,  is  denounced. 
^  First,  in  the  title  of  the  act:  It  is  to  suppress  in- 
temperance, and  to  regulate  the  sale  of  intoxicating 
liquors;  §§  2  and  6  use  the  expression  "strong  and  spiritu- 
ous liquors  and  wines;"  §  5  uses  the  words  "strong  or 

spirituous  liquors;"  §  10,  "any  sort  of  strong  or  spirituous 
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liquors  or  wines;"  §§  11,  20/25  and  27,  "strong  or 
spirituous  liquors  or  wines,"  §§  12,  13,  14,  15,  18  and  28, 
"any  strong  or  spirituous  liquors  or  wines j"  §  12,  "any 
spirituous  liquors  or  wines;"  §  15,  "  any  strong  or  spiritu- 
ous liquor;"  §  19,  "  intoxicating  liquors;"  §  29,  "  import- 
ed or  other  intoxicating  liquor,"  also,  "intoxicating 
liquors  or  wines;"  §  31,  "intoxicating  drinks." 

The  ravages  upon  the  physical,  intellectual  and  spirit- 
ual condition  of  our  race,  by  the  habitual  use  of  intoxica- 
ting beverages,  together  with  the  labors  for  the  last  forty 
years  of  benevolent  and  philanthropic  individuals  to  ar- 
rest the  scourge,  by  efforts  to  produce  a  revolution  in  the 
sentiments,  practices  and  habits  of  the  community  in 
respect  thereto,  and  the  several  legislative  enactments 
with  the  same  end  in  view,  which  have  been  the  results 
of  those  labors  and  efforts,  are  all,  as  I  think,  matters  of 
judicial  cognisance,  and  are  proper  to  be  borne  in  mind 
and  referred  to  in  our  examinations,  to  ascertain  the  mean- 
ing and  true  interpretation  of  the  statute  now  in  force  on 
the  subject. 

In  view  of  these  considerations,  it  is  quite  apparent,  that 
the  great  and  paramount  object  and  design  of  the  legisla- 
ture, in  the  present  statute,  was  to  restrain,  not  by  abso- 
lute and  indiscriminate  prohibition,  but  by  a  process  of 
regulation,  the  habitual  and  intemperate  use  of  any  in- 
toxicating beverage.  In  the  language  of  the  title  of  the 
act,  it  was  to  prevent  intemperance.  In  looking  through 
the  act,  we  see  that  this  was  to  be  accomplished  princi- 
pally by  regulating  the  sale  of  certain  liquors,  in  small 
quantities,  and  by  particular  and  limited  prohibitions  of 
such  sales.  The  liquors,  the  traffic  in  which  was  to  be 
thus  regulated,  were  such  as  were  known  to  be  capable, 
when  drank,  of  producing,  and  which  generally  resulted 
in,  partial  or  total  intoxication.  Speculations  have,  from 
time  to  time,  been  *indulged  in,  founded  upon  the  ^  ^  ^tjQ 
per-centage  of  alcohol  which  different  kinds  of  •■ 

beverages  contain,  as  ascertained  by  chemical  analyses: 
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and  attempts  have  beeif  made,  to  show  that  the  character 
or  strength  of  the  liquors,  the  sale  and  use  of  which  the 
statute  was  intended  to  regulate  and  repress,  is  to  be 
governed  by  such  per-centage.  But  it  seems  to  me,  that 
but  one  safe  Hnd  sensible  line  of  distinction  can  be  drawn 
between  the  diflFerent  kinds  of  liquor  containing  alcohol, 
in  order  to  determine  upon  which  of  them  the  statute  was 
intended  to  operate ;  and  that  is,  between  those  which  are 
capable  of  causing  intoxication,  and  those  containing  so 
small  a  per-centage  of  alcohol  that  the  human  stomach  can- 
not contain  sufficient  of  the  liquor  to  produce  that  effect; 
as  is  said  to  be  the  case  with  respect  to  spruce  beer,  ginger 
beer,  lager  beer^  and  some  others.  It  must  be  strong  liquor ; 
that  is,  strong  enough  with  the  inebriating  principle  or 
element,  whether  obtained  by  distillation  or  fermentation, 
to  produce  intoxication.  If  that  be  its  character,  the 
unlicensed  vender  at  retail,  or  in  the  quantities  mention- 
ed in  the  13th  sectioUj  incurs  the  penalty  of  the  statute. 

Now,  that  ale,  strong  beer,  porter  and  most  of  the  fer- 
mented drinks  known  in  this  country,  and  which  are  sold 
at  public  houses  and  groceries,  by  the  drink,  can  and  do 
produce  intoxication,  to  a  greater  or  less  extent,  and  that 
such  is  the  ordinary  eflfect  of  their  use  as  a  beverage,  no 
man  of  mature  yeara,  who  is  not  strangely  oblivious  to 
surrounding  and  passing  events,  can  have  failed  to  ob- 
serve ;  the  fact  is  so  patent,  that  it  is  impossible  to  close 
our  eyes  against  it.  There  is,  in  my  opinion,  one  aspect 
in  which  the  unrestrained  sale  of  such  liquors  by  the 
drink,  is  far  more  injurious  than  that  of  distilled  liquors. 
I  allude  to  the  temptation  it  presents  to  the  reformed  or 
reforming  inebriate,  who  will  much  more  readily  yield  to 
a  draught  of  the  former  than  of  the  latter,  and  thus  fall  a 

'  Lager  beer,  if  intoxicating,  is  within  the  excise  law:  the  court,  how- 
ever, wiU  not  take  notice  of  its  intoxicating  character,  but  will  submit 
the  question  to  the  jury.  Rau  v.  People,  63  N.  Y.  277;  People  v.  Zeiger, 
6  Park.  355.  And  see  People  «.  Hart,  24  How.  Pr.  289;  Josephdaffer  v. 
State,  32  Ind.  402. 
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hopeless  victim  to  the  appetite  which  he  had  well  nigh 
conquered. 

Upon  the  whole,  it  seems  to  me  but  little  short  of  ab- 
surd, to  contend  that  the  excise  law  now  in  force  should 
receive  the  construction  contended  for  by  the  appellant, 
which  would  leave  *at  least  one-half  of  the  evil  ^  ^  ^  ^^ 

r    179 

intended  to  be  remedied  entirely  untouched  and  •- 
unprovided  c^ainst.     For  the  foregoing  reasons,  I  am  in 
favor  of  affirming  the  judgment  of  the  supreme  court. 

Judgment  affinned. 
GoMSTOCK,  C.  J.  and  Dekio,  J.,  dissented. 
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Chouteau  d  al.  v.  Suydam. 

Eocecution  of  Contract — Responsibilities  of  Executors. — 

Judgment  on  Appeal 

Where  an  instrument,  purporting  to  be  the  deed  ot  two  parties,  is  exe- 
cuted by  one  only,  and  delivered,  whether  or  not  he  is  bound,  depends 
upon  the  particular  circumstances  of  the.  case,  which  may  be  shown  by 
parol ;  if  the  other  be  a  n>ei*e  nominal  party,  without  beneficial  inter- 
est in  the  contract,  the  former  is  bound.  If  only  delivered  in  escrow, 
it  rests  upon  him  to  show  it. 

Where  an  executor  describes  himself  as  such  in  a  contract  made  in  be- 
half of  the  estate,  in  which  he  has  no  beneficial  interest,  the  presump- 
tion is,  that  he  only  intended  to  bind  the  estate ;  he  is  not  personally 
liable. 

An  executor  has  power  to  enter  into  a  compromise  respecting  a  claim 
against  the  estate  he  represents,  independently  of  the  statute,  so  that 
he  act  in  good  faith. 
*  Where  the  only  error  in  a  judgment  is  an  excess  in  amount,  and  such 
excess  consists  of  a  distinct  item,  or  can  be  definitely  ascertained  by 
mere  computation,  the  appellate  court  may  afiELrm,  on  the  appellee 
electing  to  release  the  ascertained  excess. 

Appeal  from  the  general  term  of  the  Superior  Court  of 
the  city  of  New  York,  in  an  action  for  an  accounting,  tried 
before  a  referee. 

The  following  statement  of  the  facts  (among  others) 
found  by  the  referee,  is  sufficient  for  an  understanding  of 
the  questions  of  law  decided  by  the  court : 

The  firm  of  Suydam,  Sage  &  Co.  being  insolvent,  made 
a  general  assignment  for  the  benefit  of  their  creditors,  to 
the  defendant,  Whitney,  being  then  indebted  to  the  Mer- 
chants' Bank  of  New  York  upon  a  note  for  $23,000,  in- 
dorsed by  Ferdinand  Suydam,  for  which  his  estate  was 
liable.  *The  latter,  by  his  will,  appointed  Charles 
^  Suydam,  and  the  defendant,  Whitney,  executors 

thereof;  but  Charles  Suydam  alone  qualified  as  executor. 
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The  bank  held  collateral  securities  for  their  claim,  the 
title  to  whicli  had  been  derived  from  the  firm  of  W.  G. 
&  G.  W.  Ewing.  On  the  15th  May  1852,  a  suit  was  pending 
against  the  Suydams  and  the  Ewings  for  the  enforcement 
of  this  claim,  in  which  a  receiver  had  been  appointed ; 
and  about  this  time,  an  arrangement  was  made  for  a  settle- 
ment and  compromise.  On  the  18th  May  1852,  in  pursu- 
ance of  this  agreement  of  compromise,  an  instrument  in 
writing,  purporting  to  be  made  between  the  Ewings  of 
the  first  part,  and  Charles  Suydam,  executor,  and  Whit- 
ney, assignee,  of  the  second  part,  was  prepared,  and 
signed  by  the  Ewings,  and  Charles  Suydam,  executor  of 
Ferdinand  Suydam;  but  not  by  Whitney.  Subsequent!^-, 
Cli-irles  Suydam  died,  *and  Whitney  qualified  ^s  p  #  .^. 
executor.  This  action  for  an  accounting  was 
brought  by  the  plaintiffs,  as  assignees  of  the  claims  of  the 
Ewings,  and  Whitney  alone  defended,  as  executor.  Judg- 
ment having  been  entered  on  the  report  of  the  referee, 
and  affirmed  at  general  term,  the  defendant  Whitney  took 
this  appeal. 

Larocgiue^  for  the  appellant. 
Bidler,  for  the  respondents. 

Seldek,  J. — The  first  question  which  this  case  presents 
is,  whether  the  agreement  executed  on  the  18th  of  Mriy 
1852,  by  Charles  Suydam,  as  executor  of  Ferdinand  Suy- 
d  im, '  deceased,  of  the  one  part,  and  by  W.  G.  &  G.  W. 
Ewinj^-,  of  the  other  part,  was  obligatory  upon  the  estate 
of  Ferdinand  Suydam.  It  is  insisted  by  the  defendant's 
counsel :  first,  that  the  agreement,  having  been  executed 
upon  one  part  by  Charles  Suydam  alone,  when  upon  its 
face  it  appears  that  it  was  also  to  be  executed  by  Whit- 
ney, the  assignee,  is  incomplete,  and,  therefore,  not  obli- 
gatory upon  any  one ;  and  secondly,  that,  if  valid  as  an 
agreement,  it  l)inds  Charles  Suydam  personally,  and  not 

the  estate  of  which  he  was  executor. 
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It  is  very  well  settled,  that  where  a  bond^  a  deed,  or 
other  written  instrument  is  executed  by  a  portion  only  of 
those  who  appear  in  the  body  of  the  instrument  as  par- 
ties, the  question  whether  those  who  have  executed  it  are 
bound,  depends  upon  the  circumstances  under  which  the 
instrument  was  delivered.  Those  circumstances  are  open 
^  to  proof  by  parol,  and  if  it  *appears,  that  at  the 

-"  time  of  the  delivery,  by  any  party  whose  signa- 
ture is  affixed,  anything  was  said  indicating  that  such 
party  did  not  intend  to  be  bound,  unless  other  parties  also 
signed,  the  delivery  will  be  considered  as  not  absolute, 
but  in  escrow  merely.  The  fact  that  the  instrument  was 
intended  to  be  delivered  in  escrow,  may  also  be  inferred 
from  the  face  of  the  instrument,  or  the  nature  of  the 
transaction,  in  connection  with  the  circumstances  sur- 
rounding the  parties  at  the  time  of  the  execution  or  de- 
livery. But  it  rests  upon  the  party  who  has  signed  and 
delivered  the  instrument,  to  establish  that  the  delivery 
was  intended  to  be  in  escrow. 

The  effect  of  these  principles,  when  applied  to  the 
present  case,  is  plain.  No  extrinsic  evidence  was  offered 
to  show  that  the  agreement  was  not  intended  to  be  oblig- 
atory, until  signed  by  Whitney.  We  are  left,  therefore, 
upon  this  question,  to  the  inference  to  be  drawn  from  the 
transaction  itself,  and  the  circumstances  attending  it,  so 
far  as  they  appear  in  the  case ;  and  when  it  is  considered, 
that  Whitney  was  to  execute  merely  as  the  assignee  of 
the  firm  of  Suydam,  Sage  &  Co.,  who  were  utterly  insol- 
vent, that  inference  plainly  is,  that  the  execution  of  the 
agreement  by  him,  being  considered  as  a  matter  of  no 
moment,  was  voluntarily  waived. 

The  second  objection  is,  that  the  agreement  was  bind- 
ing only  upon  Charles  Suydam  personally,  and  not  upon 
the  estate  of  Ferdinand  Suydam,  of  which  he  was  at  that 
time  the  sole  acting  executor.  When  it  is  sought  to 
charge  an  estate  with  a  contract  made  by  the  executor  or 

administrator,  two  questions  arise,  viz. :  1.  Was  the  con- 
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tract  intended  and  understood  to  be  made  by  the  execu- 
tor, 4c.,  personally,  or  in  his  representative  character 
only?  and  2.  If  intended  to  bind  the  estate,  was  the  con- 
tract such  as  could  properly  have  that  eflect? 

In  regard  to  the  first  of  these  questions,  I  am  of  opin- 
ion, that  where  the  contract  itself  is  ostensibly  made  in 
behalf  of  the  estate,  and  relates  exclusively  to  matters  in 
which  the  executor  or  administrator  has  no  personal  in- 
terest, if  the  latter,  in  making  the  contract,  describes 
himself  fis  executor,  Ac,  the  presumption  is,  that  he  in- 
tended to  bind  the  estate,  and  not  himself.  *This  r  *  loc 
Avould  be  found,  in  most  cases,  to  be  in  accord- 
ance with  the  facts,  and  such,  I  think,  is  the  legal  inference. 
In  the  present  case,  there  is  no  pretence  that  Charles 
Suydam  had  any  personal  interest  in  the  mat^r;  the 
agreement  was  made  exclusively  in  behalf  of  the  estate 
which  he  represented,  and  by  affixing  to  his  signature 
the  words  "executdr  of  P.  Suydam,"  he  indicated  that  it 
was  the  contract  of  the  estate,  and  not  his  own.  To  say, 
that  an  agreement  made  in  the  just  and  proper  ex- 
ecution of  the  trust  reposed  in  an  executor,  if  signed  "  A. 
B.,  executor,"  is  the  party's  own  personal  contract,  while 
if  signed  "  A.  B.,  as  executor  "  it  would  bind  the  estate 
alone,  is  to  make  a  distinction  which  can  never  be  gener- 
ally understood,  or  conformed  to  in  practice.* 

Upon  the  question  whether  this  contract  was  one  which 
the  executor  could  properly  make  with  due  regard  to  the 
interests  of  the  estate,  there  can  be  no  doubt.  By  the 
arrangement,  as  a  whole,  the  estate  obtained  a  certain 
indemnity  against  a  heavy  responsibility,  in  lieu  of  an 
uncertain  and  litigated  claim  to  the  fund  in  the  hands  of 
the  receiver.  The  advantages  to  the  estate  were  ob- 
vious, and  the  executor  would  have  been  wanting  in 
fidelity  to  his  trust,  if  he  had  failed  to  enter  into  the 
arrangement. 


See  Reynor  «.  Webb,  86  How.  Pp.  353. 
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There  is,  I  think,  no  necessity  for  resorting  to  the 
equitable  doctrine  of  subrogation,  to  sustain  the  plaintiffs' 
claim.  It  has  been  held,  that  an  action  at  law  would  lie 
against  an  executor,  as  such,  and  judgment  may  be  taken 
de  bonis  testator  is,  for  money  paid,  at  the  request  of  the 
executor,  for  the  use  of  the  estate ;  although  it  is  said,  that 
such  an  action  cannot  be  maintained  for  money  had  and 
received,  because  it  cannot  be  for  the  benefit  of  an  estate, 
that  the  executor  should  receive  money  to  the  use  of 
other  persons.  The  excess,  in  this  case,  over  and  above 
the  stipulated  amount,  belonged  to  the  E wings;  so  far, 
therefore,  as  such  excess  was  applied  to  the  satisfaction 
of  the  debt  due  to  the  bank,  it  was  strictly  money  paid 
for  the  use  of  the  estate,  and  where  the  law  would  imply 
a  promise,  it  will  certainly  sustain  one  which  is  express. 
The  objection,  therefore,  could  only  apply,  at  most,  to  the 
*  184  1  ^^^^  balance  of  $292.32,  paid  *over  by  the  bank 
to  the  executor,  and  connected  as  that  is,  with 
the  other  portions  of  the  arrangement,  considering  the 
unequivocal  benefits  accruing  to  the  estate  from  the 
transaction  as  a  whole,  the  objection  should,  I  think,  be 
regaded  as  without  force,  even  as  to  that.* 

It  was  further  objected  upon  the  argument,  that  the 
executor  in  this  case  did  not  obtain  the  authority  of  the 
surrogate  to  compromise  the  claim  of  the  estate,  to  the 
proceeds  of  the  Pottawotamie  certificates,  pursuant  to  the 
act  of  1847.  (Laws  of  1847,  c.  88.)  The  object  of  that 
statute  was,  not  to  confer  upon  executors  and  administra- 
tors powers  which  otherwise  they  would  not  possess,  but 


*  In  Austin  f>.  Munro,  47  N.  Y.  366,  it  is  said  hy  Allen,  J.,  that  this  case 
was  well  decided,  under  its  peculiar  circumstances,  as  the  subject-mat- 
ter of  the  coQtract  was,  in  fact,  a  contract  and  liability  of  the  testator,  in- 
curred during  his  lifetime.  And  see  Perrin  v.  Myrick,  53  Barb.  76. 
But  the  contract  of  an  executor,  made  upon  a  new  and  independent  con- 
sideration, though  for  the  benefit  of  the  estate,  is  a  personal  one,  not 
binding  upon  tlie  assets.  Cary  v.  Gregory,  6  J.  &  Sp.  127  ;  Bloodgood  ©. 
Gregory  Ibid.  132. 
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to  afford  them  additional  protection,  when  acting  in  good 
faith  in  the  exercise  of  their  common-law  powers.  Although 
they  could  compromise  a  claim,  or  compound  a  debt,  with- 
out the  aid  of  the  statate,  still  they  might  perhaps  be 
held  responsible  for  any  serious  error  in  judgment,  in  so 
doing.  The  act  in  question  enables  them  to  obtain  the 
sanction  of  the  judgment  of  the  surrogate,  in  addition  to 
their  own,  and  this  affords  them  additional  protection,  if 
their  conduct  is  fair  and  honest.  The  compromise  in  this 
case  is  obviously  one  which  does  not  need  the  protection 
of  the  statute.*  It  follows  from  these  views,  that  the 
judgment  of  the  superior  court  was  right,  unless  some 
error  was  committed  in  adjusting  the  amount. 

A  point  is  made  upon  the  construction  of  the  agreement. 
The  sum  received  by  Corcoran,  the  receiver,  from  the 
treasury,  was  $22,162.58,  and  by  the  terms  of  the  agree- 
ment, the  Mechanics'  Bank  was  to  be  entitled  to  retain 
this  sum  out  of  the  proceeds  of  the  bonds,  together  with 
the  "interest  which  had  accrued  thereon,  in  the  hands  of 
the  receiver,"  the  excess  being  to  Ije  paid  to  the  Ewings. 
The  appellant  claims,  that  this  entitled  the  defendants 
to  interest  upon  the  whole  fund  in  the  hands  of  the  re- 
ceiver, from  the  time  it  was  received  by  him,  until  it  was 
paid  over  to  the  bank.  The  referee  held,  that  it  gave 
them  only  the  interest  actually  realized  upon  the  fund. 
There  is  no  doubt,  I  think,  that  the  construction  adopted 
by  the  referee  was  right.  There  would  have  been  no 
necessity  for  *the  use  of  the  term  "  accrued,"  if  it  ^  -  - 
was  intended  to  allow  interest  upon  the  whole  '- 
sum,  for  the  whole  time.  The  words  "  with  interest  there- 
on, while  in  the  hands  of  the  receiver,"  would  have  better 
expressed  such  an  intent. 

The  referee  undoubtedly  erred  in  carrying  out  his  con- 
struction, by  not  allowing  the  $411  of  interest  which  had, 


'  Ex  parte  Scott,  1  Redf.  234  ;  GiUespie  9.  Brooks,  2  Ibid.  849.     And 
see  Wood  c.  Tunnicliff,  74  N.  Y.  45. 
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I  think,  in  the  sense  of  the  contract,  accrued  upon  the 
Missouri  state  bonds,  between  the  Ist  of  January  and  the 
18th  of  May  1852,  although  not  payable  until  the  1st  of 
July.  This  error,  however,  was  corrected  by  the  court 
below  at  general  term.  He  also  erred  in  charging  the 
defendants  with  tlie  five  missing  coupons,  which  had  been 
detached  from  the  Nashville  city  bonds,  but  that  has  also 
been  corrected. 

The  only  other  error,  in  stating  the  account,  insisted 
upon  on  the  part  of  the  appellant  is,  that  he  has  not  been 
allowed  the  sum  of  $554.06  charged  by  the  Mechanics' 
Bank,  in  its  account  with  Suydam,  Sage  &  Co.,  as  the 
commissions  of  the  receiver.  I  can  see  no  ground  upon 
which  this  sum  could  have  been  properly  allowed  to  the 
the  defendants.  No  such  item  was  provided  for  in  the 
contract  between  the  parties.  It  appears,  that  that  sum 
was  retained  by  the  bank  in  its  settlement  with  tbe  as- 
signee of  Suydam,  Sage  &  Co.,  but  the  evidence  does  not 
show  that  it  was  ever  paid  over  to  the  receiver.  If,  how- 
ever, that  fact  appeared,  still  the  item  could  not  be 
allowed,  for  the  reason  that  the  Ewings  have  never 
agreed  to  any  such  deduction. 

The  superior  court,  at  general  term,  in  correcting  the 
errors  which  they  found  in  the  statement  of  the  account 
by  the  referee,  acted  in  strict  accordance  with  the  uniform 
practice  in  such  cases.  It  is  well  settled,  that  when  the 
only  error  in  a  judgment  is  an  excess  in  amount,  and  such 
excess  consists  of  a  distinct  item,  or  can  be  definitely 
ascertained  by  mere  computation,  the  appellate  court 
m\y  make  the  reversal  of  the  judgment  depend  upon  the 
election  of  the  party  to  relinquish  the  ascertained  excess, 
and  in  case  of  his  so  electing,  may  affirm  the  judgment.* 

The  changes  which  have  occurred  from  time  to  time  in 
the  persons  representing  the  estate  of  Ferdinand  Suydam, 


-  Scares  «.  Conover,  8  Keyes  113 ;  Godfrey  «.  Moser,  66  N.  Y.  250. 
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do  not  *affGct  the  case.    The  contract  of  Charles  r  #  i  o/» 
Suydam  bound  the   estate;   and  this  obligation 
continues,   whoever  may  succeed  to  the  duties  of  the 
trust.     The  judgment  should  be  affirmed,  with  costs  of 
the  appeal  to  this  court. 

Judgment  affirmed. 


JuDD  V.  O'Brien  et  cH. 
Statutory  Foredoaure  of  Mortgage. 

It  is  sufficient,  that  the  notice  of  foreclosure  of  a  mortgage,  by  advertise- 
ment, specify  the  place  where  the  mortgage  is  recorded,  and  the  date : 
a  mistake  in  the  number  of  the  mortgage-book  will  not  vitiate  it,  if  it 
could  not  have  misled. 

It  seems,  that  the  notice  should  state  that  the  mortgage  will  be  foreclosed 
by  the  sale ;  a  mere  notice  of  sale  is  not  enough.     Denio,  J. 

Appeal  from  the  general  term  of  the  Supreme  Court,  in 
the  seventh  district,  affirming  a  judgment  entered  in  favor 
of  the  defendant  upon  the  report  of  a  referee. 

This  was  a  creditor's  suit  to  charge  a  lot  of  ground  in  the 

village  of  Penn  Yan,  with  the  amount  of  two  judgments 

recovered  against  A.  V.  Masten.     It  was  alleged  in  the 

complaint,  that  the  defendants  were  mortgagees  in  posses- 

Hion,  and  that  their  claim  had  been  fully  paid  out  of  the 

rents  and  profits.     It  was  admitted,  that  the  mortgage 

under  which  the  defendants  claimed  was  a  prior  lien  to 

the  plaintiff's  judgment.     The  defendants  claimed  title  to, 

the  premises  as  purchasers  under  a  statutory  foreclosure 

by  advertisement ;  and  the  only  question  was,  as  to  the 

sufficiency  of  the  notice  of  sale. 
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M.^r.^  ^  *The  notice  correctlv  stated  the  execution  of  the 

1  O  1     1 

^  mortgage,  and  the  plaice  and  date  of  record ;  but 
there  was  an  error  in  the  number  of  the  mortgage-book  in 
which  the  record  was  made.  It  further  stated  that  de- 
fault having  been  made  in  the  payment  secured  by  the 
mortgage,  the  same  would  be  sold,  at  public  auction,  at  a 
time  and  place  named. 
*  1QQ  1      *The  referee  overruled  the  objections  made  to 

^  the  sufficiency  of  the  notice,  and  reported  in  favor 
of  the  defendants ;  and  the  judgment  having  been  affirmed 
at  general  term,  the  plaintiff  took  this  appeal. 

Kernan,  for  the  appellant. 

Prossei'y  for  the  respondents. 

Denio,  J. — ^The  statute  requires  the  notice  in  the  case 
of  a  foreclosure  by  advertisement,  to  state  the  date  of 
the  mortgage  and  where  recorded.     (2  R.  S.  546,  §  4.) 
This  notice  gives  the  clerk^^  office  and  the  date  of  record- 
in.;  correctlv,  but  there  is  an  error  in  the  number  of  the 
bt)*»iv.    If  there  had  been  no  reference  to  the  number  and 
p   . »'  of  the  book,  but  only  a  statement  of  the  time  of  re- 
(.    'ling  in  the  proper  clerk's  office,  I  think,  there  would 
I      .'  l)een  a  substantial  compliance  with  the  requirement 
i       ••'  >tatute.    Conveyances  are  required  to  be  recorded 
'."  '  (^rdcr  of  the  time  of  delivery  to  the  clerk  tor  rec- 
(     '.     (1  R.  S.  760,  §  24.)     A  person  being  thus  ihlo.nfied 
.      ■  ■  •'  piiice  in  the  series  of  recorded  mort^Miii^^,  v  here 
'     H.e  of  which  he  is  in  quest  might  be  luiind,  ^  ould 
•  l»o  at  a  loss  in  laying  his  hand  on  it.     Tlii.-    *  ould 
1)(^  a  sufficient  answer,  if  the  act  had  ri  »ni:'        the 
line  ;md  pfiii'e  to  he  stated  ;  but  it  is  no:    •  o  p. .      ~e  in 
:|nirompnts.     The  place  where  rfM^ord'. «'    w       ♦    be 
wrtvj.Mtlv  indicated,  by  naming  the  oilct'  :(P('  date 

01     tii<"    record,   and    possibly    by    tin-    liuii.'.'n     .        the 
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*ofBce  alone.*  But  here  is  a  positive  error ;  and 
the  question  is,  whether  it  is  one  calculated  to  ^ 
mislead :  or  rather,  whether  the  notice,  considering  the 
error  which  entered  into  it,  fails  to  accomplish  the  object 
intended  by  the  statute.  We  think  it  does  not;  there 
being  no  book  in  the  office  of  us  high  a  number  as  the 
one  mentioned,  an  inquirer  would  immediately  recur  to 
the  other  test  of  locality,  the  date,  and  could  not  fail  im- 
mediately to  find  the  recoi*d.  The  case  is  within  the 
maxim  "/ofea  demonstratio  non  nocet.^\ 

It  is  also  required  that  the  notice  should  state  the 
amount  of  the  mortgage-debt  at  the  time  of  its  first  pub- 
lication. The  notice  is  dated  the  day  before  the  day  of 
publication  in  the  newspaper,  and  the  sura  is  stated  to  be 
the  amount  due  on  that  day ;  hence,  there  is  a  failure 
literally  to  comply  with  the  statutory  direction.  But  we 
think  the  error  is  of  too  trifling  a  character,  to  entail 
upon  the  whole  proceeding  a  jtidgment  of  nullity ;  the 
interest  for  another  day  would  be  less  than  two  cents.  So 
far  as  the  effect  of  a  tender  is  concerned,  there  is  no 
doubt  but  that  the  offer  of  the  sum  mentioned  would  have 
been  sufficient,  as  against  the  holder  of  the  mortgage ;  the 
interest  for  the  additional  day  might  be  easily  ascertained, 
by  one  desirous  of  knowing  the  precise  amount  at  the 
day  of  publication.  The  statute  does  not  say  that  the 
amount  shall  be  set  down  in  dollars  and  cents,  though 
thtit  is  doubtless  the  readiest  manner  of  complying  with 
its  direction ;  but  I  am  not  convinced  that  a  statement 
that  a  particular  amount  was  claimed  to  be  due  at  a  cer- 
tain prior  day,  and  that  the  mortgagee  claimed  that  sum 
Avith  interest  from  that  time,  would  not  be  sufficient.  On 
the  whole,  we  think  the  objection  was  properly  disposed 
of  by  the  referee.* 

The  objection  which  assumes  that,  according  to  the  no- 

1  See  Candee  v.  Barke,  1  Hun  549. 

*  See  Mowry  v.  SaQboru,  62  Barb.  223,  which,  however,  was  reveraed 
in  65  N.  Y.  581. 
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tice,  it  was  the  mortgage  or  'mortgage-debt  and  not  the 
mortgaged  premises  which  were  advertised  to  be  sold, 
appears  to  be  hypercritical.  We  are  to  read  this  paper 
in  the  sense  which  the  parties  interested,  and  the  public 
who  were  invited  to  purchase,  would  have  placed  upon  it. 
It  is  parcel  of  the  law  of  the  state,  that  mortgages, 
in  the  form  in  use  in  this  country,  may  be  foreclosed 
*  1 QO  1  *^y  advertising,  where  there  has  been  a  default 
in  the  payment  of  the  mortgage-debt,  if  no  suit 
or  proceeding  at  law  has  been  prosecuted  to  recover  it. 
When  this  notice  recited  these  circumstances,  immedi- 
ately after  a  description  of  the  mortgaged  premises,  and 
proceeded  to  state  that  the  same  would  be  sold  at  public 
auction,  no  one,  we  think,  could  be  so  perverse  as  to 
understand  that  it  was  anything  else  than  the  land  mort- 
gaged which  was  to  be  so  disposed  of.  A  slight  change 
in  the  punctuation,  by  changing  the  period  into  a  comma, 
before  the  word  "  default,"  and  the  insertion  of  a  copula- 
tive conjunction  at  that  place,  all  of  which  we  think  may 
be  fairly  understood,  would  make  the  sense  perfectly 
plain.  The  defendants'  criticism  is  based  upon  the  gram- 
matical principle  that  words  of  reference  relate  to  the 
last  antecedent ;  but  this,  though  a  general  rule,  is  not  a 
universal  one.  Where  the  sense  of  the  writer  shows  that 
a  subject  placed  earlier  in  the  sentence  is  the  one  intend- 
ed to  be  referred  to,  that  construction  will  be  adopted. 

Although  we  do  not  find  the  notice  liable  to  the  excep- 
tions which  were  taken  against  it  on  the  trial,  we  would 
not  advise  its  adoption  as  a  precedent  to  be  used  in  mort- 
gage foreclosures.  There  was  a  point  taken  on  the  argu- 
ment, which,  had  it  been  mentioned  on  the  trial,  would 
have  raised  a  question  of  more  gravity  than  those  we 
have  been  considering.  The  statute  says  that "  notice 
that  such  mortgage  will  be  foreclosed  by  a  sale  of  the 
mortgaged  premises,  or  some  part  thereof,  shall  be  given," 
&c.  This  notice  does  not  intimate,  in  any  way,  that  the 
sale  which  is  spoken  of  is  for  the  purpose  of  foreclosure, 
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nor  (what  would  be  equivalent)  that  the  sale  is  to  be 
by  virtue  of  a  power  of  sale  contained  in  the  mort- 
gage. We  suppose,  that  most  persons  would  readily 
enough  conjecture  the  purpose  of  the  notice  adopted  in 
this  case ;  but  titles  to  land  ought  not  to  be  left  to  depend 
upon  vague  inferences.  We  have  noticed  this  feature  in 
this  case,  lest  it  might  hereafter  be  supposed  that  this 
form  of  notice  had  been  approved  of  by  the  court.*  We 
place  the  judgment  of  affirmance  on  the  ground  that  none 
of  the  objections  taken  upon  the  trial  were  tenable,  and 
that  we  *are  only  to  pass  upon  the  points  there 
plainly  raised.    The  judgment  must  be  affirmed.    '- 

Judgment  affirmed. 

'  In  Leet  v,  McMaster,  51  Barb.  286,  it  was  ruled,  that  the  notice  of  a 
Btatutoiy  foreclosure  need  not  state  that  the  mortgage  will  be  fore- 
closed. 
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National  Fibb  Insubance  Company  v.  McKay  et  aL 
Counter-daim  in  Foredosure  stdL — Bight  of  AppeaL 

In  a  suit  for  tlie  foredosore  of  a  puitshose-iiKMiey  mortgage,  a  defeikdant 
against  vhom  no  personal  decree  is  eooght,  cannot  set  up,  by  way  of 
counter-claim,  an  eviction  under  a  paramount  title,  though  he  may  be 
the  assignee  of  the  plaintiffs  covenants  for  title. 

A  defendant  whose  interests  are,  in  no  way,  affected  by  the  form  of  the 
judgment,  cannot  appeal  from  it,  though  erroneous  as  to  his  co-de- 
fendants, who  acquiesce. 

Appeal  from  the  general  term  of  the  Supreme  Conrt, 
in  a  foreclosure  suit. 

This  was  an  action  to  foreclose  a  purchase-money  mort- 
gage, executed  by  one  Joseph  W.  Savage,  in  favor  of  the 
plaintiflF.  The  plaintiff's  deed  of  conveyance  contained 
the  usual  covenants  for  title,  and  against  incumbrances. 
*  1  o  1  *'^^®  defendant,  McKay,  who  was  the  grantee  of 
^  Savage,  and  the  assignee  of  the  plaintiff's  cove- 
nants, claimed  that  the  premises,  at  the  time  of  the  con- 
veyance to  Savage,  were  not  free  from  incumbrances,  and 
that  he  had  been  evicted  under  a  sale  for  taxes  then  due 
and  a  lien  upon  the  land.  The  complaint  claimed  judg- 
ment for  any  deficiency,  against  Savage  only,  and  McKay 
was  expressly  notified  in  writing,  that  no  personal  claim 
was  made  against  any  other  of  the  defendants.  Further 
fticts'are  stated  in  the  opinion  of  the  court.  The  referee 
decided  that  McKay  could  not  avail  himself  of  the 
above  facts  stated  in  his  answer,  either  by  way  of  defence 
or  counter-claim.  There  was  a  judgment  of  foreclosure, 
*1Q^1  ^^^  against  Savage  for  any  deficiency ;  *again8t 
McKay  for  the  costs  occasioned  by  his  answer  ; 
and  as  to  Steele,  the  purchaser  at  the  tax-sale,  who  had 
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been  made  a  defendant,  the  complaint  was   dismissed. 
McKay  appealed  from  the  judgment. 

Talcotty  for  the  appellant. 
Bogers,  for  the  respondent. 

CoMSTOCK,  C.  J. — The  situation  of  the  several  defend- 
anti*  and  their  relation  to  the  controversy  are  as  follows : 
Savage  was  the  mortgagor,  and  was  personally  bound  for 
the  payment  of  the  debt.  McKay  was  the  purchaser  of 
the  premises,  subject  to  the  mortgage,  but,  in  his  answer, 
he  insisted  that  all  his  right  and  title  had  passed  to  the 
defendant,  Steele,  under  the  tax-sale.  Steele  was  the 
purchaser  at  the  tax-sale,  and,  in  his  answer,  he  claims  to 
have  acquired,  by  that  purchase,  a  title  to  a  portion  of 
the  premises,  which  overreached  the  mortgage.  Savage, 
the  mortgagor,  did  not  answer  the  complaint. 

Upon  this  state  of  facts  alone,  and  laying  out  of  view 
the  question  of  counter-claim  on  the  plaintiffs'  covenants 
of  warranty,  the  plaintiffs  were  entitled  to  the  usual 
decree  of  foreclosure  and  sale,  in  respect  to  so  much  of 
the  premises  as  Steele  did  not  claim,  and  for  the  de- 
ficiency against  Savage.  None  of  the  defendants  could 
resist  or  complain  of  such  a  decree ;  Savage  could  not, 
because  he  made  no  defence ;  McKay  could  not,  because, 
in  effect,  he  disclaimed  all  interest  in  the  land ;  Steele 
could  not,  because  he  only  claimed  the  part  which  would 
not  be  affected  by  such  a  decree.  Such  is,  in  fact,  the 
decree  actually  pronounced,  and  so  far  there  is  plainly  no 
ground  for  the  present  appeal  of  McKay. 

But  the  decree  directs  the  sale  of  the  whole  premises, 
as  well  the  part  claimed,  as  that  not  claimed,  by  Steele,  in 
hostility  to  the  mortgage,  while,  at  the  same  time,  it  dis- 
misses the  *eomplaint  as  to  him  with  costs,  leaving 
the  question  of  title,  however,  open  between  him  '- 

and  the  person  who  should  purchase  at  the  sale.    The  rea- 

211 


194  National  Fire  Ins.  Co.  v.  McKay.      [March, 

Opinion  of  the  Court,  per  Comstock,  C.  J. 

sons  are  not  apparent  for  such  a  disposition  of  the  case ;  the 
referee  found  the  facts  to  be  true,  which  Steele  averred 
in  his  answer,  relating  to  the  tax-sale  and  his  own  title 
under  it;  if  then  Steele  thus  acquired  a  paramount  title, 
he  had  a  right  to  claim  an  unqualified  decision  in  his 
favor;  if  otherwise,  then  the  plaintiffs  were  entitled  to 
an  unqualified  foreclosure  and  sale.  There  is,  however, 
nothing  in  this  disposition  of  the  controversy  between  the 
plaintiffs  and  Steele,  of  which  McKay  can  complain ;  he 
shows  no  interest  in  himself,  which  is  at  all  affected, 
and  so  far,  therefore,  there  is  no  ground  for  his  appeal. 

This  becomes  still  plainer,  when  we  consider,  that  not- 
withstanding the  tax-sale  by  which  he  claims  to  have  been 
divested  of  his  title,  the  mortgage  may,  nevertheless,  re- 
main a  valid  lien  on  the  whole  premises,  and  the  plain- 
tiffs may  have  a  right,  as  against  the  purchaser  at  that 
sale,  to  foreclose  and  sell  the  whole.  (1  R.  S.  937,  §§  112 
to  119,  5th  ed.)  McKay  fails  to  aver  in  his  answer  that 
the  notice  was  given,  which  the  statute  prescribes,  in 
order  to  cut  off  the  mortgage.  If,  therefore,  a  judgment 
might  have  been  pronounced,  as  is  plainly  the  case  upon 
his  answer,  for  an  absolute  sale  of  the  premises,  which 
would  foreclose  the  rights  of  Steele,  he  surely  cannot 
complain  of  one  which  directed  the  sale,  without  fore- 
closing those  rights.  The  plaintiffs  and  Steele  might  each 
have  a  regular  appeal,  because  th^ir  rights  were  not 
more  fully  adjudicated,  but  McKay  has  no  interest  in  that 
question. 

It  is  said,  that  McKay,  on  purchasing  the  premises  from 
Savage,  assumed  and  agreed  to  pay  the  plaintiff's  mort- 
gage, and  that  he  ought  to  be  relieved  from  that  liability, 
in  consequence  of  the  eviction  under  the  tax  title  of 
Steele.  But  there  is  nothing  in  the  decree  which  can 
affect  his  rights  in  this  respect.  Upon  his  own  showing, 
he  stands  in  the  relation  of  indemnitor  to  Savage,  so  that, 
if  the  liability  of  Savage  upon  his  bond  shall  be  enforced, 

a  cause  of  suit'  will  arise  against  himself.     The  neglect 
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of  Savage  to  answer,  and  the  judgment  against  him  by 
reason  of  that  default,  do  not  afifect  the  question ;  McKay 
*cannot  be  prejudiced  by  that  judgment.  His  own  p  .j^.  ^  ^ 
answer  may  perhaps  exhibit  facts  which  ought  to  ^  *  ^ 
exonerate  Savage  from  any  further  liability  for  the  pur- 
chase-money of  the  premises;  but  if  Savage  did  pot  for 
himself  choose  to  interpose  that  defence,  he  must  take  the 
consequences  and  he  alone.  He  cannot  resort  to  McKay, 
without  proving  the  liability ;  his  own  default,  and  the 
judgment  thereon  against  him,  will  not  establish  it  against 
another  party. 

The  appellant's  answer,  the  truth  of  which  he  offered 
to  prove,  shows  that  he  is  the  assignee  of  all  the  cove- 
nants contained  in  the  conveyance  of  the  plaintiff  to  Sav- 
age, among  which  are  the  covenants  against  incum- 
brances and  for  quiet  enjoyment.  These^  were  broken,  he 
insists,  by  the  eviction  at  the  suit  of  Steele  under  the 
tax  title,  and  he  claims  that  the  facts  constitute  a  counter- 
claim which  should  have  been  tried  and  determined  in 
his  favor.  But  I  think  this  point  is  not  well  taken.  A 
counter-claim  must  be  one  "  existing  in  favor  of  a  defend- 
ant, and  against  a  plaintiff,  between  whom  a  several  judg- 
ment might  be  had  in  the  action."  Upon  McKay's  own 
statement,  which  he  offered  to  verify,  I  do  not  see,  that 
anything  was  in  litigation  between  him  and  the  plaintiffs, 
or  that  any  judgment  could  be  rendered  against  him,  ex- 
cept one  for  costs  for  interposing  a  groundless  defence  to 
the  suit.  According  to  the  answer,  no  cause  of  action 
existed  against  him;  the  complaint  claimed  nothing 
against  him  j)ersonally,  and  stated  no  facts  as  the  founda- 
tion of  such  a  decree;  the  answer  showed  that  he  had  no 
title  or  interest  in  the  mortgaged  premises  to  be  affected 
by  the  decree.  His  defence,  therefore,  must  be  deemed 
to  have  been  put  in,  for  the  mere  purpose  of  establishing 
a  legal  cause  for  an  independent  suit  on  the  plaintiffs' 
covenants,  without  any  demand  against  himself  being  at 

all  involved  in  the  controversy.     Without  undertaking, 
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at  this  time,  to  expound  the  provisions  of  the  Code  which 
relate  to  counter-claim,  I  am  satisfied,  they  do  not  apply 
to  such  a  case  as  this.  Of  course,  the  claim  could  only 
be  enforced,  in  this  case,  by  a  judgment  in  the  appellant's 
favor,  for  the  damages  sustained  in  consequence  of  the 
eviction.  But  the  plaintiffs  might,  notwithstanding  such 
*  1 QA  1  ^  *judgment,  be  entitled  to  the  decree  for  fore- 
-'  closure  and  sale  which  they  have  obtained ;  the 
alleged  counter-claim  does  not  impair  or  affect  the  right 
to  that  relief.  I  apprehend,  that  a  counter-claim,  when 
established,  must,  in  some  way,  qualify  or  must  defeat 
the  judgment  to  which  a  plaintiff  is  otherwise  entitled. 
In  a  foreclosure  suit,  a  defendant  who  is  personally  liable 
for  the  debt,  or  whose  land  is  bound  by  the  lien,  may 
probably  introduce  a  set-off  to  reduce  or  extinguish  the 
claim.  But  where  his  personal  liability  is  not  in  ques- 
tion, and  where  he  disclaims  all  interest  in  the  mortgaged 
premises,  I  do  not  see  how  he  can  demand  a  judgment 
against  the  plaintiff  on  a  note,  a  bond  or  a  covenant. 
Such  is  virtually  this  case ;  the  appellant  has,  as  he  in- 
sists, a  cause  of  action  against  the  plaintiffs  upon  a  broken 
covenant,  but  that  cause  of  action,  if  it  exists,  does  not 
enable  him  to  resist  or  modify  the  relief  to  which  the 
plaintiffs  are  entitled.  I  think  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 
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Messenger  v.  Citt  of  Buffalo. 
Public  Contracts. — Extra  Work 


If  a  municipal  corporation,  hj  its  own  act,  cause  the  work  done  bja  con- 
tractor to  be  more  expensive  ihaa  it  otherwise  would  have  been,  ac- 
cording to  the  terms  of  the  original  contract,  it  is  liable  to  him  for  the 
extra  work. 


*Appeal  from  the  general  term  of  the  Supreme 
■'  Court,  in  the  eighth  district,  affirming  a  judgment 
entered  for  the  defendant  on  the  report  of  a  referee. 

The  plaintiff  entered  into  a  contract  with  the  City  of 
Buffalo  for  tiie  paving  of  Clinton  street;  the  grading  was 
to  be  done  by  the  city.  It  was  provided  by  the  contract, 
that  the  street  should  be  graded  to  a  sufficient  depth  to 
receive  eighteen  inches  of  lake  sand,  underneath  the 
paving  stone ;  the  sand  was  to  be  furnished  by  the  plain- 
tiff, and  to  be  of  a  uniform  depth  of  eighteen  inches. 
The  work  was  to  be  done  under  the  superintendence  of 
the  officers  of  the  corporation.  The  employees  of  the 
city  excavated  the  street  to  a  depth  that  would  require 
an  average  depth  of  twenty-two  inches  of  sand,  instead 
of  eighteen,  as  provided  by  the  contract.  The  officers 
of  the  city  thereupon  directed  the  plaintiff  to  furnish  the 
extra  sand  to  bring  up  the  street  to  the  established  grade, 
which  he  did,  at  a  cost  of  $462 ;  and  the  only  question  in 
the  case  was,  as  to  his  right  to  recover  this  amount. 

The  referee  decided  that  the  city  was  not  liable ;  and 
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^  the  judgment  on  his  report  haVing  been  affirmed 

^  at  *general  term,  the  plaintiff  took  this  appeal. 

Talcott,  for  the  appellant. 
Wadsworth,  for  the  respondent. 

Wright,  J. — The  defendant  is  not  liable,  if  it  did  not, 
as  a  muuicipal  corporation,  contract  with  or  authorize,  in 
any  wa}^  the  plaintiff  to  fnrnish  the  additional  sand 
required  to  bring  up  the  street  to  the  grade  which  it  had 
itself  established.  Undoubtedly,  though  a  municipal  cor- 
poration be  charged  with  the  duty  of  regulating  and 
repairing  the  streets,  no  action  will  lie  against  such  cor- 
poration, for  repairs  put  upon  them  without  its  assent  or 
authority.  It  may  be  doubted,  howetver,  whether,  in  all 
cases,  to  make  the  city  of  Buffalo  liable  for  work  done  in 
improving  its  streets,  its  common  council  must  necessarily 
contract  for  the  doing  of  such  work,  and  that  none  other 
of  its  agents  or  officers  have  any  authority  in  the 
premises.  But  assuming  that  the  authority  is  only  with 
the  common  council,  the  same  power  that  contracts  may 
assent  to  vary  or  modify  the  contract;  that,  1  think,  was, 
in  effect,  done  in  this  case.  It  does  not  seem  to  be  a  case, 
where  a  contractor,  not  content  with  his  contract, 
colludes  with  the  subordinate  officers  of  the  corporation 
to  obtain  more  than  the  price  for  which  he  has  agreed  to 
do  the  work,  in  the  way  of  extra  compensation.  It  is 
rather  one  where  extra  labor  was  required  to  be 
performed  by  the  contractor  in  the  fulfilment  of  his  con- 
tract, because  of  an  act  of  the  corporation  itself,  and 
which  the  contractor  could  not  control. 

The  contract  of  the  plaintiff  was  to  pave  the  street,  and 
put  underneath  the  pavement  eighteen  inches  of 
lake  sand,  for  which  he  was  to  receive  a  stipulated  com- 
pensation.. He  had  nothing  to  do  with  forming  or  grad- 
ing the  street,  but  that  was  the  business  of  the  city.  The 
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city  did  form  and  grade  it  in  encli  a  way  as  that  it  was 
impossible  for  the  plaintiff  to  comply  with  the  contract 
in  regard  to  paving  according  to  the  established  grade, 
♦and  also  in  regard  to  the  quantity  of  sand.  The  r  *  i  nq 
city  had  contracted  for  eighteen  inches  of  sand 
under  the  pavement;  but  subsequently  excavated  and 
graded  the  street  in  such  a  way  as  to  require  twenty- 
two  inches.  That  the  pavement  should  be  brought  up 
to  the  established  grade  was  the  important  point,  and  for 
the  interest  of  the  defendant,  as  the  paving  would  other- 
wise have  been  useless.  I  think,  therefore,  that  the  city, 
in  effect,  consented  to  vary  the  contract  in  regard  to  the 
quantity  of  sand  to  be  furnished.  It  was  not  necessary 
that  such  assent  should  be  expressed  by  a  formal  resolu- 
tion of  the  common  council,  but  it  may  be  implied  from 
its  acts  relating  to  the  particular  work,  subsequently  to 
entering  into  contract  with  the  plaintiff. 

It  is  urged,  that  when  the  plaintiff  found  that  he  could 
not  fulfil  his  contract  in  all  its  particulars,  he  should  have 
obtained  the  action  of  the  common  council,  before  com- 
mencing or  continuing  the  work.  This  could  not  have 
been  absolutely  required,  to  enable  him  to  recover.  The 
corporation  had  authorized  the  street  commissioner  to 
make  the  contract,  and  the  contract  made  provided  that 
the  work  should  be  done  under  the  direction  of  such  com- 
missioner ;  this  plainly  intended  that  the  street  commis- 
sioner might  direct  in  regard  to  variations  rendered  neces- 
sary  by  the  action  of  the  city  authorities.  Had  tlie  plain- 
tiff insisted  on  doing  the  work  in  precise  accordance  with 
his  contract,  the  street  commissioner  could  have  prevented 
it,  or,  at  least,  it  would  have  been  his  duty  to  present  the 
matter  to  the  common  council.  Instead  of  doing  this, 
however,  he  directed  that  the  street  should  not  be 
dropped  below,  but  that  extra  sand  must  be  furnished  by 
the  plaintiff  to  keep  it  at,  the  grade. 

Under   the  facts  found,  I  am  of  the  opinion,  that  the 

plaintiff  should  have  recovered.    The  city  must  be  deem- 
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ed  to  have  impliedly  assidDted  to  the  alteration  of  the  con- 
tract in  respect  to  the  quantity  of  sand  to  be  furnished. 
The  judgment  of  the  supreme  court  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

*  200  ]  *  Judgment  reversed,  and  new  trial  ordered. 

Davieb,  J.,  and  Glebke,  J.,  dissented. 


Bartlett  v.  Jttdd. 
F€m>l  EvideTice  to  Reform  Deed. — Statute  of  Limitations 

In  ejectment  for  land  claimed  an^r  a  sheriff's  deed»  parol  evidence  is 
admissible,  for  the  purpose  of  reforming  the  deed,  that  the  sheriff,  at 
the  sale,  expressly  excepted  it  out  of  a  larger  tract. 

Ail  exception  of  land  conveyed  to  the  defendant  by  A.,  construed  to  cover 
land  derived  from  A.  by  mesne  conveyances. 

When  a  defendant  in  ejectment  is  in  possession,  claiming  under  a  sheriff's 
deed,  the  statute  of  limitations  (2  R.  S.  802,  §52)  does  not  begin  to  run 
against  the  right  to  have  the  deed  reformed  in  equity , until  such  defend- 
ant is  chargeable  with  notice  of  the  assertion  of  an  adverse  claim, 
even  if  ever  a  bar  to  such  relief. 

Bartlett  v.  Judd,  28  Barb.  262,  affirmed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  which  final  judgment  was  entered  in  favor  of  the  de- 
fendant, upon  the  report  of  a  referee. 

This  was  an  action  in  the  nature  of  an  ejectment  to  re- 
cover two  and  a  half  acres  of  land,  in  Scio,  Alleghany 
count)%  Both  parties  claimed  under  Daniel  Tuttle,  the 
common  source  of  title. 

In  February  1834,  Daniel  Tuttle  acquired  the  title  in 

fe6  of  a  piece  of  land  described  as  lot  four,  in  Wellsville, 

Alleghany  county,   containing   131t^   acres;    and  soon 
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afterwards  conveyed  small  portions  thereof  to  Theodore 
Brewster,  John  B.  Church  and  George  B.  Jones.  On  the 
23d  July  1834,  Tuttle  conveyed  to  one  John  Moore  a  lot 
of  about  sixty-three  acres,  describing  it  by  metes  and 
bounds,  which  included  the  premises  in  controversy  in 
this  suit.  The  deed  to  Moore  was  recorded  on  the  25th 
July.  On  the  1st  August,  Moore  conveyed  the  63  acres 
to  William  Smith,  by  deed  duly  acknowledged  on  that 
day,  and  recorded  13th  January  1837.  The  defendant 
Judd  derived  title  to  the  premises  in  dispute,  by  mesne 
conveyances  from  William  Smith,  and  was  -in  posses- 
sion thereof,  at  the  time  of  the  commencement  of  this 
action. 

*In  January  1835,  the  plaintiff  recovered  a 
judgment  against  Tuttle  for  $147.51 ;  and  under  ^ 
an  execution  issued  upon  this  judgment,  the  sheriff  levied 
upon  the  real  estate  of  Tuttle  and  advertised  the  same 
for  sale  on  the  13th  August  1839,  at  which  Bartlett,  the 
plaintiff,  became  the  purchaser.  The  certificate  of  sale 
described  the  premises  as  the  whole  of  lot  No.  4  in  the 
town  of  Scio,  "  excepting  and  reserving  therefrom  the 
lands  conveyed  by  Daniel  Tuttle  to  Sheldon  Brewster, 
Norman  Perry  and  William  Smith"  Smith  was  then  in 
possession  of  the  63  acres  conveyed  to  him  by  Moore ; 
but  Tuttle  never  conveyed  any  land  to  Smith.  On  the 
13th  November  1840,  the  sheriff  executed  a  deed  to  the 
plaintiff  as  purchaser,  describing  the  premises  precisely 
as  in  the  certificate  of  sale. 

The  defendant  in  his  answer  denied  that  the  sheriff  had 
ever  sold  the  63  acres ;  set  up  the  reservation  in  the  deed ; 
and  asked  that  it  be  reformed  ^o  as  to  exclude  the  lot  in 
question ;  to  which  the  plaintiff  replied  the  ten  years' 
statute  of  limitations.  (2  R.  S.  302,  §  52.)  The  referee, 
under  exceptions  by  the  plaintiff,  admitted  parol  evidence 
in  reference  to  the  exceptions  and  reservations  made  by 
the  sheriff  at  the  time  of  sale ;  and  found  as  a  conclusion 
of  law,  that  the  plaintiff  acquired  no  title  to  the  land  in 
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question,  and  that  the  deed  and  certificate  should  be  read 
as  if  the  words  "  by  Daniel  Tuttle  "  were  left  out.  He  did 
not  expressly  find  that  the  deed  should  be  reformed,  but 
the  court  at  general  term  gave  the  defendant  leave  so  to 
modify  the  judgment ;  which  having  been  done,  the  plain- 
tiff took  this  appeal. , 

Lanningj  for  the  appellant. 

Smith,  for  the  respondent. 

Bacon,  J. — I  am  by  no  means  clear  that,  as  the  deed 
stands,  and  without  any  change  in  its  terms,  the  sixty- 
three  acres  within  the  boundary  of  which  the  parcel  now 
in  question,  is  not  excepted.  There  was  no  doubt,  that 
the  land  conveyed  to  Smith,  and  then  actually  held  by 
him,  was  intended  to  be  excepted.  The  only  obscurity 
*  ono  1  ^^  ^^y  there  is,  *ari8es  from  the  recital,  that  it  was 
^  conveyed  to  him  by  Tuttle,  whereas,  in  point  of 
fact,  it  was  conveyed  by  Tuttle  to  Moore,  and  from  him 
to  Smith.  Moore  was  simply  the  conduit  through  which 
it  passed,  an  intermediate  link  in  the  chain  which  con- 
nected the  two  by  only  a  single  remove.  In  a  legal,  if 
not  perhaps  in  a  strictly  popular  sense,  it  may  be  said  the 
premises  are  conveyed  by  Tuttle  to  Smith  through 
Moore.  The  deed  by  Tuttle  to  Moore  was  to  him,  his 
hejrs  and  assigns ;  the  covenants  of  the  grantor  would 
inure  to  the  benefit  of,  and  include.  Smith,  the  subsequent 
grantee  of  Moore ;  there  is  both  privity  of  estate  and  of 
contract  between  Tuttle  and  Smith,  the  covenants  run- 
ning with  and  being  attached  to  the  land.  It  is  said, 
that  "  where  a  party  covenants  in  a  deed,  for  himself,  his 
executors  and  assigns,  the  w^ord  assigns  embraces  any 
person  to  whom  the  property  or  interest  described  in  the 
deed  may  happen,  at  any  future  time,  to  be  assigned, 

either  by  deed  or  by  operation  of  law."     It  seems  to  me, 
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therefore,  that  it  is  putting  no  violence  on  the  language 
of  this  deed,  to  construe  it  as  embracing  the  land  con- 
vej'ed,  in  effect,  by  Tuttle  to  Smith,  although  in  point  of 
fact,  in  its  transmission,  it  happened  to  pass  through  an- 
other's hands. 

II.  The  case  made  by  the  defendant  was  one  mani- 
festly calling  for  the  reformation  of  the  deed,  if  there  is 
no  valid  legal  objection  to  the  reception  of  the  evidence 
by  which  it  was  established.  Although  cases  may  be 
found,  in  which  such  evidence  has  been  held  inadmissible, 
where  the  question  was  one  strictly  of  legal  cognisance, 
yet,  the  doctrine  that  a  deed,  contract  or  other  instru- 
ment may,  in  equity,  be  reformed,  has  been  too  long 
established,  to  require  authority  to  be  cit^d  to  sustain  it. 
In  some  of  the  cases  where,  in  action  of  ejectment,  proof 
of  this  character  was  rejected,  it  was  nevertheless  inti- 
mated that  a  remedy  existed  for  the  party  by  resort  to 
equity.  Thus,  in  Jackson  v.  Roberts  (7  Wend.  83),  where 
the  sheriff's  deed  recited  a  sale  under  four  executions, 
and  the  defendant  offered  to  show  by  parol  that,  in  fact, 
the  sale  was  only  made  under  one,  the  evidence  was  re- 
jected ;  the  court  affirmed  the  ruling,  saying,  that  it  was 
not  admissible  as  a  *dofence,  in  that  action ;  but,  j-  ^^  ^aq 
they  add,  such  exclusion  will  not  work  a  mischief 
to  the  party  suffering  thereby,  since  he  can  have  relief, 
by  a  summary  application  to  the  court  under  whose 
authority  the  officer  acts,  or  through  the  medium  of  a 
court  of  equity.  To  the  same  effect  is  Stvick  v.  Sears  (1 
Hill  17).  Under  our  former  system,  it  will  hardly  be 
questioned,  that  on  a  bill  filed  by  the  present  defendant, 
setting  forth  and  establishing  the  facts  found  in  this  case, 
he  would  be  entitled  to  have  the  deed  corrected,  and  to  be 
quieted  in  his  title  to  the  land.  But  this  resort  is  no 
longer  necessary,  since,  by  our  present  system,  an  equit- 
able defence  may  be  interposed  as  well  in  an  action  of 
ejectment  as  in  any  other  form  of  proceeding,  and  the 
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defendant  may  also  claim,  in  the  same  action,  any  afiirm* 
ative  relief  to  which  he  shows  himself  to  be  entitled/ 

I  should  hardly  be  willing  to  concede,  that  by  the 
legitimate  application  of  any  rule  of  evidence,  or  within 
any  clearly  adjudged  case,  the  evidence  given  before  the 
referee  was  objectionable.  The  question  is  not  as  to  what 
was  the  intention  of  the  parties  officiating  at  the  sale,  nor 
is  it  sought,  strictly,  to  contradict  the  deed,  and  make  it 
speak  a  language  utterly  at  variance  with  its  purport 
and  meaning ;  but  the  point  of  inquiry  is,  what  as  a  mat- 
ter of  fact  was  done  by  the  sheriff  at  the  sale?  As  to  this, 
there  is  no  contradictory  evidence,  but  it  is  past  all  doubt 
or  dispute,  that  he  did  not  sell  the  sixty -three  acres,  but 
expressly  excepted  them  from  the  sale.  Beyond  all  ques- 
tipn,  he  so  intended  to  express  himself  in  the  certificate, 
and  when  he  recited  that  the  lands  conveyed  by  Tuttle  to 
Brewster,  Perry,  Church  and  Smith,  were  excepted  and 
reserved,  he  spoke  of  Tuttle  as  the  grantor,  and  assumed 
the  others  to  be  his  immediate  grantees,  as  all  were  but 
Smith.  The  statute  only  makes  the  certificate  presump- 
tive evidence  of  the  facts  stated  in  it,  and  it  clearly 
appears,  that  the  certificate  recites  a  fact  either  falsely  or 
mistakenly;  and  it  is  immaterial  which.  The  presump- 
tion is  thus' overcome  by  evidence  that  it  is  wrong,  and  it 
should  be  corrected. 

The  plaintiff  in  this  case  stands  in  no  better  position 
than  if  this  were  a  deed  inter  partes^  in  which  case,  no 
*  204  ^  ^^^^^^^y  denies  that  the  deed  can  be  *reformed. 
He  was  the  purchaser  at  the  sale ;  he  stood  by 
and  heard  the  proclamation  of  the  sheriff,  that  the  sixty- 
three  acres  were  excepted  from  the  s.ile,  and  he  pur- 
chased knowing  that  he  was  not  bidding  upon  this  land, 
and  that  he  was  to  have  no  title  to  it.  Being  chargeable 
with  notice,  before  he  received  his  deed,  it  is  both  dis- 

*  It  is  weU  settled,  that  on  the  trial  of  an  action  at  law,  the  instroment 
relied  upon  by  the  defence,  may  be  reformed  by  parol  evidence,  on  the 
ground  of  mistake.     Meyer  v.  Lathrop,  73  N.  Y.  815. 
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honest  and  inequitable  for  him  to  lay  by,  for  fourteen 
years  after  he  has  received  his  deed,  during  all  which 
time  the  property  has  been  constantly  occupied  by  others, 
under  a  title  which  no  one  pretended  to  question,  and  then 
seek  to  recover  land  to  which  of  right  he  has  not  the 
shadow  of  a  claim. 

The  case  of  Mason  v.  White  (11  Barb.  173),  which 
is  much  relied  on  by  the  counsel  for  the  plaintiflf,  decides 
nothing  adverse  to  these  views ;  or,  if  it  does,  it  cannot  be 
followed  as  an  authority  in  this  court.  There,  the  deed 
was  given,  not  to  the  purchaser  at  the  sheriff's  sale,  but 
to  the  assignee  of  the  certificate,  a  third  party  who  did 
not  appear  to  have  been  present  at  the  sale,  and  was 
chargeable  with  no  notice  of  what  there  .took  place.  The 
question  also  was  entirely  different;  the  description 
of  the  land  in  the  certificate  and  deed  was  so  vague  and 
uncertain,  that  it  was  doubtful  which  of  two  pieces,  either 
of  which  might  be  made  to  answer  the  description,  was 
really  intended  to  be  sold ;  and  the  point  of  the  inquiry 
was,  to  ascertain  what  was  the  intention  of  the  sheriff.  The 
whole  evidence  was  of  the  most  vague  and  undecisive 
character,  so  much  so  as  to  induce  the  court  to  say,  they 
should  have  come  to  a  conclusion  upon  it  differnig  from 
that  of  the  referee;  in  such  a  case,  it  may  well  be,  that 
such  evidence  should  not  be  received.  But  when  the 
learned  judge  in  that  case  states,  that  although,  as 
between  man  and  man,  deeds  may  be  explained  and 
reformed  by  reason  either  of  fraud  or  mistake,  but  that 
the  deed  of  a  sheriff  cannot  thus  be  reformed,  he  states  a 
proposition  for  which  I  can  find  no  authority  in  the  books, 
and  from  which  I  am  constrained  to  dissent.  The  only 
case  referred  to  for  this  doctrine  is  Jackson  v.  De  Lancey 
(13  Johns.  639),  which  certainly  decides  nothing  more 
than  that  in  a  sherifi^s  deed  the  land  must  be  described 

with  reasonable  certainty.    The  deed  *in  that 
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eels  well  described,  all  the  other  lands  of  William,  Earl 
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of  Stirling,  in  the  county  of  Ulster,  it  was  held,  to  be  void 
for  uncertainty.  No  such  principle  as  this  was  necessary 
to  the  decision  in  the  case  of  Mason  v.  White,  which  can 
well  stand  without  its  aid ;  and  if  fully  carried  out,  this 
doctrine  would  place  both  the  certificates  and  the  deeds 
of  sheriffs  utterly  beyond  the  reach  of  the  law,  although 
its  aid  were  invoked  upon  the  clearest  prolBF  of  inadvert- 
ence, mistake  or  fraud. 

III.  There  is  no  difficulty  in  this  case  arising  from  the 
provisions  of  the  statute  (2  R.  S.  302,  §  52)  requiring  bills 
for  relief  to  be  filed  within  ten  years  after  the  cause  there- 
of shall  accrue.  In  the  first  place,  this  case  does  not 
come  within  the  letter  of  the  statute,  which  applies  to 
bills  filed  by  a  plaintiflf  for  specific  relief,  and  not  to  a  de- 
fendant resisting  an  unrighteous  claim  by  an  equitable 
defence.  But  if  it  is  within  its  spirit,  the  statute  does  not 
bar  the  defendant's  claim  for  relief.  Varick  v.  Edtoards 
(11  Paige  290)  is  a  decisive  authority  to  show  that  when 
a  party  to  whom  land  belongs  in  equity,  is  in  possession 
and  is  afterwards  evicted  by  one  claiming  a  legal  title, 
the  statute  does  not  begin  to  run,  until  such  eviction;  a 
bill  consequently  may  be  filed  at  any  time  within  ten 
years  after  the  eviction.  Here,  the  plaintifif  really  had  no 
legal  title,  in  the  strict  sense  of  the  term ;  and  neither  the 
defendant  nor  any  of  his  predecessors  in  the  occupation 
and  ownership  of  the  land  had  any  reasonable  ground  even 
of  suspicion,  that  he  would,  after  the  lapse  of  fourteen 
years,  attempt  to  put  such  a  construction  upon  his  deed, 
as  to  disturb  a  possession  so  long  and  so  quietly  held.  The 
defendant  is  chargeable  neither  with  knowledge  nor  notice 
of  any  such  claim,  until  this  suit  was  brought  The  reply 
alleges  that  the  supposed  mistake  in  the  deed  was  dis- 
covered by  Moore  and  the  other  grantees,  more  than  ten 
years  before  the  commencement  of  this  suit ;  of  this  alle- 
gation not  a  particle  of  proof  was  offered  upon  the  trial, 
and  from  the  very  nature  of  this  case,  it  is  manifest,  that 

none  of  the  parties  can  bo  presumed  to  be   chargeable 
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in  law  with  any  such  knowledge.     The  judgment  should 
be  affirmed. 

Judgment  affirmed. 


McKiNNON,  et  clL  v.  Bliss. 
Evidence. — Recitals, — Historical  Facts. — Hearsay. 


A  recital  of  title,  in  an  ancient  wUl,  is  not,  in  general,  evidence  against 
tliird  persons,  not  claiming  under  it,  unless  accompanied  by  proof  of  a. 
long-continued  and  undisputed  possession  in  accordance  with  it.  . 

The  recitals  in  a  private  statute  are  evidence  that  the  facts  were  so  repre- 
sented to  the  legislature,  but  not  of  their  actual  existence,  as  against 
strangers. 

A  local  history  is  not  evidence  of  historical  facts  ;  to  render  an  historical 
work  admissible  in  evidence,  it  must  relate  to  facts  of  a  public  and 
general  nature. 

When  no  proof  of  an  historical  fact  was  given  to  the*  jury,  an  appellate* 
court  will  not  take  judicial  notice  of  it,  on  the  hearing  of  an  appeal 
from  a  judgment  of  nonsuit. 

*HearBay  evidence  is,  it  seems,  admissible  of  a  remote  transaction  .  ^  ^^^ 
of  a  quasi  public  nature ;  but  it  must  be  derived  from  those  who  *- 
had  an  interest  in  acqumnting  themselves  with  its  histo'ry. 

McEinnon  v.  Bliss,  81  Barb.  180,  affirmed. 

I 

Appeal  from  the  general  term  of  the  Supreme  Court,, 
in  the  fifth  district,  affirming  a  judgment  of  nonsuit  en- 
tered upon  the  trial.     (Reported  below,  31  Barb.  180.) 

This  was  an  ejectment  for  about  sixty  acres  of  land  in 
Herkimer  county,  described  as  part  of  Susannah  John- 
son's 3000  acre  tract,  in  the  fourth  allotment  of  the  Royal 
Grant,  in  the  town  of  Salisbury,  The  tract  known  as  the 
Royal  Grant  embraces  a  portion  of  the  town  of  Herkimer, 

the  principal  portion  of  Fairfield  and  Newport,  parts  of 
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Russia  and  Manhelm,  and  all  the  settled,  part  of  Salis- 
bury. The  cause  was  tried  at  the  HerkimeF  circuit,  ia 
May  1856,  before  Pratt,  J. 

On  the  trial,  the  plaintiflfs  gave  in  evidence  the  will  of 
Sir  William  Johnson,  the  patentee,  which  recited  that  the 
King,  as  a  mark  of  his  favor  and  regard,  had  given  the 
testator  a  patent,  under  the  great  seal,  for  the  tract  of 
land  called  Kingland.     He  devised  3000  acres  of  this  tract* 
to  Susannah  Johnson,  his  natural  daughter,  by  an  Indian 
woman;  from   whom  the  plaintiff  derived   title.      They 
also  read  in  evidence  a  private  statute  passed  the  26th 
February  1797,  for  the  relief  of  Jacob  Merkle  and  others, 
which  recited,  among  other  things,  that  this  portion  of 
the  Royal  Grant  belonged  of  right  to  Susannah  Johnson; 
and  also  another  private  statute  of  a.  similar  character, 
passed  the  Slst  March  1798.     They  then  showed  that 
fruitless  search  had  been  made  for  the  patent  to  Sir  Wil- 
liam Johnson,  or  a  copy  thereof,  in  the  state  offices  at  Al- 
bany, and  in  the  clerks'  offices  of  the  several  counties ; 
and  called  as  a  witness  Mr.  Ford,  a  counsellor-at-law,  who. 
had  resided  in  Herkimer  county  for  forty  years,  and  testi- 
fied, that  he  hjjd  been  conversant  with  titles  and  real 
property  in  that  county,  and  knew  the  tradition  current 
*  OAQ  ■^  ^"^^'^S  ^^®  *settlers  on  the  Royal  Grant  concerning 
■  ^  the  letters-patent.    They  then  propounded  to  the 
witness  this  question : — "  What  ia  reported  iunong  the 
settlers  of  the  tract  to  have  been  the  disposition  made  of 
the  instruments  of  title,  or  letters-patent?"     This  ques- 
tion was  overruled  by  the  court  and  the  plaintiffs  took  an 
exception.     It  was  not  shown  that  the  defendant  claimed 
title  under  the  State,  by  grant  subsequent  to  the  Revo- 
lution.   The  court  nonsuited  the  plaintiffs,  on  the  ground 
that  no  title  had  been  shown  in  Sir  William  Johnson,  and 
the  plaintiffs  excepted.   The  nonsuit  having  been  affirmed 
at  general  -term,  the  plaintiffs  appealed  to  this  court. 

*0n  the  hearing  of  the  appeal,  the  counsel  for 

^  the  appellants  produced  an  exemplification  from 
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the  public  records  office  in  London  of  the  original  lett9rs- 
patent,  which  had  been  since  discovered  to  be  there  re- 
corded. He  also  read  from  Benton's  History  of  Herkimer 
connty,  to  show  a  prevailing  tradition  among  the  occu- 
pants of  the  Royal  Grant,  as  to  the  manner  in  which  the 
title  had  been  acquired,  and  the  mode  in  which  the  let- 
ters-patent had  been  destroyed, 

David  BuoHey  Field,  for  the  appellants. 
Francis  Kerrumy  for  the  respondent. 

Seldbn,  J. — The  first  question  presented  by  this  case 
is,  whether  it  was  sufficiently  established,  upon  the  trial, 
that  Sir  William  Johnson,  prior  to  his  death  in  1774, 
was  the  proprietor  of  a  tract  called  the  Royal  Grant, 
situated  in  the  now  county  of  Herkimer,  and  embracing 
the  premises  in  controversy.  His  title  was  claimed  to 
have  been  derived  from  a  grant  directly  from  the  British 
Crown. 

For  the  purposes  of  this  question,  I  shall  assume,  that 
the  plaintifife  had  made  all  the  search  for  the  original 
grant  of  letters-patent  which  the  law  requires;  that  they 
were  not  bound  *to  resort  to  the  government  re-  r  #  oi  q 
cords  in  London,  and  that  the  proof  on  that  sub- 
ject \vas  sufficient  to  entitle  them  to  give  secondary  evi- 
dence of  such  grant.  If,  then,  the  evidence  given  on  that 
subject,  taken  in  connection  with  facts  and  circumstances 
of  which  the  court  was  authorized  to  take  judicial  notice, 
was  sufficient  to  show  primd  facie  that  the  grant  or  pat- 
ent in  question  had  ever  existed,  the  nonsuit  was  wrong, 
and  the  judgment  should  be  reversed. 

The  only  evidence  actually  introduced  upon  the  trial, 

having  any  bearing  upon  the  question,  consisted  in  the 

recitals  contained  in  the  will  of  Sir  William  Johnson,  and 

the  two  acts  of  the  legislature  p«assed,  respectively,  in 

February  1797,  and  March  1798.     No  other  evidence  was 
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given  or  offered,  having  any  tendency  to  establish  the 
existence  of  the  patent;  unless  some  slight  weight  be 
ittaehed  to  the  fact  stated  by  Mr.  Ford,  that  there  is  a 
tract  in  Herkimer  county,  known  as  the  Royal  Grant.  To 
establish  that  such  a  grant  was  made,  therefore,  the  counsel 
for  the  plaintiff  relies :  First,  upon  the  recitals  in  the  will : 
Secondly,  upon  the  two  statutes  read  in  evidence :  and 
Thirdly,  upon  the  public  history  of  the  period  in  which 
Sir'  William  Johnson  lived,  and  especially  upon  a  manu- 
script memorial  addressed  to  the  King,  and  dated  in  1776, 
published  in  the  Colonial  History  of  this  state  (vol.  7, 
p.  839),  in  which  Sir  William  prays  for  a  grant  of  the 
tract  in  question,  of  which  history,  memorial,  &c.,  the 
counsel  claims  the  court  should  take  judicial  notice.  As 
the  force  of  each  of  these  items  of  evidence  depends  upon 
considerations  and  principles  peculiar  to  itself,  they  must 
be  separately  examined. 

Tlie  will  read  upon  the  trial  recites,  or  rather  assumes, 
that  the  testator  owned  the  tract  called  the  Royal  Grant, 
or  Kingsland.  Is  this  any  evidence  of  such  ownership, 
in  favor  of  those  claiming  under  the  will? 

The  general  rule  in  regard  to  recitals  in  deeds  or 
other  instruments  is,  that  they  are  evidence  against  the 
parties  executing  such  deeds  or  instruments,  and  those 
who  claim  under  them,  but  not  in  their  favor.  The  ad- 
missibility of  the  recital  depends  upon  the  same  princi- 
*  ^1 1  1  P^^®  ^  ^^^^  admissibility  of  a  *declaration  of  the 
party  executing  the  instrument;  such  recitals, 
therefore,  are,  in  general,  no  evidence  against  third  per- 
sons, who  are  strangers  to  the  deed  or  instrument  in 
which  thev  occur.^ 

It  is  true,  that  an  exception  has  sometimes  been  admit- 

^  A  recital  in  a  will,  under  which  a  plaintiff  in  ejectment  claims  title, 
is  not  evidence  against  the  defendant.  Boyer  v.  Smith,  3  Watts  449.  A 
recital  is  not  evidence  against  a  third  i^ereon,  though  he  himself  give  the 
instrument  in  evidence.  Moore  v.  Metrapolitan  Bank,  55  N.  Y.  41.  And 
see  Hardenburgh  v.  Lakin,  47  Ibid.  109. 
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ted,  in  cases  where  the  inquiry  relates  to  transactions  of 
an  ancient  date,  and  where,  in  consequence  of  the  loss  or 
destruction,  from  the  lapse  of  time,  or  other  causes, 
of  better  evidence,  it  became  necessary  to  resort  to  that 
of  a  secondary  character.*  A  reference,  however,  to  a 
few  of  the  cases  of  this  class  will,  I  think,  show  that  they 
differ  from  this  in  an  essential  particular. 

In  the  case  of  Doe  v.  Phelps  (9  Johns.  169),  a  deed  exe- 
cuted in  1767,  by  one  of  several  patentees  of  a  tract 
of  land  in  Otsego  county,  in  which  one  of.  the  grantors 
assumed  to  execute,  not  only  for  himself,  but  as  attorney 
for  eight  other  persons,  was  treated  as  affording,  of  itself, 
sufficient  evidence  of  the  executipn  of  the  necessary 
power  of  attorney.  But  it  was  further  proved,  in  that 
case,  that  the  lots  in  this  patent,  generally,  were  held 
under  titles  derived  through  this  deed;  and  a  witness 
testified,  that  the  defendant  did  not  pretend  to  claim  any 
title  to  the  premises;  reliance  was  placed  upon  these 
facts,  and  the  court  said : — "  After  a  lapse  of  forty-four 
years,  and  when  the  possessions  have  gone  along  vntJi  the 
deed  to  Van  Dam,  and  where  no  pretence  of  claim  in 
opposition  to  that  deed  has  been  heard  of,  the  execution 
of  the  power  of  attorney  recited  in  the  deed  of  1767,  may 
reasonably  be  presumed." 

So,  in  Jackson  v.  Lamb  (7  Cow.  431),  where  the  mutila- 
ted fragments  of  an  ancient  lease,  dated  in  1774,  which 
recited  that  it  was  given  in  order  to  support  a  release, 
were  allowed  to  go  the  jury  as  evidence  of  the  execution 
of  the  release,  but  only  in  connection  with  proof  of  pos- 
session in  accordance  with  the  release  claimed.  Upon 
the  motion  for  a  new  trial  Savage,  C.  J.,  said: — "The 
facts  are  certainly  sufficient  to  warrant  the  presumption 
of  a  release ;  the  lease  for  a  year,  preserved  for  a  long 
time  among  Campbell's  papers,  the  possession  of  forty  years, 
upon  part  of  lot  No.  1,  and  the  possession  of  other  lots  in 

«  See  Deery  v.  Cray,  5  Wall.  795. 
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the  patent  belonging  to  the  same  right,  are  abundantly 
sufficient  to  authorize  the  presumption." 

*But  the  case  which  goes  as  far,  perhaps,  as  any 
-•  other  to  support  the  position  taken  here,  is  that 
of  Jodcsan  v.  Lunn  (2  Johns.  Cas.  109).  The  action  was 
ejectment  for  a  lot  of  land  in  the  county  of  Montgomery; 
a  patent  had  been  granted  to  several  persons,  in  Auj^ust 
1735,  for  fourteen  thousand  acres  of  land,  including  the 
lot  in  dispute ;  the  lessors  of  the  plaintiff  were  permitted, 
to  prove,  that  their  ancestor,  Sir  Peter  Warren,  who  was 
not  one  of  the  original  patentees,  claimed,  in  1736,  to  own 
the  whole  tract,  and  executed  a  large  number  of  leases, 
in  that  ye?ir,  in  which  he  assorted  such  ownership.  But 
it  was  further  proved,  that  Sir  Peter  continued  to  exer- 
cise acts  of  ownership  of  the  property,  until  the  time  of 
his  death,  and  that  his  heirs  did  the  same,  after  his  death, 
and  that  his  title  and  that  of  his  heirs  was  acknowledged 
by  the  tenants  upon  the  patent,  and  remained  undisputed, 
until  after  the  year  1783.  Under  these  circumstances, 
the  court  held  that  a  conveyance  from  the  original  pat- 
entees to  Sir  Peter  Warren  might  be  presumed. 

That  case  bears  a  close  resemblance  to  the  present,  in 
this,  viz. :  The  heirs  there  were  suffered  to  avail  them- 
selves, as  evidence,  of  an  assertion  of  title  made  in  a 
document  signed  by  their  ancestor.  But  the  difference 
in  other  respects  is  wide ;  there,  the  assertion  of  the 
ancestor  was  sustained  by  possession  under  an  undisputed 
claim  of  title  for  nearly  fifty  years ;  and  here,  there  is  no 
proof  of  possession  for  a  single  day. 

These  cases  illustrate  the  rule  on  this  subject,  which  is, 

that  assertions  of  title,  or  claims  of  ownership,  made  in 

deeds   or   wills,  may,  in   some   rare  cases,  be   evidence 

in  favor  of  persons  claiming  under  the  grantor  or  testator 

by   whom   such   deed   or   will   was   executed,   but  only 

in  connection  with  other  proof  of  a  long-continued  and 

undisputed    possession,   in    accordance    with    the   right 

or  title  claimed.     Here,  there  was  no  such  proof,  and  I 
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6ee  nothitig  to  take  this  case  out  of  the  general  rule,  that 
recitals  or  assertions  contained  in  any  deed  or  other 
written  instrument,  sre  never  evidence  in  favor  of  the 
party  who  executes  the  deed,  Ac,  or  any  person  claiming 
under  him,  nor  against  strangers. 

*The  next  question  is,  whether  the  two  acts  of  p  ^  ^i  o 
the  legislature  read  in  evidence,  afforded  any  proof  '- 
of  the  existence  of  the  grant.  That  the  preambles  to  pub- 
lic statutes  are  admissible  in  suits  between  private  indi- 
viduals, as  evidence  of  the  facts  recited  in  them,  may 
perhaps  be  conceded  {Rex  v.  SutUm^  4  M.  &  S.  532); 
although,  in  such  cases,  the  evidence,  I  apprehend,  is 
primd/ade  only,  and  not  conclusive.  But  private  statutes 
have  never  been  held  admissible  against  parties  in  no 
way  connected  with  such  statutes.'  Evidence  of  this  de- 
scription was  rejected  by  the  court  of  king's  bench  in  the 
case  of  Brett  v.  Beales  (1  Mood.  &  Mai.  416),  although  the 
act  in  that  case  expressly  provided,  that  it  "should  be 
deemed  and  taken  to  be  o,  public  act,"  and  should  be  "ju- 
dicially taken  notice  of  as  such  by  all  judges,  justices  and 
others,  without  being  specially  pleaded." 

The  objections  to  such  evidence  are  Well  stated  in  the 
case  otElrnendorfy.  Carmichael  (3  Litt.  472).  The  court 
there  say : — "  The  facts  recited  in  the  preamble  of  a  pri- 
vate statute,  may  be  evidence  between  the  commonwealth 
and  the  applicant  or  part}''  for  whose  benefit  the  act  pass- 
ed; but  as  between  the  applicant  and  another  individual 
whose  rights  are  affected,  the  facts  recited  ought  not  to 
be  evidence.  *  *  *  Once  adopt  the  principle  that  such 
facts  are  conclusive,  or  even  pinmd  fade  evidence  against 
private  rights,  and  many  individual  controversies  may  be 
prejudiced  and  drawn  from  the  functions  of  the  judiciary, 
into  the  vortex  of  legislative  usurpation.  *  *  *  Such  a 


'  A  recital  in  a  private  statate,  legitimizing  a  bastard,  of  the  parent- 
age of  tlie  child,  is  primd  facie  evidence  of  the  fact.  McGunnigle  v. 
McKee,  77  Penn.  St.  81. 
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preamble  is  evidence  that  the  facts  were  so  rejo^eseTUed  to 
the  legislature,  and  not  that  they  really  existed." 

All  who  are  familiar  with  the  general  course  of  legisla- 
tion, will  readily  concur  in  the  conclusion  arrived  at  in  this 
case.  It  is  true,  that  in  the  case  before  us,  we  have  much 
greater  reason  to  place  confidence  in  the  accuracy  of  the 
facts  recited  and  assumed  in  the  acts  read  in  evidence, 
than  in  the  case  of  most  private  acts ;  for  the  reason  that 
here  was  a  body  of^public  officers  called  the  Commission- 
ers of  Forfeitures,  whose  special  duty  it  was,  to  inquire 
^  into  and  ascertain  the  truth  of  the  representation 

-'  *upon  which  the  legislature  acted.  Still,  the 
principle  is  not  changed ;  the  acts  are  res  inter  alios  acta, 
and  cannot  afi'ect  those  who  are  in  no  manner  parties  to 
them.  Under  certain  circumstances,  these  acts  might  have 
been  very  satisfactory  evidence  in  thfs  caee ;  they  would 
undoubtedly  operate  as  admissions  by  the  People  of  the 
State,  that  the  tract  known  as  the  Royal  Grant  did 
belong  to  the  devisees  of  Sir  William  Johnson ;  if,  there- 
fore, it  appeared,  that  the  defendant  claimed  by  virtue  of 
a  title  derived  from  the  State,  since  the  Revolution,  the 
evidence  would  have  been  admissible  against  him.  But 
this  fact  cannot  be  presumed ;  grants  may  have  been  made 
by  the  King,  or  by  the  colonial  governors,  to  other  per- 
sons as  well  as  to  Sir  William,  under  some  of  whom  the 
defendant  may  claim.  There  is  neither  fact  nor  circum- 
stance in  the  case  from  which  anything  can  be  inferred  on 
this  subject;  and  the  burden  rested  upon  the  plaintiffs 
to  show  the  proof  admissible.  The  acts  in  question,  there- 
fore, if  objected  to,  could  not  have  been  read  in  evidence ; 
and  although  read  without  objection,  they  prove  nothing 
as  against  the  defendant. 

The  plaintiffs'  title,  therefore,  derives  no  support  from 
the  proof  actually  given  upon  the  trial ;  and  it  only  re- 
mains, upon  this  branch  of  the  case,  to  see  whether  the 
historical  evidence  relied  upon  is  sufficient  to  estab- 
lish it. 
232 


I860.]  •  McKrxNoy  v,  Bl^ss.  214 


Opinion  of  the  Court,  per  Selden,  J. 


There  are  several  very  conclusive  objections  to  this 
evidence.  In  the  first  place,  it  was  not  introduced  or 
offered  upon  the  trial.  There  are,  no  doubt,  cases  in 
which  courts,  upon  questions  addressed  to  them,  may  take 
judicial  notice  of  matters  of  general  history  and  of  public 
and  universal  notoriety,  which  admit  of  no  dispute ;  but 
upon  the  trial  of  issues  of  fact  by  a  jury,  if  reliance  is  placed 
upon  any  matters  of  this  sort,  some  evidence  of  them 
must  be  adduced.  In  all  the  early  cases  on  the  subject, 
the  histories  relied  upon  were  produced  at  the  trial. 
Thus,  in  the  case  of  St,  Catharine's  Haspital  (1  Vent.  149), 
where  the  question  was,  as  to  the  right  of  a  Queen  Dow- 
ager to  appoint  a  master  of  the  hospital ;  it  having  been 
decided  in  4  Edw.  III.,  that  she  had  no  such  right,  Lord 
Halb  allowed  it  to  be  "  shown  out  of  Speed's  Chronicles, 
produced  in  courty  that  *Queen  Isabel  was  under 
great  calamity  and  oppression,  and  what  was  then  ^ 
determined  against  her,  was  not  so  much  from  the  right 
of  the  thing,  as  the  iniquity  of  the  times."  So,  in  the 
case  of  Lord  Bro'inker  v.  Sir  B.  Atkins  (Skin.  14),  "  Speed's 
Chronicles,  was  given  in  evidenoe,  to  prove  the  death  of 
Isabel,  Queen  Dowager  of  Edward  II." 

This  point  was  directly  considered  by  the  court  of  ap- 
peals of  Virginia,  in  the  case  of  Gregory  v.  Baugh  (4  Ririd. 
611),  which  was  an  action  brought  by  Baugh  to  recover 
his  freedom.  The  case  turned  upon  the  question,  whether 
the  plaintiff  was  of  Indian  descent ;  and  the  judge,  at  the 
trial,  had  charged  the  jury,  that  "  it  was  a  question  to  be 
decided  upon  probabilities  and  circumstances,  among 
which  it  was  lawful  for  the  jury  to  consider  facts  con- 
nected with  the  history  of  the  country ^  as  if  formally  proved 
to  them."  Judge  Carr,  in  delivering  the  opinion  of  the 
court,  after  quoting  this  part  of  the  charge,  says : — "  This, 
I  presume,  cannot  mean,  that  the  jury  are  to  consider 
such  facts  as  if  formally  proved,  when  proved;  but  that, 
without  proof  they  are  to  consider  them  as  if  formally 

proved;  that  is,  that  each  juror  might  take  any  fu'ts  as 
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formally  proved,  which  he  may  have  heard  of  in  a  way 
to  satisfy  his  mind,  and  might  consider  as  connected  with 
the  history  of  the  country.  If  this  be  the  meaning,  it  is 
contrary  to  law;  for  it  is  laid  down  in  all  the  books,  that 
there  must  be  some  proof  adduced  of  historical  facts." 
There  is  no  doubt,  I  think,  that  the  rule  is  as  here  stated ; 
that  it  should  be  so,  is  obvious;  not  only  in  order  that  the 
jury  may  all  be  equally  possessed  of  the  evidence  from 
which  their  conclusions  are  to  be  drawn,  but  that  the 
facts  upon  which  their  conduct  is  based  may  be  known. 

Another  objection  to  this  evidence  ife,  that  Benton's 
History  of  Herkimer  County,  from  which  most  of  the 
facts  relied  upon  are  drawn,  would  not  have  been  ad- 
missible in  evidence  if  oflFered  upon  the  trial.  First,  it 
is  doubtful,  whether  any  historical  work  can  be  read 
in  evidence,  while  the  author  is  living,  and  can  be 
called  as  a  witness  to  state  the  sources  of  his  knowledge. 
{Morris  v.  Lessee  of  Harrrver^s  HeirSy  7  Peters  554.) 
*  oi  A  1  *^^^^h®r  objection  is,  that  it  was  not  a  general, 
^  but  a  mere  local  history.  In  the  case  of  Evans  v. 
Oetting  (6  Carr.  &  Payne  586),  where  the  question  was, 
as  to  the  boundaries  between  two  counties,  the  plaintiff 
proposed  to  read  from  Nicholas  History  of  Brecknock- 
shire, to  show  the  boundaries  of  that  county,  but  Baron 
Aldbbson,  before  whom  the  trial  was  had,  said :— '*  This  is 
a  history  of  Brecknockshire;  the  writer  of  this  history 
probably  had  the  same  interest  in  enlarging  the  bound- 
aries of  the  county,  as  any  other  inhabitant  of  it ;  it  is  not 
like  a  general  history  of  Wales;  I  shall  not  receive  it." 
It  may,  with  equal  propriety,  be  said  here,  the  writer  of 
Benton's  History,  may  have  had  an  interest  in  establishing 
the  title  to  the  Ro^'^al  Grant.  This  kind  of  evidence 
is  only  received  from  necessity,  and  should  be  strictly 
guarded.* 

But  a  more  conclusive  objection  to  any  mere  historical 


^  See  Commoawealtli  f>.  Alburger,  1  Whart.  484. 
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evidence  in  this  case  is,  that  such  evidence  is  only  admis- 
sible to  prove  facts  of  a  general  and  public  nature ;  and 
not  those  which  concern  individuals  or  mere  local  com- 
munities. In  the  case  of  Stainer  v.  Burgesses  of  Droitwitch 
(1  Salk.  281),  Camden's  Brittania  was  offered  in  evidence 
upon  a  question  as  to  the  custom  of  Droitwitch ;  but  the 
court  refused  to  receive  it,  holding  that  "  a  general  history 
might  be  given  in  evidence  to  prove  a  matter  relating  to 
the  kingdom  in  general^  because  the  nature  of  the  thing 
requires  it,  but  not  to  prove  a  particular  right  or  custom"' 
So,  in  the  case  of  Morris  v.  Lessee  of  Harmer's  Heirs 
(supra) J  the  court  says: — "  Historical  facts  of  general  and 
public  notoriety,  may  indeed  be  proved  by  reputation ; 
and  reputation  may  be  established  by  historical  works  of 
known  character  and  accuracy."  So,  in  a  late  case  in  this 
state,  viz.,  Bogardus  v.  Trinity  Church  (4  S  mdf.  Oh.  633, 
724),  the  vice-chancellor,  speaking  of  evidence  derived 
from  public  records,  statutes,  legislative  journals,  histori- 
cal works,  &c.,  says,  that  it  is  "  restricted,  as  to  historical 
evidence,  to  facts  of  a  public  and  general  nature."  There 
is,  indeed,  no  doubt,  that  it  is  strictly  confined  to  facts  of 
this  sort;  history  is  only  admissible  to  prove  history,  that 
is,  8u<5h  facts  as  being  matters  of  interest  to  a  whole 
people,  are  usually  incorporated  in  a  general  history 
of  the  state  or  nation.* 

*The  historical  evidence  relied  upon,  therefore,  p  ^  ^i  ►r 
even  had  it  been  offered  upon  the  trial,  could  ^ 
not  havt  been  received,  with  the  exception,  perhaps,  of 


*  In  this  case,  was  cited  a  case,  about  twelve  years  before,  of  Neale  n. 
Fry,  where  a  deed  was  prodaoed  to  be  made,  1  Ph.  &  M.,  wherein  all  the 
titles  were  given  te  Phillip  which  he  ased  after  the  surrender  of  Charles 
V. ;  now,  though  Cliarles  had  then  surrended,  yet  Phillip  did  not  take  the5;e 
titles  upon  him  until  that  surrender  had  been  received  by  the  Council 
of  Spain,  which  was  six  months  after;  so  that  the  deed  must  needs  have 
been  forged.  And  to  prove  the  time  of  receiving  that  surrender.  Chroni- 
cles were  produced,  and  admitted  in  evidence. 

*  A  goveiTiniont  gazette  is  not  competent,  to  prove  a  fact  of  a  private 
nature.     Brundred  ads,  Del  Hoyo,  Spencer  328. 
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the  memorial  of  Sir  William  Johnson  to  the  King,  pub- 
lished in  vol.  7  of  the  Colonial  History  of  the  State.  I  am 
inclined  to  think,  that  had  a  proper  foundation  been  laid 
for  the  introduction  of  this  document,  by  showing,  that 
the  tract  known  as  the  Royal  Grant  h^id  been  generally 
possessed  and  occupied,  from  the  time  of  Sir  William's 
death,  under  a  claim  of  title  derived  from  him,  both 
this  memorial,  and  the  will  of  Sir  William,  would  not  only 
have  been  admissible,  but  sufficient,  perhaps,  to  authorize 
the  jury  to  presume  that  a  patent  had  been  issued  pur- 
suant to  the  prayer  of  the  memorial.  But  such  a  docu- 
ment must  clearly  be  intro'duced  upon  the  trial;  and 
could  no  more  be  taken  notice  of,  without  proof,  than  the 
patent  itself,  if  one  was  issued  pursuant  to  its  request.'^ 
The  conclusion  from  these  views  is,  that  there  was  no 
evidence  actually  introduced  upon  the  trial,  nor  any 
which  the  jury  had  a  right  to  consider,  which  has  any 
tendency  to  establish  the  fact  that  the  grant  in  question 
had  ever  been  made.* 

The  only  remaining  question  is,  whether  the  court  erred 
in  rejecting  the  question  put  to  the  witness  Ford,  in  re- 
spect to  the  common  report  among  the  settlers  upon  the 
Royal  Grant,  as  to  the  disposition  which  had  been*  made 
of  the  letters-patent. 

The  answer  to  this  question,  if  admitted,  would  have 
been  wholly  immaterial,  unless  accompanied  by  proof  that 
the  patent  had  once  existed ;  and  no  such  proof  was  given. 
But  as  it  may  be  said,  that  when  this  question  was  asked 
and  rejected,  the  proof  was  not  closed,  and  that  if  the 
answer  had  been  received,  the  plaintiff  might  afterwards 
have  given  evidence  of  the  execution  of  the  letters-patent. 
I  will  briefly  consider  the  point. 

'  See  Lamb  v.  Davenport,  1  Sawyer  619-20. 

^  The  rule  allowing  new  evidence  to  be  admitted  on  appeal,  is  confined 
to  record  evidence  in  support  of  the  judgment;  it  cannot  be  received  to 
effect  a  reversal.     Porter  v.  Waring,  69  N.  Y.  250.     Stilwell  v.  Carpen- 
ter, 2  Abb.  N.  G.  238. 
236 


I860.]  McKiNNON  V.  Bliss.  217 


Opinion  of  the  Court,  per  Sbldbk,  J. 


That  hearsay  or  reputation  is  admissible  as  evidence, 
upon  questions  of  pedigree  or  family  relationship,  and  also 
upon  questions  respecting  the  boundaries  of  lands,  is  a 
familiar  doctrine.  But  there  are,  no  doubt,  other  cases  in 
which  the  same  kind  of  evidence  may  be  received,  for  the 
purpose  of  establishing  a  mere  private  right,  when  the 
fact  to  be  proved  *is  one  of  a  qiuisi  public  nature,  ^ 
that  is,  one  which  interests  a  multitude  of  people,  '- 
or  an  entire  community;  and  it  seems  to  me,  that  this 
case  is  one  that  might  fairly  be  considered  as  falling  with- 
in the  latter  class.  The  Royal  Grant,  as  it  is  called,  is  an 
extensive  tract,  embracing  an  entire  township  and  parts 
of  several  others ;  and  everything  relating  to  the  original 
document  upon  which  the  title  depended,  would  neces- 
sarily affect  the  interests  of  every  occupant  of  the  tract. 
Again,  the  fact  sought  to  be  proved,  viz.,  the  burying  in 
the  ground,  by  the  descendants  of  Sir  William  Johnson,  of 
the  muniments  of  his  title,  is  one  which  would  scarcely  be 
susceptible  of  any  other  kind  of  proof.  Of  too  ancient  a 
date  to  be  proved  by  eye-witnesses,  and  not  of  character  to 
be  made  a  matter  of  public  record,  unless  it  could  be  proved 
bv  tradition,  there  would  seem  to  be  no  mode  in  which  it 
could  be  established.  It  is  a  universal  rule,  founded  in 
necessity,  that  the  best,  evidence  of  which  the  nature  of 
the  case  admits  is  always  receivable;  hence,  had  a  proper 
foundation  been  laid  for  the  proof  in  this  case,  I  should 
have  thought  it  admissible. 

But  it  is  always  a  condition  to  the  introduction  of  evi- 
dence of  reputation,  in  such  cases,  that  it  should  appear 
to  come  from  persons  who  may  justly  be  supposed  to  have 
had  some  knowledge  on  the  subject.  The  doctrine  is  very 
clearly  stated,  and  the  reasons  for  it  given,  by  Professor 
Greenleaf  in  his  work  upon  Evidence  (§  128).  After 
stating  that  upon  questions  of  a  strictly  public  nature,  "  all 
persons  must  be  presumed  conversant"  with  the  facts; 
and  hence,  that  in  such  matters,  "in  which  all  are  con- 
cerned, reputation  from  any  one  appears  to  be  receiv- 
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able,"  he  proceeeds  to  say* — ^**  On  the  contrary,  when  the 
fact  in  controversy  is  one  in  which  all  the  members  of  the 
community  have  not  an  interest,  but  those  only  who  li've 
in  a  particular  district,  or  adventure  in  a  particular  enter* 
prise,  or  the  like,  hearsay  from  persons  wholly  uuconnect* 
ed  with  the  place  or  business  would  not  only  be  of  no 
value,  but  altogether  inadmissible."  Again,  he  says 
(§  137) — "  The  probable  want  of  (xmpeient  knowledge,  is  the 
reason  generally  assigned  for  rejecting  evidence  of  repu- 
tation, or  common  fame,  in  matters  of  mere  private 
right." 

^  *In  most  cases  involving  questions  of  fact  af- 

^  fecting  particular  localities,  as  towns,  counties, 
manors,  or  the  like,  it  would  be  sufficient  to-  show  that  the 
reputation  or  tradition  offered  in  evidence  was  derived 
from  persons  inhabiting  the  particular  town  or  district. 
But  here  that  is  not  enough ;  because,  unless  the  residents 
upon  the  Royal  Grant  claim  to  hold  their  lands  under  and 
by  virtue  of  the  patent  in  question,  they  would  have  no 
special  interest  in  acquainting  themselves  with  its  history ; 
and  consequently,  no  presumption  would  exist,  that  they 
possessed  that  peculiar  knowledge  on  the  subject,  which 
is  always  required  in  order  to  let  in  proof  of  this  kind. 
For  the  reason,  therefore,  that  it  was  not  shown  that  the 
settlers  upon  the  tract  known  as  the  Royal  Grant,  gener- 
ally, held  their  possessions  and  claimed  their  titles  under 
Sir  William  Johnson  or  his  devisees,  the  question  put  to 
Mr.  Ford  was,  in  my  opinion,  properly  rejected.  The 
judgment  of  the  supreme  court  should  therefore  be  af- 
firmed. 


Judgment  affirmed. 
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CoNDPT  V.  Baldwin  et  al. 
Uaui'y, — Gommissums, 

If  aa  agent  for  inTvatmoQt,  without  ibe  knowledge  of  his  principal,  in 
making  a  loan,  exact  a  commission  for  himself,  from  the  borrower, 
this  does  not  render  the  transaction  usurious,  nor  affect  the  security 
in  the  hands  of  the  lender. 

Condit  tr.  Baldwin,  21  Barb.  181,  affirmed. 

Appeal  fuom  the  general  term  of  the  Supreme  Court, 
in  the  seventh  district,  where  judgmeni^  was  rendered  for 
the  plaintiff,  in  a  case  tried  before  the  court,  without  a 
jury.     (Reported  below,  on  a  former  trial,  21  Barb.  181.) 

This  was  an  action  on  a  promissory  note,  made  by  the 
defendants  (Baldwin  being  the  principal  debtor,  and  the 
other  makers  his  sureties),  for  $400,  dated  the  2d  l&iy 
1851,  payable  to  George  C.  Mills  or  bearer,  two  years 
after  date,  with  interest  annually.  The  defendants,  by 
their  answer,  set  up  the  defence  of  usury. 

On  the  trial,  it  appeared,  that  the  plaintif!^  a  resident  of 
New  Jersey,  had  placed  in  the  hands  of  S.  K.  Williams, 
an  attorney-at-law,  of  *Newark,  Wayne  County,  .^ 
in  this  state,  a  sum  of  $400,  to  be  invested  for  her,  ^ 
at  lawful  interest.  Baldwin  employed  Mills  to  obtain  for 
him  a  loan  of  $400,  at  two  years;  Mills  applied  to  Wil- 
liams for  the  money,  and  stated  that  the  defendants  would 
unite  in  a  note  for  the  same;  Williams  said,  he  had  just 
that  amount  to  invest  for  a  lady ;  but  that  he  preferred 
to  loan  on  mortgage,  on  account  of  the  attorney -fees  he 
would  receive  for  examining  the  securities,  drawing  the 
papers,  &c.,  and  that  he  was  in  the  habit  of  charging  the 
borrower  a  commission ;  Mills  told  him  Baldwin  was  will- 
ing to  pay  for  the  accommodation.     Williams  thereupon 

agreed  to  make  the  loan,  on  the  terms  proposed,  and 
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Mills  agreed  topay  Williams  $25  as  attorney's  fees.  The 
note  was  made ;  Williams  gave  Mills  his  check  for  $400 ; 
the  money  was  handed  to  Baldwin,  and  out  of  it,  he  paid 
to  Mills  $40  for  the  charges ;  $25  of  which  the  latter  paid 
over  to  Williams,  in  accordance  with  his  agreement. 
Baldwin  did  not  know  how  the  $40  was  to  be  disposed. of, 
nor  did  the  plaintiflf  know  of  the  charge  of  $25,  which 
was  not  entered  to  her  account.  Williams  made  no  charge 
against  her  for  investing  the  money. 

On  a  former  trial  of  the  cause,  judgment  was  given  for 
the  defendants,  at  special  term,  on  the  ground  of  usury ; 
but  on  appeal  to  the  general  term,  the  judgment  was  re- 
versed, and  a  new  trial  ordered.  (21  Barb.  181.)  On  a 
second  trial,  before  the  court,  without  a  jury,  judgment 
was  rendered  for  the  plaintiflf  for  the  amount  of  the  note 
and  interest;  which  having  been  affirmed  at  general  term, 
the  defendants  took  this  appeal. 

ComweUy  for  the  appellants. 
Sdden,  for  the  respondent. 

Davies,  J. — ^The  statutes  of  this  state  prohibit  any 
person  from  taking  or  receiving  for  the  loan  of  money 
more  than  seven  per  cent,  per  annum ;  they  also  provide 
that  any  person  who  shall  pay  or  deliver  in  money,  goods, 
Ac,  on  such  loan,  any  greater  sum  than  is  thus  allowed, 
may  recover,  in  an  action  against  the  person  who  shall 
*  001  1  ^^'^®  taken  or  received  the  same,  *the  excess  of 
J  interest  so  paid.  It  is  also  provided,  that  any 
person  who  shall  receive  any  greater  interest,  discount 
or  consideration  than  is  prescribed,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  shall  be 
punished  by  fine  or  imprisonment,  or  both.  (1  R.  S.  772, 
&c.  §§  2,  3,  15.)  And  by  §  5,  all  notes,  &c.,  taken  on  such 
u5;urious  loans  are  declared  void.     In  the  present  case,  it 

is  not  alleged  or  pretended,  that  the  plaintiflT  has  person- 
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ally  taken  or  received  any  illegal  interest  on  the  loan 
made  to  the  defendants,  or  that  she  had  any  knowledge, 
until  the  trial  of  this  cause,  of  the  secret  arrangement 
made  by  Mills,  the  agent  of  Baldwin,  the  borrower,  with 
Williams,  her  attorney  and  agent,  whereby  the  latter 
received  a  douceur  for  his  private  and  exclusive  benefit. 
The  plaintiff,  a  non-resident  of  the  state,  sends  her  money 
here  to  invest,  according  to  the  laws  of  this  state ;  all  the 
authority  given  to  Williams,  as  her  agent  and  attorney,  to 
transact  the  business  of  his  principal,  must,  in  the  absence 
of  any  counter-proof,  be  construed  to  transact  it  according 
to  the  laws  of  the  place  where  it  was  to  be  exercised. 
The  law  will  never  presume  that  parties  intend  to  violate 
its  precepts.     {Otvings  v.  Hiill,  9  Peters  607.) 

It  is  the  essence  of  an  usurious  transaction,  that  there 
shall  be  an  unlawful  and  corrupt  intent,  on  the  part  of 
the  lender,  to  take  illegal  interest,  and  so  we  must  find, 
before  we  can  pronounce  the  transaction  tP  be  usurious. 
{Nourse  v.  Prime^  7  Johns.  Ch.  77.)  In  Bank  of  United 
States  V.  Wagg&ier  (9  Peters  399),  Story,  Justice,  in 
delivering  the  opinion  of  the  court,  says,  that  to  consti- 
tute usury,  within  the  prohibitions  of  the  law,  there  must 
be  an  intention  knowingly  to  contract  for  or  take  usurious 
Interest ;  for,  if  neither  party  intend  it,  but  act  hondjide 
and  innocently,  the  law  will  not  infer  a  corrupt  agreement. 
When,  indeed,  the  contract,  upon  its  very  face,  imports 
usury,  as  by  an  express  reservation  of  more  than  legal 
interest,  there  is  no  room  for  presumption,  for  the  intent  • 
is  apparent,  res  ipsa  loquitur.  But  when  the  contract,  on 
its  face,  is  for  legal  interest  only,  then  it  must  be  proved 
that  there  was  some  corrupt  agreement,  or  device  or  shift 

to  cover  usury,  *and  that  it  was  in  the  full  contem-     ^ 

•  r     222 

plation  of  the  parties.     In  support  of  these  propo-  '- 

sitions,  numerous  authorities  are  cited. 

In  this  case,  there  is  nothing  on  the  face  of  ♦he  con- 
tract, reserving  more  than  legal  interest.  The  real  par- 
ties to  the  transaction  are  the  plaintiff  and  the  defendants; 
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and  to  render  the  transaction  usurious,  there  must  have 
been  a  corrupt  agreement — an  aggregatio  mentium.     It  is 
not  sufficient,  that  the  defendants  intended  to  make  it 
usurious,  so  that  when  called  on  to  return  the  money  thus 
obtained  by  a  fraudulent  device,  they  could  pay  it  by 
availing  themselves  of  the  protection  of  the  statute.     The 
intention  to  take  the  usury^  must  have  been  in  the  full 
<3ontemplation  of  the  parties,  not  of  one  party,  but  of  both, 
to  the  transaction.     Now,  we  have  seen,  that  the  plaintiff 
never  intended  to  violate  the  law ;  never  authorized  any 
such  violation,  and  never  knew  or  had  any  intimation  that 
her  agent  or  attorney  had  violated  it.      Can  it  be  truly 
said,  that  the  plaintiff  has  ever  made  the  usurious  agree- 
ment, which  it  is  essential  to  find  was  made  by  her,  before 
we  can  sustain  the  defence  in  this  cause?     It  is  not  pre- 
tended, she  made  it  herself,  but  it  is  said,  it  was  made  by 
her  agent,  and,  therefore,  it  is  her  agreement,  and  she 
must  suffer  the  consequences  of  his  acts ;  this  is  upon  the 
trite  maxim,  qui/acit  per  cdiumy/acitper  se.   The  authority 
given  to  the  agent  was,  as  has  been  shown,  to  loan  her 
money  at  legal  interest  and  according  to  the  law^s  of  this 
state ;  but  the  agent,  instead  of  adhering^  to  his  instruc- 
tions, at  the  solicitation  of  the  defendant  Baldwin's  agent, 
departs  from  these  instructions  and  violates  the  law.     Is 
this  the  act  of  the  principal,  b}'  which  she  can  be  bound? 

If  a  master  command  his  servant  to  do  what  is  lawful, 
and  he  do  an  unlawful  act,  the  master  shall  not  answer, 
but  the  servant  for  his  own  misbehavior;  otherwise,  it 
would  be  in  the  power  of  every  servant  to  sul)je(,c  his 
master  to  what  actions  or  penalties  he  pleased.  (Bac.  Ab., 
title  Mast.  &  Serv.  L.)  In  Middleton  v.  Fowler  (1  Sulk. 
282),  Holt,  C.  J.,  places  the  law  upon  its  proper  foun- 
dation, when  he  states  it  as  a  general  position,  that  no 
master  is  chargeable  with  the  act  of  his   servant,  but 

^^    ^  *when  he  acts  in  the  execution  of  the  authority 

^  given  him.    In  other  wo;ds,  when  a  servant  quits 

«ight  of  the  object  for  which  he  was  employed,  and,  with- 
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out  referenco  to  his  master's  business  or  orders,  commits, 
from  his  own  malice,  some  wilful  and  independent  act, 
he  is  no  longer  presumed  to  be  acting  in  pursuance  of  his 
general  authority  as  a  servant,  and  his  master  is  not  re- 
sponsible for  the  act  which  he  does. 

Tlie  rule  that  when  an  agent  commits  a  wrong  in  the 
transaction  of  the  business  of  his  principal,  the  principal 
is  liable  for  the  injury  produced  by  such  wrong,  has  no 
application  to  the  present  case.  That  rule  cannot  apply, 
where  the  agent,  when  committing  the  wrong,  is  bargain- 
ing on  his  own  account,  for  his  own  private  advantage  ex- 
clusively, and  this  is  known  to  the  person  with  whom  he 
is  bargaining ;  it  could  only  apply  where  the  person  de^lt 
WMth  is  deceived  or  wronged,  which  in  no  sense  is  the 
present  case.  Baldwin's  agent  was  not  mislead  or  de- 
ceived by  any  act  of  the  plaintiffs  agent;  he  well  knew 
that  in  reference  to  the  $25,  Williams  was  acting  and  con- 
tracting on  his  own  behalf,  and  for  his  own  benefit  ex- 
clusively ;  he  did  not  assume,  in  that  matter,  to  act  for 
or  represent  the  plaintiff,  or  that  what  he  was  doing  was 
in  any  manner  to  inure  to  her  benefit  or  advantage.  In 
this  case,  Williams  availed  himself  of  his  position  as  the 
plaintiff's  agent,  to  make  a  contract  on  his  own  account 
and  for  his  own  individual  benefit.'  In  thus  dealing,  he 
did  not  act  or  assume  to  act  as  the  plaintiff's  agent ;  he 
required  compensation  for  a  service  which  he  alleged  he 
rendered  to  Baldwin.  It  Avas  his  individual  affair,  not 
that  of  the  plaintiff,  and  if  it  was  a  shift  or  device  on  his 
part  to  take  and  receive  usurious  interest  to  himself  on 
this  loan,  he  has  subjected  himself  to  the  penalties  of  the 
statute.  (3  Hawks  28 ;  Commamvealth  v.  Frosty  5  Mass. 
63.) 

It  was  conceded  on  the  argument,  that  the  plaintiff  had 

not  subjected  herself  to  an  indictment  for  misdemeanor — 

that  she  w^as  not  liable  criminaliter  for  these  acts  of  her 

agent.     Does  not  this  concede  too  much  on  the  part  of 

the  defendants  ?    Is  it  not  a  concession  that  she  has  not 
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taken  and  received  any  usurious  interest  on  this  loan  ? 
If  so,  how  can  it  be  contended,  that  she  has  forfeited  her 
*  ooyi  1  "^^'^^y  lo^n^d,  so  far  as  she  is  concerned,  ^legally? 
^  The  agent  has  taken  and  received  the  gratuity  or 
usury,  and  not  the  principal.  To  render  the  transaction 
usurious  as  to  this  plaintifiF,  we  have  to  establish  that 
jshe  took  and  received  the  unlawful  interest,  and  from 
this  fact  we  infer  the  corrupt  intent.  Now,  in  the  pres- 
ent case,  it  is  undeniable,  that  Williams  himself  took  and 
received  the  $25,  paid  for  alleged  services  rendered  by 
him.  If  he  took  it  and  received  it  as  the  plaintiflf's 
agent,  then  he  took  and  received  it  for  her  and  as  her 
money.  But  on  the  facts  disclosed  in  this  case,  can  it  be 
for  a  moment  contended,  that  the  plaintifiF  could  have  re- 
covered this  money  from  Williams,  as  so  much  money 
paid  to  him  for  her  use  ?     Clearly  not. 

Again,  by  the  third  section  of  the  statute  cited  (supra), 
it  is  provided,  that  if  any  person  shall  pay  any  greater 
sura  for  the  loan  of  money  than  is  allow^ed  by  law,  he  may 
recover  such  excess  beyond  the  legal  rate  of  interest,  in 
an  action  against  the  person  who  shall  have  taken  and  re- 
ceived the  same.  Baldwin  had  an  action,  therefore,  to 
recover  this  excess;  but  against  whom  could  he  have 
maintained  it?  Certainly  not  against  the  plaintiff.  She 
never  took  or  received  it;  her  agent  was  never  author- 
ized  to  take  and  receive  it.  On  no  principle  could  the 
action  have  been  maintained  against  her ;  and  it  is  equally 
clear,  that  it  could  have  been  against  Williams,  if  it  was 
a  shift  to  cover  usury,  for  he  was  the  person  who  took 
and  received  it,  and  retained  it  and  applied  it  to  his  own 
use.  We  think,  these  tests  conclusively  show,  that  the 
plaintiff  did  not  take  or  receive,  or  agree  to  take  or  re- 
ceive, on  this  loan  of  $400,  any  greater  sum  than  the  legal 
rate  of  interest,  and  that  the  defence  of  usury  is  not  sus- 
tained. 

But  it  is  urged  with  great  earnestness  and  ability,  that 

the  plaintiff,  by  accepting  the  note  and  commencing  this 
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8uit  upon  it,  has  ratified  all  the  acts  of  her  agent  con- 
nected with  the  loan  and  attendant  upon  its  inception. 
We  have  looked  carefully  at  all  the  authorities  cited  by 
the  learned  counsel  for  the  defendants,  and  we  think  they* 
fail  to  sustain  the  proposition  contended  for.  The  plain- 
tiff, by  receiving  and  accepting  the  note  for  the  amount 
of  her  money,  and  which  she  loaned  through  her  agent, 
*only  ratified  the  contract  of  loan  at  the  rate  ^f  p  ^^  ^oc 
interest  expressed  in  the  note.  She  had  no  knowl-  '- 
edge  of,  and  cannot  be  held  to  have  ratified  the  payment, 
by  Baldwin's  agent  to  Williams,  of  the  $25,  usuriously 
by  him  taken,  as  is  said.  We  think  the  cases  fully  sus- 
tain this  view  of  the  plaintiflTs  act,  in  receiving  the  note 
and  commencing  suit  thereon. 

When  an  act  is  done  for  another,  by  a  person  not  as- 
suming to  act  for  himself,  but  for  such  other  person, 
though  without  any  precedent  authority  whatever,  it  be- 
comes the  act  of  the  principal,  if  subsequently  ratified  by 
him.  In  that  case,  the  principal  is  bound  by  the  act, 
whether  it  be  for  his  detriment  or  his  advantage,  and 
whether  it  be  founded  on  contract  or  tort,  to  the  same 
extent  and  with  all  the  consequences  as  if  done  by  pre- 
vious authority.  But  when  the  agent  did  not  assume  to 
act  for  another,  but  acted  for  himself  and  for  his  owu 
benefit,  a  subsequent  ratification  does  not  bind  the  prin- 
cipal. (Wilson  V.  Tummanj  6  Man.  &  Gr.  238.)  Where 
a  landlord  authorized  a  bailiff"  to  distrain  for  rent  due 
from  his  tenant,  directing  him  not  to  take  anything  ex- 
cept on  the  demised  premises,  and  the  bailiflF  distrained 
cattle  of  another,  supposing  them  to  be  the  tenant's,  be- 
yond the  boundary  of  the  farm,  and  the  cattle  thus  taken 
were  sold,  and  the  landlord  received  the  proceeds,  the 
landlord  was  held  not  to  be  liable  in  trover  for  the  value 
of  the  cattle,  unless  it  was  found  that  he  r^,tified  the  act 
of  the  bailiff,  with  knowledge  of  the  irregularity,  or  chose, 
without  inquiry,  to  take  the  risk  upon  himself  and  to 

adopt  the  whole  act ;  and  it  was  also  held,  that  by  adopt- 
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iiig  and  ratifying  what  he  had  authorized,  he  did  not 
adopt  and  ratify  the  unauthorized  acts  of  his  agent. 

In  Bush  V.  Buckingham  (2  Vent.  83),  the  plaintiff  nu.de 
a  loan  of  50/.,  at  a  legal  rate  of  interest;  she  referred  tie 
borrower  to  her  scrivener,  who  would  draw  the  bond  to 
S'vjiure  the  loan,  and  the  scrivener,  in  error  and  against 
her  will,  included  therein  more  than  lawful  interest.  In 
■a  suit  on  the  bond,  the  defendant  interposed  the  defence 
of  usury,  but  it  was  overruled,  as  there  was  no  intent  on 
her  part  to  take  or  receive  more  than  lawful  interest;  and 
*  OOP  T  ^^  ^^^^^  held,  that  by  comm'encing  suit  on  the  bond, 
^  *she  did  not  ratify  the  act  of  her  agent,  in  pro- 
vidinii;  for  the  payment  of  more  than  legal  interest,  but 
th  it  she  might  recover  the  amount  loaned  with  lawful  in- 
terest. 

In  Biicldey  v.  Guildbartk  (Cro.  Jac.  678),  it  was  resolved, 
tliut  a  bond  given  on  the  23d  of  May  1617,  on  loan  oi 
120!.,  coaditioned  for  the  payment  of  132Z.,  upon  the  24th 
of  M  ly  next  ensuing,  was  for  the  payment  of  that  sum  on 
the  next  day,  and,  therefore,  on  its  face,  usurious,  and  it 
was  held,  that  forasmuch  as  the  agreement  is  found  to  be 
to  make  the  loan  for  a  year,  and  that  the  assurances  were 
for  the  payment  at  the  end  of  the  year,  and  as  by  the 
scrivener^s  mistake,  it  is  made  payable  the  next  day,  it  is 
not  usury  within  the  statute,  for  there  was  not  any  corrupt 
agreement  betwixt  them,  and  the  act  of  a  stranger  shall 
not  bring  him  within  the  danger  of  the  statute,  especially, 
it  being  found  that  he  did  not  require  payment  until  the 
end  of  the  year» 

Neveson  v.  Whitley  (Cro.  Car.  501),  was  an  action  of  debt 
on  bond  for  lOOL,  dated  12th  July,  with  condition  for  the 
payment  of  58?.,  at  the  end  of  six  months.  The  defend- 
ant pleaded  the  statute  of  usury,  and  that  the  obligation 
was  void ;  the  plaintiff  replied  that  he  lent  the  money  for 
a  year,  and  that  the  defendant  should  pay  SI.  for  the  for- 
bearance for  a  year,  and  that  the  plaintiff  would  not  de- 
mand it  until  the  expiration  of  a  vear,  and  by  the  scriv- 
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ener's  mistake,  it  was  made  payable  at  the  half  year's  end, 
and  he,  not  knowing  thereof,  accepted  the  bond.  It  was 
objected,  that  this  allegation  was  against  the  words 
of  the  bond ;  but  the  whole  court  held,  the  plaintiflF  might 
well  make  the  allegation,  for  it  is  showing  the  true  agree- 
raeet,  that  no  interest  w^as  to  be  paid  by  said  agreement 
but  such  as  stood  witli  the  law. 

The  case  of  Baxter  v.  Bvek  (10  Vt.  548),  is  not  unlike 
the  present.  The  plaintiff,  as  administratrix  of  William 
Baxter,  held  a  note  of  $250,  made  by  the  defendant,  and 
the  same  was  presented  to  hinf  for  payment,  by  her  son, 
Portus  B  ixter.  On  that  occasion,  a  new  note  was  given 
by  the  defendant,  for  the  same  amount,  and  the  time  of 
payment  was  agreed  to  be  extended,  by  Portus  Baxter, 
on  the  defendant  agreeing  to  pay  twelve  per  cent,  interest 
on  the  amount  of  the  note,  which  he  did,  by  giving  his 
note  to  Portus  ^Baxter  for  such  interest.  Tfie  ^ 
court  held,  that  this  note  for  the  usurious  interest  '- 
was  taken  by  Portus,  without  the  consent  or  knowledge 
of  the  plaintifiF,  and  inasmuch  as  there  was  a  bond  fide 
debt  due  to  her,  and  the  note  in  suit  was  only  for  the  just 
amount  due,  it  would  not  be  void,  if  Portus  Baxter,  with- 
out her  consent,  received  a  note  to  himself  for  any  further 
sura. 

The  appellant's  counsel  relies  with  much  confidence 
upon  the  case  of  Austin  v.  Harrington  (28  Vt.  130).  A 
careful  examination  of  that  case  will  show  that  it  is  not 
in  conflict  with  what  was  decided  in  Baxter  v.  Buck 
(supra).  In  this  case,  the  court  affirm  the  rule  laid  doAvn 
in  that,  and  say,  it  was  a  case  of  a  limited  or  special 
agency,  in  which  the  employment  was  only  for  that  single 
transaction,  and  where  the  principal  was  not  bound  by 
any  act  of  the  agent,  not  expressly  authorized  by  her. 
The  court  say,  they  have  no  occasion  to  question  the 
soundness  of  that  decision,  as  the  case  then  under  con- 
sideration was  not  one  of  that  character :  it  was  that  of 

7  ' 

the  dealings  of  a  general  agent,  in  the  transaction  of  her 
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business,  and  being  such  general  agent,  the  plaintiff,  with 
full  knowledge  of  all  the  facts,  had  ratified  his  act. 

In  any  view  which  we  have  taken  of  this  case,  we  do 
not  see  that  the  $25  paid  to  Williams  was  for  the  benefit 
of  the  plaintiff,  or  that  she  had  any  interest  whatever  in 
it.  While  we  intend  to  uphold  the  law  prohibiting  the 
taking  of  usury,  in  its  integrity,  so  long  as  it  remains  on 
the  statute  book,  we  are  not  called  upon  to  punish  the 
innocent,  at  the  call  of  a  confessedly  guilty  party,  who 
has  enticed  her  agent  into  a  violation  of  the  statute, 
which  is  now  sought  to  be  availed  of,  to  defraud  her  of 
money  undeniably  hers,  and  loaned,  so  far  as  she  is  per- 
sonally concerned,  in  good  faith,  and  upon  such  an  agree- 
ment upon  her  part  "  as  stood  with  the  law."  The  judg- 
ment appealed  from  should  be  affirmed. 

• 
CoMSTOCK,  C.  J.  {Dissenting.) — While  the  statutes  of 

usury  are  in  force,  they  ought  to  be  faithfully  interpreted 
*  ooQ  -|  ^^^  administered  *by  the  court.  The  decision  of 
this  case  will,  I  am  apprehensive,  go  far  to  over- 
throw them.  I,  therefore,  dissent,  and  proceed,  briefly  as 
may  be,  to  state  my  reasons. 

The  plaintiff  loaned  her  money,  through  her  agent,  Wil- 
liams ;  he  w^as  wholly  and  exclusively  her  agent,  because 
he  performed  no  service  whatsoever  for  the  borrower;  he 
performed,  indeed,  no  act  which  is  not  involved  in  every 
loan.  He  formed  the  mental  conclusion  to  accept  the 
note  of  the  borrower  and  his  sureties ;  he  accepted  the 
note  and  advanced  the  money ;  there  was  simply  a  pro- 
cess of  the  mind  or  will,  and  the  act  of  lending ;  without 
these  circumsiances,  no  loan  w^as  ever  made.  If  $25,  or 
any  other  sum  beyond  lawful  interest,  can  be  charged  to 
the  borrower,  in  such  a  case,  there  is  very  little  left  of 
the  laws  against  usury. 

It  is  too  plain  for  argument,  and,  indeed,  it  is  not 
denied,  that  the  contract  was  usurious,  provided  the 
plaintiff  had  authorized  her  agent  to  contract  precisely  as 
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he  did.  The  agreement  in  brief  was,  that  the  agent  should 
lend  $400  on  the  note  of  the  borrower,  with  four  other 
signers  as  8uretie»;  that  the  note  shonld  bo  given  on 
interest ;  and  that  the  agent  should  be  paid  the  sum  of 
$25,  under  the  name  of  an  attorney's  fee.  The  loan  was 
consummated  on  these  terms ;  the  note  was  delivered,  the 
$400  advanced,  and  $25  was  paid  back  to  the  plaintiflfs 
agent.  It  is  not  pretended,  that  the  name  given  to  this 
exaction  alters  the  nature  of  the  transaction  j  it  was  called 
a  fee,  but  the  agent  earned  no  such  fee ;  he  did  nothing 
which  is  not  done  by  every  person  who  lends  money  on  a 
note.  I  fully  concede,  that  the  agent  of  a  money-lender 
may  also  be  employed  to  perform  services  for  a  borrower, 
and  that  such  servic^^s  may  be  lawfully  compensated ;  the 
examination  of  a  borrower's  title,  where  landed  security 
is  given,  is  a  familiar  example  of  this  sort.  But  not  a 
single  authority  can  be  found,  which  holds  that  compen- 
sation can  be  claimed  for  services,  where  the  lender  or  his 
s^ent  simply  accepts  a  note  and  advances  the  money. 
More  need  not  be  said  on  this  point,  because,  in  the  very 
full  and  able  argument  before  us,  no  attempt  was  made 
to  sustain  the  contract  on  this  theory;  no  plea  of  services 

has  *been  interposed,  to   shield  the  transaction     ^ 

•  r  *  229 

from  the  condemnation  of  the  statute.  *- 

It  is  equally  plain,  that  the  validity  or  invalidity  of  the 
contract  cannot  depend  on  the  mere  mode  and  form  in 
which  the  business  was  closed.  In  fact,  the  $400  was 
advanced,  being  the  full  face  of  the  note,  and  the  borrow- 
er afterwards  paid  the  bonus  of  $25,  as  he  had  agreed. 
The  legal  as  well  as  the  practical  effect  of  tliis  was  pre- 
cisely the  same,  as  if  the  $25  had  been  retained  in  the 
first  instance,  and  only  $375  advanced ;  the  result  was, 
that  the  borrower  received  only  the  last-mentioned  sum 
for  his  note.  I  am  not  able  to  see,  that  the  possession  of 
the  whole  sum,  for  a  few  moments  or  a  few  hours,  could 
benefit  him,  so  long  as  he  was  to  pay  back  a  part  of  it. 

The  usury  was  in  the  agreement  to  pay  a  bonris  over  and 
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above  lawful  interest ;  whether  it  should  be  deducted  ont 
of  the  fund  loaned,  at  the  moment  of  the  loan,  or  should 
be  paid  another  day,  could  make  no  difference.  Devices 
of  this  sort  never  before  deceived  any  court. 

I  think  it  material  next  to  observe,  that  only  one  con- 
tract \vas  made,  which  embraced  the  whole  transaction. 
There  was  no  agreement,  between  the  plaintiff,  through 
her  agent,  and  the  borrower,  to  lend  $400  at  lawful  inter- 
est, and  then  a  separate  and  distinct  agreement  between 
the  agent  and  the  borrower  for  the  extra  $25 ;  it  was  all 
included  in  one  contract.  The  agent  said,  in  substance, 
•*  I  will  lend  you  the  $400,  if,  besides  the  legal  interest 
which  you  pay  to  my  principal,  you  will  pay  to  me  the 
sum  of  $25."  This  was  a  single  indivisible  proposition, 
and  as  such  it  was  accepted  by  the  borrower ;  in  consid- 
eration of  the  loan,  he  agreed  to  repay  it  at  a  certain  day 
with  interest,  and  he  agreed  also  to  pay  $25  more  to  the 
lender's  agent.  Here  was  one  consideration  and  one 
agreement.  That  agreement  might  all  have  been  ex- 
pressed in  one  or  in  two  writings,  or  it  might  have  been 
without  any  writing;  in  fact,  one  of  these  promises  was 
evidenced  by  a  promissory  note,  the  other  rested  in  parol. 
These  circumstances  are  immaterial ;  there  was  but  one 
original  agreement,  which  included  the  whole  subject. 

^  ^^r.  -.  *Where  there  is  usury  at  the  root  of  a  transaction, 
230  I 

it  has  never  before  been  thought  that  the  merely 

formal  separation  of  the  borrower's  contract  into  different 
parts  could  take  the  case  out  of  the  statute.  If  the  busi- 
ness had  not  been  done  through  an  agent,  not  a  doubt 
would  be  entertained,  because  nothing  is  clearer 
in  principle,  or  better  settled  by  authority,  than  that  con- 
tracts are  equally  usurious,  whether  the  excessive  interest 
be  paid  down,  or  only  agreed  to  be  paid,  and  whether  the 
payment  be  promised  in  the  same  instrument  w^ith  the 
principal  debt,  or  in  a  collateral  agreement,  oral  or  writ- 
ten. The  test  question  always  is,  whether  the  agreement 
for  the  loan  includes  more  than  lawful  interest,  to  be  re- 
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served  or  taken  in  any  manner  whatsoever.  Authorities 
need  not  be  cited  in  support  of  a  proposition  so  well  un- 
derstood. 

The  contract  in  question,  therefore,  had  all  the  elements 
of  usury,  unless  it  can  be  saved  from  condemnation,  by 
the  single  circumstance  that  the  agent  nad  no  authority 
from  his  principal  to  lend  her  money  at  a  higher  rate  of 
interest  than  is  allowed  by  the  law  of  the  state :  upon  this 
precise  ground,  the  whole  argument  of  the  plaintiff  rests. 
There  is  no  evidence  in  the  case,  that  she  authorized  her 
money  to  be  lent  in  violation  of  the  statute;  and,  I  admit, 
such  an  authority  ought  not  to  be  presumed,  from  the 
mere  act  of  the  agent  himself.  But  what  I  have  to  say 
on  this  point  is,  that  the  assumed  defect  in  the  agent's 
power  to  make  just  such  a  contract  as  he  did  make,  does 
not  alter  the  contract  itself.  Such  a  circumstance  cannot 
transform  that  into  an  innocent  and  valid  agreement, 
which,  in  its  own  essential  nature  and  judged  by  its  own 
terms,  was  usurious  and  void.  The  agreement  was  the 
same,  whether  we  regard  it  as  made  with  or  without  due 
authority ;  it  was  a  plain  contract  for  more  than  seven  per 
cent,  interest,  and  it  does  not  become  a  different  contract, 
although  wo  admit  that  the  plaintiff  did  not  authorize  it 
to  be  made  just  as  it  was  in  fact  made.  If  her  agent 
exceeded  his  authority,  and  thereby  subjected  her  to  loss, 
she  has  a  plain  remedy  against  him.  So,  on  the  same 
ground,  she  may,  I  do  not  doubt,  repudiate  the  contract 
altogether,  and  demand  and  recover  from  the  borrower 
her  money,  *which  went  into  his  hands  without  r  #  qoi 
her  consent.  This  remedy  was  open  to  her,  the 
moment  the  borrower  got  possession  of  the  fund  in  this 
unauthorized  manner ;  it  is  a  remedy  open  to  her  now. 
But  such  is  not  the  theory  of  her  action ;  she  sues,  not  in 
repudiation  of  the  unlawful  contract,  but  upon  the  very 
contract  itself,  and  she  claims  to  hold,  not  only  the  prin- 
cipal maker  of  the  note,  but  four  other  persons  who  were 

sureties   merely,  and,  therefore,  never  had   any  money 
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which  belonged  to  her.  In  short,  she  asserts  the  validity 
of  the  contract;  if  she  fails  in  that  assertion,  she  cannot 
recover.  We  have  shown  that  it  was  an  illegal  and  void 
contract, judged  by  its  own  nature  and  terms,  and  accord- 
ing to  every  test  hitherto  known. 

It  is  argued,  however,  that  as  the  agent's  exaction  of 
$25  was  not  authorized  by  the  plaintiff,  she  can  disavow 
that  part  of  the  transaction,  and  still  recover  on  the  note, 
which  rejiresents,  it  is  said,  the  sum  actu  :!ly  lent.  But 
the  note  represents  more  than  the  sum  lent.  It  is  true, 
that  the  borrower,  in  form,  received  the  $400  expressed 
in  the  note,  but  this  was  subject  to  a  condition  that  he 
should  presently  pay  back  to  the  agent  the  sum  of  $25, 
and  he  paid  it  back  accordingly ;  the  sum  really  loaned 
was,  therefore,  only  $375.  That,  stripped  of  all  disguise, 
was  the  true  consideration  of  the  promise  made  by  the 
borrower  and  his  sureties,  to  pay  $400  and  the  interest 
thereon. 

But  again,  how  can  the  plaintiff  divide  an  entire  con- 
tract, as  this  was,  into  two  parts,  and  so  adopt  one  part, 
while  she  rejects  the  other.  If  an  agent  contract  in  ex- 
cess of  his  autlwrity,  the  principal  is  not  bound  at  all, 
and  may  repudiate  the  whole ;  but  if  he  adopt  a  part,  he 
adopts  the  whole.  Mr.  Justice  Story  lays  down  the  rule 
thus,  and  he  cites  many  authorities  to  support  it: — "  The 
principal  cannot,  of  his  own  mere  authority,  ratify  a 
transaction  in  part,  and  repudiate  it  as  to  the  rest ;  he 
must  cither  adopt  the  whole  or  none.  And  hence  the 
general  rule  is  declared,  that  where  a  ratification  is  estab- 
lished as  to  a  part,  it  operates  as  a  confirmation  of  the 
whole  of  that  particular  transaction  of  the  agent."  (Story 
on  A.'Aency,  §  250.)  The  result  of  this  rule  is,  that  the 
*  9V^  1  F*'^'"^^^'  ^^  s'^^  insists  upon  *the  contract  at  all, 
must  take  it  with  all  its  vices  and  infirmities ;  she 
is  not  permitted  to  say,  that  the  usury  is  one  particular 
part  or  clause  of  the  agreement,  which  she  disavows,  and 

that  she  will  take  the  benefit  of  the  residue  which  is  in- 
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uocent  and  lawful.  I  have  shown,  I  think,  the  unity  of 
tliis  contract.  Its  substance  and  nature  were  the  same 
as  though  the  borrower  had,  by  the  very  terms  of  his 
yote,  promised  not  only  to  pay  the  $400  and  interest,  but 
also  the  $25  which  the  agent  received.  Could  the  prin- 
cipal recover  on  such  a  note,  by  rejecting  from  the  con- 
tract one  of  its  clauses  which  contaminated  the  whole? 
If  usury  can  thus  be  eliminated  from  contracts,  borrowers 
are  henceforth  at  the  mercy  of  agents,  to  whose  exactions 
no  limits  can  be  assigned.  The  principal  has  only  to 
disavow  the  extortion,  and  the  contract,  which,  in  its  very 
letter,  is  condemned  by  the  statute,  becomes  a  lawful  one. 
The  legislature  has  declared,  that  "  all  contracts  whatso- 
ever, whereupon  or  whereby  there  shall  be  reserved  or 
taken,  or  secured  to  be  reserved  or  taken,  any  sum  or 
value  for  the  loan  or  forbearance  of  money,"  greater  than 
the  prescribed  rate  of  interest,  "  shall  be  void."  (1  R.  S. 
772,  §  5.)  This  enactment  makes  no  distinction  between 
the  principal  and  the  agent,  and  none  can  be  found  in  the 
analogies  of  the  law.  We  have  held,  at  this  very  term 
of  the  court,  that  a  principal  is  liable  for  the  represents-  • 
tions  of  his  agent  made  in  the  course  of  a  negotiation  for 
the  sale  of  land,  although  they  were  made  without  his 
authority  or  knowledge.  We  thought  it  plain,  thfc.t  the 
principal  could  escape  the  consequences  of  his  agent's 
conduct  only  by  disavowing  the  transaction  altogether, 
which  he  had  not  done.  {Bennett  v.  Jud8on,post,p,  238.) 
Very  little  need  be  said  in  regard  to  the  authorities 
cited  in  support  of  this  transaction ;  in  general,  they  do 
not  bear  upon  the  question.  For  example,  the  case  of 
BtLsh  v.  Buckingham  (2  Vent.  83),  turned  upon  a  mistake 
of  the  scrivener  in  preparing  the  bond  by  which  the  loan 
was  secured.  The  bond  sued  upon  reserved,  on  its  face, 
more  than  lawful  interest  on  the  sum  loaned,  and  tlie 
obligor  pleaded  that  it  was  corruptly  agreed,  <feo. ;  the 
replication  took  issue  on  the  corrupt  agreement, 

*and  showed  that  the  agreement  as  made  between  •- 
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the  parties  was  free  from  usury ;  that  a  scrivener  was  era- 
ployed  to  draw  the  bond,  and  that  too  large  a  sum  was  in- 
serted ex  erorre  scriptoris,  that  is,  by  the  scrivener's  mis- 
take; the  replication  was  held  good.  Now,  no  one  ever, 
supposed  that  usury  could  be  alleged,  where  the  excessive 
interest  was  reserved  in  the  security,  or  deducted  from  it, 
in  consequence  of  an  innocent  mistake,  either  of  the  prin- 
cipal parties  or  an  agent.  Several  of  the  cases  relied 
upon  belong  to  this  class,  and  they  do  not  require  any 
additional  comment.  Other  authorities  have  been  refer- 
red to,  for  the  purpose  of  showing  that  principals 
are  not  bound  by  the  unauthorized  acts  of  agents ;  that  to 
constitute  usury  there  must  be  a  corrupt  agreement;  that 
there  must  be  an  aggregatio  mentium^  or  meeting  of  the 
minds  of  the  parties,  &c.  These  are  truisms  which  no  one 
disputes;  but  they  have  little  to  do  with  the  question 
before  us.  There  can  be  no  question  about  an  agent's 
authority,  w^hen  the  principal  himself  insists  upon  the 
contract.  If  the  agent  is  guilty  of  fraud  or  usury,  the 
principal  must  either  disavow  the  dealing,  or  take  all  the 
consequences ;  he  cannot  make  a  different  contract  by  ex- 
scinding the  vices  which  enter  into  and  form  a  part  of  it. 
This  is  the  difficulty  which  has  not  been  overcome  by 
argument  or  authority.  Believing  that  this  is  a  plain 
case  of  usury  I  think  the  judgment  should  be  reversed 
and  a  new  trial  granted. 

Denio  and  Welles,  JJ.,  also  dissented ;  but  the  rest  of 
court  concurred  with  Davies,  J. 

Judgment  affirmed.* 

'  Though  the  soundness  of  this  decision  has  been  frequently  doubted, 
it  may  now  be  regarded  as  the  settled  law  of  the  state.  It  was  followed 
by  a  majority  of  the  court  of  appeals,  though  with  a  strong  dissent  on 
the  part  of  Davis  and  Brown,  JJ.,  upon  the  principle  of  stare  deHsift,  in 
Bell  V.  Day  (18^),  32  N.  Y.  165  ;  was  re-afflrmed  by  the  same  court  in 
Lee  V.  Cliadsey  (1866),  2  Keyes  543  ;  and  apfain,  in  the  recent  case  of  Este- 
vez  V.  Purdy  (1876),  66  N.  Y.  446  :  and  see  Guardian  Mutual  Life  Insur- 
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Trustees  of  the  First  Baptist  Society  in  Syracuse 

V.  Robinson. 

Svbscription  to  Building  a  ChtircL — Immaterial  Error, 

An  agreement  to  give  towards  the  erection  of  a  church,  a  lease  of  a  house 
for  three  years,  which,  at  present  rent,  is  $516,  held  to  be  a  subscrip- 
tion for  that  amount  of  money. 

The  court  will  not  reverse  for  an  immaterial  variance  in  the  corporate 
name  of  a  party  plaintiff,  which  was  amendable  in  the  court  below. 

Appeal  from  the  general  terra  of  the  Supreme  Court, 
ill  the  fifth  district,  where  judgment  was  entered  upon 
the  report  of  a  referee. 

This  was  an  action  to  recover  a  subscription  towards 
the  erection  of  a  church.  Upon  the  subscription-paper, 
after  the  signatures  of  several  other  persons,  the  defend- 
ant made  and  subscribed  the  following  stipulation : 

**  I  agree  to  give  a  lease  of  my  house  on  Genesee  street, 

Avhich  now  rents  for  $172  a  year,  for  three  years,  towards 

building  a  new  Baptist  church,  in  Syracuse,  and  will  pay 

village  tax  and  insurance,  which,  at  present  rent,  $516." 

*The  pliintifTs  sued  as  Trustees  of  the  First  Bap-  ^  ^  ^  ^ 
.        .  ,  .  .  •  r     235 

tist  Society,  instead  of  "The  First  Baptist  Society,"  ^ 

which  was  their  corporate  title.  Before  the  referee,  there 
was  a  motion  for  a  nonsuit,  the  grounds  of  which  are  suf- 
ficiently stated  in  the  opinion  of  the  court ;  this  was  de- 
nied, and  the  defendant  took  an  exception.  Judgment 
was  entered  upon  the  referee's  report,  for  $516,  with  in- 

anoe  Co.  «.  Kashaw,  Ibid.  544,  Stout  v.  Rider,  12  Hun  574.  As  a  mere 
question  of  pure  logic,  it  is  difficult  to  answer  the  dissenting  opinion  of 
Ch.  J.  Ckimstock;  but  the  law  may  be  considered  to  be  finally  settled  the 
other  way,  upon  authority.  The  courts,  however,  do  not  appear  to  be 
willing  to  extend  it.  See  Algur  v.  Gardner,  54  N.  Y.  360 ;  Porter  v. 
Mount,  45  Barb,  422. 
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terest ;  which  having  been  affirmed  at  general  term,  the 
defendant  tqok  this  appeal. 

NoxoTiy  for  the  appellant. 

Holmes,  for  the  respondent. 

Wright,  J. — It  is  not  claimed,  that  if  the   defendant 
became  a  party,  with  others,  to  the  agreement  to  con- 
tribute to  the  erection  of  the  new  church  edifice  of  the 
plaintiflFs,  he  can  avoid  payment  of  his  subscription,  on 
the  ground  that  such  agreement  was  without  considera- 
tion.*   There  is  a  sufficient  consideration  expressed  in  the 
instrument,  to  uphold  the  promise  to  pay  of  the  subscrib- 
ers to  it.     The  position  assumed  is,  that  he  never  became 
a  party,  with  others,  to  any  agreement  to  contribute  to- 
wards the  erection  of  the  church  j  but  that  he  made  a 
distinct  and  independent  one  for  himself,  which,  though 
written  on  the  subscription-paper  under  the  signatures  of 
other  subscribers,  was  not  connected  with,  nor  formed  any 
^  part  of,  the*instrument  subscribed  by  the  others; 
-'  and  that  such  independent  agreement  is  void,  for 
want  of  consideration.     This  position,  I  think,  is  untena- 
ble.    The  paper  signed  by  ^he  defendant  and  some  sixty 
other  persons  is  to  be  regarded,  as  the  subscribers  thereto 
I)lainly  intended  it  should  be,  as  one  instrument;  and  the 
words  prefixed  to  the  signature  of  the  defendant  are  not 
to  be  construed  as  an  independent  agreement  with  him, 
written  on   the  subscription-paper,  but  not  intended  by 
the  parties  to  have  any  connection  with  or  form  any  part 
of  it.     The  surrounding  circumstances   indicate  plainly 
that  the  defendant  never  contemplated  making  an  agree- 
ment for  himself,  distinct  from  the  other  subscribers;  he 
Bubscribed  the  agreement  to  contribute,  in  common  with 

'  See  Byerss  tJ.  Presbyterian  Congregation,  83  Penn.  St.  114. 
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others,  to  build  the  church,  indicating  specially  the 
amount  and  character  of  his  subscription ;  and  this  is  all 
the  effect  properly  to  be  given  to  the  words  prefixed  to 
his  signature. 

It  is  said,  that  the  words  import  nothing  more  than  an 
agreement  to  give  a  lease  of  the  house  in  Genesee  street 
to  the  society  for  three  years,  which  is  entirely  at  vari- 
ance-with  the  terms  of  the  subscription,  providing  for  the 
payment  of  the  amounts  subscribed,  in  six  several  instal- 
ments. But  it  is  not  a  fair  construction  of  the  language 
in  which  the  subscription  was  made,  to  hold  that  the  defend- 
ant intended  thereby  to  constitute  the  society  his  tenant 
for  three  years,  and  that,  by  way  of  aiding  to  build  the 
chur»ch,  such  society  should  control  or  occupy  the  prem- 
ises. He  obviously  meant  to  give  or  appropriate  the  rent 
or  income  of  the  premises,  for  three  years,  fixing  such 
income  at  $516;  and  not  that  the  premises  should  be 
demised  to  the  society,  for  it  to  sub-let  at  such  rent  as 
could  be  obtained  for  the  same. 

The  defendant,  therefore,  being  a  subscriber  and  party 
to  the  agreement  to  contribute  towards  building  the 
church,  the  remaining  inquiries  are  as  to  the  amount  and 
nature  of  his  subscription,  and  whether  a  breach  on  his 
part  was  shown.  The  sum  or  amount  annexed  to  his  name, 
which  he  agreed  to  pay  to  the  trustees,  according  to  the 
terms  of  the  writing  subscribed  by  him,  was  $516.  The 
writing  attached  to  his  signature  is  in  *efiectthis:  ^  ^  ^  ^ 
**  I  will  give  the  full  rent  or  income  of  my  house  in  *- 
Genesee  street,  for  three  years,  which,  at  present  rent,  is- 
$516."  This  was,  in  substance;  a  cash  subscription  to  that 
amount,  or,  at  least,  to  the  amount  of  the  full  rent  of  the 
premises  for  three  years.  It  was  so  intended  by  the 
defendant,  or  otherwise  it  would  have  been  quite  unneces- 
sary to  specify  any  sum  as  the  rent  or  value  of  the  prem- 
ises. The  intention  of  such  specification  was  to  fix  the 
sum  of  the  subscription  of  the  defendant,  or,  if  not  that,  to 
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nhow  that  the  rent,  and  not  a  lease  of  the  premises,  was 
agreed  to  be  contributed. 

Now,  was  a  breach  of  the  agreement  shown?  The 
plaintiffs  built  the  church  by  and  according  to  the  terms 
of  the  subscription,  upon  the  faith  of  the  amount  so  sub- 
scribed by  the  defendant  and  others,  and  performed  the 
conditions  imposed  on  them  by  the  contract.  In  1848, 
before  the  building  was  commenced,  the  defendant  was 
called  on  for  the  first  instalment  of  his  subscription ;  he 
declined  to  pay.  In  1851  or  1852,  the  subscription  was 
again  demanded ;  he  refused  absolutely  to  pay  or  comply 
with  his  agreement,  denying  any  liability;  he  never 
offered  to  execute  a  lease,  or  place  the  plaintitfs  in  a  posi- 
tion to  receive  the  rent  of  the  house  in  Genesee  street, 
but  such  rent  was  received  by  himself.  Regarding  the 
subscription  of  the  defendant  to  be  the  rent  of  the  house 
for  three  years,  and  not  a  fixed  sum  of  $516,  as  he  col- 
lected and  appropriated  such  rent,  not  towards  building 
the  church,  but  to  his  own  purposes,  he  is  liable  lor  the 
amount  of  it.  After  a  denial  of  any  liability,  no  further 
or  more  specific  demand  of  the  rent  or  subscription  was 
necessary  to  put  the  defendant  in  default. 

The  mistake  in  the  corporate  name  of  the  plaintiffs,  in 
the  pleading,  describing  themselves  as  "  The  Trustees  of 
the  First  Baptist  Society,"  instead  of  "  The  First  Baptist 
Society,"  was  the  subject  of  amendment  in  the  court  be- 
low, and  is  no  such  error  as  to  lead  to  a  reversal  of  the 
judgment  in  this  court.  The  judgment  of  the  Supreme 
Court  should  be  affirmed. 

Judgment  affirmed. 
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Bennett  v.  Judson. 

Deceit — Pleading, 

If  the  agent  of  a  vendor  of  land  make  material  misrepresentations  as  to 
its  location  and  qualities,  assuming  to  have  knowledge  of  the  facts, 
but  without  express  authority  from  his  principal,  the  latter  is  respou< 
sibie  in  damages,  though  neither  he  nor  the  agent  had  any  actual 
knowledge  upon  the  subject-matter  of  the  representations. 

It  seems,  that  in  such  case  the  fraud  is  well  charged  as  that  of  the  prin- 
cipal; at  all  events,  the  variance,  being  the  subject  of  amendment, 
will  not  be  regarded  on  appeal. 

Appeal  from  the  general  terra  of  the  of  the  Supreme 
Court,  in  the  seventh  district,  where  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  had  been  affirmed. 

This  was  an  action  in  the  nature  of  deceit ;  the  com- 
plaint averred  that  the  defendant,  for  the  purpose  of 
effecting  a  sale  of  certain  lands  in  Indiana  and  Illinois,  to 
the  plaintiff,  made  false  and  fraudulent  representations  as 
to  their  location  and  qualities;  relying  upon  which,  the 
plaintiff  purchased. 

On  the  trial  of  the  case,  it  appeared,  that  ihe  sale  of  the 
lands  was  negotiated  by  one  Davis,  as  the  defendant's 
agent ;  and  that  the  latter,  without  any  personal  knowl- 
edge upon  the  subject,  made  certain  statements  respect- 
ing their  quality  and  location,  of  a  very  strict  and  posi- 
tive charact^ir,  clearly  importing,  on  their  face,  a  knowl- 

edjz-e  of  the  facta  on  the  part  of  the  affent.     *The 

.     .  .  .  .  r  *  239 

description  was  grossly  inaccurate  in  particulars  ^ 

material  to  the  value  of  the  land,  though  neither  the  de- 

fendalit,  nor  his  agent,  nor  the  person  from  whom  the 

information  was  derived,  had   any  personal   knowledge 

upon  the  subject.     The  defendant  requested  the  judge  to 

direct  a  verdict  in  his  favor,  on  the  ground  that  there  was 

no  evidence  of  fraud  on  his  part,  nor  on  that  of  his  agent; 
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this  was  refused,  and  an  exception  taken.  The  learned 
judge  (Johnson,  J.)  submitted  the  question  of  fraud  to  the 
jury  as  one  of  fact;  and  charged  that  if  the  defendant's 
gent  had  practised  a  fraud  upon  the  plaintiff  in  making 
the  bargain,  his  principal,  having  received  the  fruits  of 
it,  was  liable  for  the  fraud,  though  he  did  not  authorize 
the  statement,  or  know  that  it  was  made,  or  whether  it 
was  true  or  false.  To  this  charge  the  defendant  excepted ; 
and  a  verdict  and  judgment  in  favor  of  the  plaintiff  hav- 
ing been  affirmed  at  general  term,  the  defendant  took 
this  appeal. 

Sovle,  for  the  appellant. 
Hyde,  for  the  respondent. 

CoMSTOCK,  C.  J. — There  is  no  evidence  that  the  de- 
fendant authorized  or  know  of  the  alleged  fraud  committed 
by  his  agent  Davis,  in  negotiating  the  exchange  of  lands. 
Nevertheless,  he  cannot  enjoy  the  fruits  of  the  bargain, 
without  adopting  all  the  instrumentalities  employed  by 
the  agent  in  bringing  it  to  a  consummation.  If  an  agent 
defraud  the  person  with  whom  he  is  dealing,  the  principal, 
I  not  having  aujhorized  or  participated  in  the  wrong,  may, 
ino  doubt,  rescind,  when  he  discovers  the  fraud,  on  the 
'terms  of  making  complete  restitution ;  but  so  long  as  he 
.retains  the  benefits  of  the  dealing,  he  cannot  claim  immu- 
nity, on  the  ground  that  the  fraud  was  committed  *by  his 
'  agent  and  not  by  himself.     This  is  elementary  doc- 

-'  trine,  and  it  disposes  of  one  of  the  questions  raised 
at  the  trial. » 

The  complaint,  in  setting  forth  the  cause  of  action, 
counts  upon  false  representations  made  by  the  defendant, 
without  any  reference  to  the  agent.  This  mode  of  stating 
the  case,  we  think,  was  proper,  under  an)"  system  of  plead- 
ing ;  the  same  rule  of  law  which  imputes  to  the  principal 

the  fraud  of  the  agent,  and  makes  him  answerable  for  the 
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consequences,  justifies  the  allegation  in  pleading,  that  the 
principal  himself  committed  the  wrong.  If  this  were 
otherwise,  the  pleading  was  nevertheless  amendable  at 
the  trial;  the  allegation  might  have  been  made  to  con- 
form to  the  proof,  and  where  this  might  be  properly  done 
at  the  trial,  it  can  be  done,  even  after  the  judgment. 
This  court,  in  such  cases,  never  reverses  a  judgment, 
although  the  amendment  has  not  been  actually  made. 
(LouTisbury  v.  Furdy,  18  N.  Y.  515.) 

The  question  of  fact  litigated  at  the  trial  was,  whether 
the  representations  of  Davis,  the  agent  of  the  defendant, 
concerning  the  western  lands,  were  fraudulently  made. 
The  defendant  claimed  a  nonsuit ;  one  of  the  grounds  of 
his  motion  being  that  the  evidence  wholly  failed  to  show 
that  either  the  agent  or  the  principal  knew  that  the  re- 
presentations were  false.  According  to  the  testimony  on 
the  part  of  the  plaintiff,  certain  statements  were  made  by 
Davis,  of  a  very  direct  and  positive  character,  concerning 
the  quality  and  advantages  of  the  defendant's  land  situ- 
ated in  Indiana  and  Dlinois;  these  statements  were  so 
minutely  descriptive  of  the  land  that  on  their  face,  they 
clearly  imported  a  knowledge  of  the  facts  on  the  part  of 
the  person  making  them,and  they  were  not  materially  quali- 
fied by  a  reference  to  any  other  person  as  the  source  of 
information.  The  evidence  on  the  part  of  the  defendant 
gave  a  somewhat  different  complexion  to  the  case,  but  the 
question  of  fact  was  fairly  submitted  to  the  jury.  The 
question  of  law  was,  whether  the  representations  could 
be  deemed  fraudulent,  unless  they  were  known  to  be  false. 
In  regard  to  this  we  entertain  no  serious  doubt.  Mr.  Justice 
Story  thus  states  the  rule : — "  Whether  a  party  misrepre- 
senting a  material  fact  know  it  to  be  false,  or  *make  ^ 
the  assertion  without  knowing  whether  it  were  '- 
true  or  false,  is  wholly  immaterial;  for  the  affirmation  of 
what  one  does  not  know  or  believe  to  be  true  is  equally, 
in  morals  and  law,  as  unjustifiable  as  the  affirmation  of 

what   is  known   to  be   positively   false."     (1  Storv  Eq. 
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§  193,  and  see  note.)  In  the  .case  before  us,  the  repre- 
sentations of  the  defendant's  agent  were  proved  to  be 
grossly  false,  and  they  could  not  be  honestly  made,  when 
he  had  not  the  slightest  knowledge  of  the  subject  to 
which  they  related.  The  plaintiflF  knew  nothing  of  the 
lands  which  he  was  about  to  buv.  If  these  statements  as 
to  tlie  situation  and  characteristics  of  those  lands  were 
m:ule  with  an  intent  that  he  should  rely  upon  them,  and 
if  he  did  rely  upon  them,  it  was  as  much  a  fraud  as  if 
tliey  were  known  to  be  untrue.  Tne  law  is  not  so  un- 
reasonable as  to  deny  redress  in  such  a  case.  {Stone  v. 
J)emwij,  4  Mete.  161 ;  Buford  v.  Caldwdl^  3  Missouri  477 ; 
Thomas  v.  McCann,  4  B.  Monroe  601 ;  Parham  v.  Bail- 
dolplij  4  How.  Miss.  435.) 

Tlie  case  does  not  present  any  other  questicms  requir- 
ing a  particular  consideration.  We  think  the  judgment 
must  be  affirmed. 

Judgment  affirmed.* 

^  This  is  a  case  of  questionable  authority.  In  Marsh  v.  Falker,  40  N. 
Y.  578,  Ci rover,  J.,  says,  it  was  decided  on  the  ground  that  the  agent  as- 
sumed to  know,  and  it  was  proved  that  he  did  not ;  and  thus  he  was 
shown  to  have  been  guilty  of  falsehood  in  making  the  statement.  And 
Judge  Hunt,  in  Craig  v.  Ward,  3  Keyes  393,  says,  **  this  destroys  the 
distinction  l>etween  fraud  and  negligence,  which  I  suppose  to  be  well 
settled,  and  I  am  not  prepared  to  itiiterate  it,  in  a  case  which  does  not  re- 
quire it."  And  in  Wakeman  v.  Dalley,  51  N.  Y.  27,  it  was  decided,  that 
to  sustain  an  action  for  fraud,  founded  upon  representations  made  by  the 
defendant,  it  must 'appear  that  he  believed,  or  had  reason  to  believe,  at 
the  time  he  made  them,  that  such  representations  were  false,  or  that 
without  knowledge,  he  assumed  or  intended  to  convey  the  impression 
tbat  he  had  actual  knowledge  of  their  truth,  and  that  the  plaintiif  relied 
upon  them  to  his  injury.  The  same  doctrine  was  laid  down  in  the  case 
of  Meyer  r.  Amidon,  45  N.  Y.  169.  And  see  Oberlander  v.  Spiess,  Ibid. 
175  ;  Stitt  V.  Little,  66  Ibid.  427.  In  Weed  v.  Ca.se,  55  Barb.  548,  Bacon, 
J.,  says,  the  case  of  Bennett  v.  Judson  "has  always  been  considered  to 
have  carried  the  doctrine  of  liability  for  an  aUeged  fraudulent  repre- 
sentation to  the  extremest  verge  of  the  law,  and  the  courts  have  been 
very  careful  to  discriminate  and  apply  it  only  to  the  state  of  facts  pre- 
sented by  the  case  itself."  The  caise  of  Sharp  v.  New  York,  40  Barb 
256,  was.  however,  ruled  on  its  authority. 
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Haight  v.  Price. 
Presttmption, — Burden  of  Proof. 

The  diyersionof  a  water-course,  in  the  absence  of  afflrmative  evidence  to 
the  contrary,  is  presumed  to  be  in  hostility  to  the  rights  of  tlie  reputed 
owners  ;  and  no  acquiscence,  short  of  twenty  years,  will  repel  such 
presumption,  nor  authorize  the  presumption  either  of  grant  or  license. 

*  In  an  action  for  damages  for  the  diversion  of  a  water-course,  a  ^.     ^ 
lawful  erection  by  the  plaintiff  upon  his  own  land,  calculated  '■       '^ 
to  lessen  the  injury,  but  which,  in  fact,  added  to  it,  is  no  defence,  if 
it  would  have  occasioned  no  damage,  had  the  channel  remained  in  its 
natural  condition. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
where  judgment  was  aflSrmed  upon  a  verdict  in  favor'of 
the  plaintiS*. 

Tliis  was  an  action  to  recover  damages  for  diverting 
the  water  of  a  stream,  called  Trout  run,  in  Arcadia, 
Wayne  county,  by  means  of  a  mill-dam,  whereby  the 
plaintiff  was  deprived  of  the  use  of  the  water  for  his 
brick-yard,  at  a  point  lower  down  the  stream. 

*The  plaintiff's  brick-yard  had  been  in  opera-  p  #  ^40 

tion  for  the  manufacture  of  brick,  from  about  the 

year  1832,  and  had  been  supplied  with  water  from  Trout 

run.     In  1886,  the  defendant  erected  a  grist-mill,  higher 

up  the  stream,  and  built  a  dam,  which  diverted  the  water 

partially  from  the  plaintiff's  brick-yard.     To  obviate  the 

injury   to   some   extent,    the  defendant  constructed   an 

aqueduct  on  his  own  land,  which  conducted  the  surplus 

water  from  his  works  into  the  old  channel;  and  for  the 

purpose  of  retaining  the  water,  the  plaintiff  excavated  a 

basin  in  his  channel,  and  threw  a  slight  dam  across  it,  a 

short  distance  below.     In  March  1852,  the  banks  of  the 

stream  at  each  end  of  the  aqueduct  were  washed  away, 
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and  all  the  water  was  conducted  from  the  plaintiff'^ 
premises.  The  defendant  contended,  and  gave  evidence 
tending  to  show,  that  the  carrying  away  of  the  aqueduct 
was  caused  by  the  operation  of  the  plaintiff's  dam,  in 
*  244  1  ^^^^^'^S  back  the  water  of  the  stream.  *The  judge 
charged  the  jury,  that  there  was  no  evidence  to 
raise  the  presumption  of  a  grant  or  license  to  the  defend- 
ant to  divert  the  waters  of  the  stream ;  and  that  though 
the  plaintiff's  dam  might  have  contributed  to  the  carrying 
away  of  the  aqueduct,  it  was  no  defence,  unless  main- 
tained at  such  a  height  that  it  would  have  occasioned  the 
injury,  if  the  stream  had  remained  in  its  natural  state. 
The  defendant's  counsel  excepted  to  the  charge,  and 
there  having  been  a  verdict  and  judgment  in  favor  of  the 
plaintiff,  which  was  affirmed  at  general  term,  the  defend- 
ant appealed  to  this  court. 

Sdderif  for  the  appellant. 
Clarky  for  the  respondent. 

Dbnio,  J. — ^The  plaintiff's  possession  of  the  land  on 
which  his  brick-yard  was  situated,  and  through  which  the 
^  water-course  *ran,  was  primd  facie  evidence  of 

-'  ownership  in  him.  As  such  owner,  he  was  pre- 
sumptively entitled  to  have  the  stream  run  in  its  natural 
channel,  without  obstruction  or  diversion.  It  is  true,  that 
when  he  went  into  possession,  he  found  that  the  water 
had  been  diverted  by  the  defendant's  dam  above ;  and  it 
is  to  be  inferred,  that  such  diversion  had  been  acquiesced 
in  by  the  parties  who  had  preceded  him  in  the  posses- 
sion, and  such  acquiescence  ^vas  continued  on  his  part, 
until  the  commencement  of  this  action.  But  the  whole 
period,  during  which  the  several  successive  proprietors 
forebore  to  assert  their  right  to  have  the  water  returned 
to  its  natural  channel,  was  not  sufficient  to  raise  the  pre 

sumption  of  a  title  so  to  divert  it. 
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But  the  plaintiff  did  not  show  any  privity  between  him- 
self and  the  former  possessors,  nor  explain  how  it  hap- 
pened, that  the  defendant  was  permitted  to  make  the  di- 
version, at  the  time  it  was  first  effected,  some  twelve  or 
thirteen  years  before  the  plaintiff'  went  into  possession ; 
and  hence,  it  is  averred  by  the  defendant's  counsel,  that 
the  jury  might  have  presumed,  if  the  question  had  been 
submitted  to  them,  that  the  defendant  was  himself  at 
that  time  the  owner  of  the  premises  now  possessed  by 
the  plaintiff,  in  which  case,  he  would  have  had  a  right  to 
divert  the  water,  as  there  would  have  been  no  one  enti- 
tled to  object ;  and  if  the  plaintiff  subsequently  took  title 
under  him,  he  would  have  held  in  subordination  to  the 
defendant's  right  to  continue  the  diversion.  It  is  urged, 
that  this  presumption  should  attach,  in  the  absence  of  any 
proof  to  the  contrary,  because  the  plaintiff  holds  the 
affirmative  in  this  action,  and  because,  moreover,  every- 
thing must  be  deemed  to  have  been  rightfully  and  law- 
fully done,  unless  the  contrary  be  shown.  This  reasoning 
is  not  satisfactory  to  my  mind.  Assuming  that  the  de- 
fendant's ownership  of  both  parcels,  at  thd  time  he  di- 
verted the  stream  from  the  lower  one,  would  have  con- 
cluded his  subsequent  grantee  of  that  parcel,  the  sug- 
gested unity  of  ownership  was  a  fact,  which  the  defend- 
ant was  bound  to  prove  on  his  own  part.  The  diversion 
was  primd facie  a  wrong,  and  though  in  its  nature  it  was 
capable  of  excuse  or  justification,  by  proof  of  the  exist- 
ence of  other  facts  which  would  render  it  lawful,  the 
burden  of  showing  the  *exi8tence  of  such  facts  ^  „  ^^^ 
was  upon  the  defendant.  It  is  as  easy  to  suppose  •- 
that  the  person  who  owned  the  brick-k:ln  lot,  when  the 
defendant's  mill  was  built,  granted  to  the  defendant  the 
right  to  divert  the  water,  as  to  conjecture  that  the  diver- 
sion was  a  lawful  act,  on  account  of  the  ownership  at  that 
time  of  both  parcels  in  the  defendant;  and  yet,  it  is  clear, 
that  a  jury  would  not  be  authorized  to  find  a  grant  upon 

the  evidence  in  this  case. 
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No  doubt,  there  is  an  inference  of  some  weight,  arising 
out  of  an  acquiescence  in  such  an  act  for  a  considerable 
length  of  time,  short  of  the  period  of  prescription,  that  a 
justification  of  some  sort  existed;  but  the  hiw,  upon 
motives  of  policy,  and  to  avoid  uncertainty  and  the  hazard 
of  contradictory  determination,  has  fixed  upon  the  period 
of  twenty  years  as  the  shortest  time  for  admitting  the 
presumption  of  a  grant.  Where  a  diversion  has  not  con- 
tinued for  that  period,  it  is  considered  hostile  to  the  rights 
of  the  parties  entitled  to  have  the  steam  run  in  its  natural 
channel.  Stress  is  laid  upon  the  circumstance  that  the 
plaintiff  has  not  connected  himself  with  the  title  of  the 
party  in  possession  when  the  diversion  took  place ;  and 
we  are,  in  effect,  asked  to  intend  from  this,  that  the  then 
owner  was  a  stranger  to  the  plaintiff's  title,  but  that  he,  in 
some  legal  manner,  consented  to  the  act  of  the  defendant. 
But  as  the  plaintiff's  possession  entitled  him  to  be  con- 
sidered the  owner,  the  legal  intendment  is,  that  he  derived 
his  title  from  some  former  owner.  If  he  was  an  intruder 
upon  the  lands  of  another  person,  and  that  other,  or  his 
predecessor  in  the  title,  had  granted  the  right  to  divert 
the  water  to  the  defendant,  these  being  affirmative  posi- 
tions, it  was  for  the  defendant  to  prove  their  existence  on 
his  own  part. 

The  circumstance,  that  the  plaintiff  and  his  predecessors 
in  the  possession  had  received  the  diminished  supply  of 
water  for  nearly  twenty  years,  did  not  legally  tend  to 
show  a  license ;  for  if  the  deprivation  had  been  total,  it 
would  not  have  had  that  effect.  The  same  may  be  said 
of  the  evidence  that  the  plaintiff  took  down  his  dam, 
in  time  of  high  water;  he  had  no  right  to  keep  up 
such  an  obstruction,  at  such  a  time,  if  it  tended  to 
overflow  the  lands  of  the  proprietors  on  the  stream  above. 
*  9Ar  1  *Upon  the  whole,  this  seems  to  me  the  common 
case  of  an  unlawful  diversion  of  water  for  a  period 
a  little  short  of  that  which  would  enable  the  jury  to  pre- 
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8ume  a  consent,  and  that  it  would  have  been  erroneous  to 
submit  it  to  the  jury  to  find  either  a  grant  or  license.* 

The  other  branch  of  the  charge  was  also  correct.  The 
aqueduct  was  an  artificial  structure  erected  by  the  de- 
fendant to  enable  him  to  divert  the  principal  part  of  the 
water  of  the  stream,  and  yet  to  conduct  the  remainder 
dowp  the  natural  bed  of  the  stream.  The  plaintifi"  had  a 
right  to  have  the  whole  stream  pass  that  point  of  its 
course  in  its  natural  bed,  and  he  did  no  wrong  to  any  one, 
in  erecting  a  dam  on  his  own  land  below,  provided  it  was 
such  a  one  as  would  not  have  caused  any  injury  to  the 
defendant,  provided  he  had  not  interfered  with  the  natu- 
ral channel.  This  was  the  aspect  in  which  the  judge 
submitted  the  case.    The  judgment  must  be  aflSrmed. 

Judgment  affirmed. 

^  See   Stillman  v.  Wliite  Rock  Manufacturing  Co.,  3  W.  &  M.  589. 
Beldelman  v.  Foulk,  5  Watts  808. 
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Foster  v.  Beals. 
Receipt — Constructive  Notice. 

A  receipt,  signed  by  a  mortgagee,  is  not,  per  se,  sufficient  evidence  tliat 
tlie  money  was  paid  at  the  time  it  bears  date,  as  against  a  bond  fide  as- 
signee of  tlie  mortgage. 

The  non- production  of  a  mortgage,  at  the  time  a  payment  is  made  on  ac- 
count, for  which  a  plausible  excuse  is  given,  is  not  sufficient  to  affect 
the  mortgagor  with  notice  of  a  prior  assignment ;  even  though  the 
mortgagee  be  insolvent. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  seventh  district,  where  judgment  upon  the  report 
of  a  referee  had  been  affirmed. 

This  was  an  equitable  action  to  stay  the  foreclosure  of 
a  mortgage  by  advertisement,  and  to  compel  the  holder 
to  discharge  the  same,  on  receipt  of  an  amount  tendered 
by  the  plaintiff. 

*  248  1  *^"  ^^^  ^^^  ^^^^  1851,  the  plaintiff  executed  the 
mortgage  in  question  to  one  Boyce,  conditioned 
for  the  payment  of  $2983,  with  interest,  on  or  before  the 
1st  April  1854.  On  the  4th  June  1851,  Boyce  assigned 
the  mortgage  to  the  defendant  Beals.  On  the  6th  June 
1851,  the  plaintiff,  in  good  faith  and  without  notice  of  the 
assignment,  paid  to  Boyce's  agent  the  sum  of  $850,  on 
account  of  the  mortgage-debt.  The  securities  were  not 
produced,  though  the  plaintiff  inquired  for  them;  but  it 
was  suggested,  they  must  be  at  the  county  clerk's  office 
for  the  purpose  of  being  recorded.  On  the  30th  June 
1851,  the  plaintiff  made  a  further  payment,  under  similar 
circumstances.  The  referee  allowed  both  these  payments ; 
and  also  another  payment  of  $234,  the  only  evidence  in 
reference  to  which  was  a  receipt  in  the  handwriting  of 
Boyce,  dated  the  31st  May  1851;  there  was  no  proof  of 

the  time  of  its  execution,  other  than  the  date.     The  de- 
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fendant  excepted.  T!ie  question  was,  whether  these  facts 
were  sufficient  to  affect  the  defendant  with  constructive 
notice  of  the  assignment  of  the  mortgage,  and  to  put  him 
on  inquiry.  *The  referee  decided  that  they  were  ^ 
insufficient  for  that  purpose ;  and  judgment  hav-  *- 
ing  been  entered  on  his  report,  and  affirmed  at  general 
term,  the  defendant  took  this  appeal. 

Smith  dt  LaphaTHy  for  the  appellant. 
Chesebro,  for  the  respondent. 

Da  VIES,  J. — After  stating  the  facts,  and  coming  to  the 
same  conclusion  as  the  referee  on  the  question  of  bona 
fides,  and  holding  that  the  facts  were  insufficient  to  put 
the  plaintiff  upon  inquiry,  proceeded : — 

We  think,  however,  the  referee  erred  in  admitting  the 
receipt  of  Boyce  of  May  31st,  1851,  as  evidence  of  the 
payment  to  him,  on  that  day,  of  the  sum  of  |234,  on  the 
bond  and  mortgage.  A  written  receipt  for  money  is  but 
the  admission  of  the  party  giving  it,  and  is  always  capa- 
ble of  explanation ;  it  is  the  declaration  of  the  party, 
attested  by  his  signature.  It  has  no  greater  significance 
from  the  circumstance  that  it  is  reduced  to  writing  and: 
signed  by  him ;  if  made  by  parol,  it  would  be  of  equal 
value.  It  has  been  supposed,  since  the  decision  of  Paige 
V.  Cagtoin  (7  Hill  361),  in  the  court  of  errors,  that  the 
rule  was  settled  in  this  state,  that  the  declarations  or 
admissions  of  the  assignor  of  a  chose  in  action  could  not 
be  given  in  evidence  against  an  assignee  for  value.  This 
case  was  reviewed  by  Parker,  J.,  in  Smith  v.  Webb  (1 
Barb.  230),  where  he  says,  it  was  held  in  that  case,  that 
the  declarations  of  a  prior  holder  of  a  note,  transferred 
after  maturity,  or  of  a  vendor  of  a  chattel,  are  not  admis- 
eible  in  evidence  against  a  subsequent  purchaser,  who 
acquired  title  for  a  valuable  consideration;  and  that  such 

declarations  are  only  admissible,  when  made  by  a  party 
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*  OCA  1  really  in  interest,  or  by  one  through  *whom  the 
plaintiff  claimed  by  representation.  The  rule  is 
only  applicable,  where  there  is  an  identity  of  interest  be- 
tween the  assignor  and  assignee.  This  identity  of  interest 
is  said  in  Fitch  v.  Chapman  (10  Conn.  8),  to  exist  "  when 
the  nominal  party  was  suing  in  fact  for  the  benefit  of  a 
third  person." 

This  court,  in  Booth  v.  Swezey  (8  N.  Y.  276),  approves 
of  the  cases  of  Paige  v.  Cagwin  and  Smith  v.  WeHb.  In 
that  case,  it  was  held,  that  in  an  action,  brought  by  the 
assignee  of  a  mortgage  to  foreclose  the  same,  the  declara- 
tions of  the  mortgagee,  made  by  him  prior  to  the  assign- 
ment, were  inadmissible  to  impeach  the  mortgage,  and  to 
show  that  it  was  given  upon  a  usurious  consideration.  It 
is  true,  that  Judge  Morse,  in  his  opinion,  says,  that  a  re- 
ceipt given  by  the  mortgagee  stands  upon  a  different  foot- 
ing, as  an  act  of  the  parties.  The  ground  of  the  distinction 
is  not  perceived ;  the  making  of  a  usurious  agreement  which, 
if  proved,  would  invalidate  the  whole  mortgage,  is  as  much 
the  act  of  the  parties,  as  the  payment  of  a  part  of  the 
moneys  secured  thereby,  and  the  giving  of  an  acknowl- 
edgment by  the  party  receiving  it,  that  it  had  been  paid. 
Suppose,  in  Booth  v.  Sioezey,  the  mortgagor  had  offered 
the  written  history  of  the  inception  of  the  mortgage, 
signed  by  the  mortgagee,  and  which  would  have  shown 
its  usurious  character,  would  the  offer  have  been  in  any 
the  less  objectionable  form  ?  We  do  not  see  that  it  would, 
and  the  same  reasons  which  would  require  its  exclusion 
in  one  form,  are  equally  applicable  to  its  exclusion  in  the 
other. 

The  great  objection  to  this  class  of  testimony  is,  that  it 
seeks  to  establish  by  hearsay  or  secondary  evidence,  what 
can  be  shown  by  better  and  more  satisfactory  proof.  The 
case  of  Jermain  v.  Denniston,  in  6  N.  Y.  276,  is  relied 
upon  as  holding  a  contrary  doctrine.  That  case  was  decided 
the  year  before  Booth  v.  Swezey,  and  some  of  the  judges 

who  sat  in  that  case,  and  who  concurred  in  the  decision  of 
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it,  took  part  in  the  decision  of  tho  former  case.  In  Jermain 
V.  Denniston,  it  was  said,  that  admitting  the  doctrine  of 
Paige  v.  Cagwin  to  the  fullest  extent,  it  could  not  appl)^ 
when  the  previous  hplder  of  a  note,  while  he  owned  it, 
put  into  the  hands  of  the  maker,  in  the  usual  course  of 

business,  *written  evidence  of  its  payment  and     ^ 

r     251 
discharge.     That  is  not  the  present  case,  and  does  ^ 

not  therefore  control  it. 

The  judgment  in  this  cause  must  be  reversed,  and  a 

new  trial  ordered,  with  costs  to  abide  the  event  of  the 

action. 

CoMSTOCK,  C.  J.  (Dissenting.) — ^The  payment  made  be- 
fore the  assignment,  was  primd  fade  proved  by  the 
receipt  of  the  mortgagee.  (1.)  The  holder  of  the  receipt 
is  entitled  to  the  benefit  of  the  presumption  usually 
allowed  in  respect  to  written  instruments,  that  it  was 
given  at  the  time  it  bears  date.  (2.)  That  fact  being 
presumed,  the  receipt  ought  not  to  fall  within  the  rule 
that,  the  mere  declaration  of  a  former  holder  of  a  chose  in 
action  is  not  admissible  in  evidence,  in  a  controversy  be- 
tween the  debtor  and  an  assignee.  A  receipt  in  full  has 
a  legal  operation  (at  least  primd  facte)  as  a  discharge  of 
the  debt ;  and  a  receipt  of  a  partial  payment  should  oper- 
ate as  a  partial  discharge.  Such  an  instrument  presump- 
tively shows  an  actual  transaction,  in  which  both  the 
parties  were  actors,  and  it  stands  on  higher  ground  than 
a  mere  declaration,  which  may  be  made  to  any  one,  when 
the  party  in  whose  favor  it  is  made  is  not  even  present. 
It  is  scarcely  expedient  to  extend  the  rule  which  excludes 
declarations  of  that  nature.  It  seems  to  me  a  rule  of  great 
convenience,  that  written  acknowledgements  of  this  kind, 
given  by  a  creditor  to  his  debtor,  should  be  taken  as  true, 
in  the  debtor's  favor,  until  they  are  disproved  or  some 
suspicion  is  thrown  upon  them.^  The  doctrine,  if  not  fully 
8U8tained,-is  certainly  very  strongly  countenanced  in  some 

1  See  Barclay  i^.  Mcmson,  16  S.  &  R.  129. 
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of  the  adjudged  cases  in  this  state.  (See  Sherman  v. 
Crosby,  11  Johns.  70;  Rawson  v.  Adams,  17  Johns.  130; 
Booth  V.  Swezey,  8  N.  Y.  276 ;  Jermain  v.  Denniston,  6  Id. 
276.) 

I  think,  the  referee  was  also  right  in  allowing  the  two 
payments  made  to  the  mortgagee  after  the  assignment. 
In  order  to  perfect  an  assignment  of  a  chose  in  action,  and 
protect  the  assignee  against  future  payments  to  the  as- 
*  OKQ  T  signer,  notice  should  *be  given  to  the  debtor.  If 
-"  the  assignee  neglects  to  give  such  notice  himself, 
he  must,  in  order  to  avoid  the  effect  of  a  payment  to  the 
assignor,  show  that  the  debtor,  before  making  it,  in 
Kome  other  way  acquired  a  knowledge  of  the  fact.  {Reed 
v.  MarUe,  10  Paige  413 ;  1  R.  S.  763,  §  41 ;  Adams'  Equity, 
53-54.)  Notice  may  bo  inferred,  of  course,  from  the  cir- 
cumstances attending  the  transaction ;  but  the  true  ques- 
tion is  always  one  of  good  faith. 

The  referee,  in  this  case,  has  found  that  the  payments 
were  made  without  notice  of  the  assignment  and  in  good 
faith.  The  particular  facts  stated  in  the  finding  certainly 
do  not  overthrow  that  conclusion ;  in  other  words,  those 
facts  do  not  compel  us,  as  a  legal  inference,  to  impute 
notice  and  bad  faith.  It  is  true,  the  securities  were  not 
present,  when  the  payments  were  made,  nor  was  the  sup- 
posed creditor  personally  there.  The  payments  were  made 
to  an  agent ;  the  plaintiff  inquired  of  him  for  the  papers ; 
they  were  searched  for  and  not  found ;  the  plaintiff  sug- 
gested that  they  might  h^  at  the  clerk's  oiHce  for  record, 
and  the  agent  stated  that  such  was  probably  the  fact. 
The  fact  suggested  was  by  no  means  improbable,  as  to  the 
mortgage  at  least,  because  it  had  been  only  recently  given, 
and  might  well  be  at  the  clerk's  office  for  record.  It  is 
difficult  to  believe  that  these  payments  were  made  in  bad 
faith,  and  we  certainly  cannot  say  so,  in  opposition  to  the 
conclusion  of  fact  found  at  the  trial. 

The  case  of    Brown  v.  Blyclenburgh  (7  N.  Y.  141)  is 

cited  for  the  appellant,  but  the  circumstances  of  that  case 
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distingnish  it  from  the  present.  The  conveyance  there 
was  made  to  the  creditor,  in  fall  satisfaction  of  the  mort- 
gage-debt, and,  of  course,  the  securities  ought  to  have 
been  delivered  up  at  the  same  time.  The  transaction  was 
with  the  mortgagee  personally,  and  no  inquiry  was  made 
of  him  for  the  securities,  nor  did  he  make  any  representa- 
tion or  suggestion  intended  or  calculated  to  mislead.  Such 
being  the  facts,  this  court  affirmed  the  decision  of  the 
court  below,  where  the  question  had  been  determined 
against  the  mortgagor ;  the  question  was  one  of  fact,  as. 
it  is  in  the  present  case.  The  decision  is  clearly  not  an 
authority  requiring  us  to  hold,  as  matter  of  *law,  ^ 
that  the  plaintiflf  was  chargeable  with  notice  when  '- 
he  made  the  payments  in  question.  The  judgment  should, 
be  affirmed. 

Denio  and  Bacon,  J  J.,  also  dissented. 

Judgment  reversed,  and  new  trial  awarded* 
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Clement  v.  Cash. 
Govenunt  to  Assign. — I/iquidated  Damciges. 

A  covenant  to  assign  a  bond  and  mortgage,  is  snfficiently  performed,  by 
the  execution  of  a  proper  instrument,  though  the  original  mortgage  b« 
lout,  if  duly  recorded. 

A  covenant  to  assign  a  purchase-money  mortgage,  described  as  executed 
by  tl^e  mortgagors  and  their  wives,  is  satisfied,  by  an  assignment  of 
such  mortgage,  though  the  wives  did  not  join  tlierein. 

A  sum  named  as  liquidated  damages,  will  not  be  construed  as  a  penalty, 
though  it  appears  too  largo  for  a  breach  of  soma  uf  ths  conditions  of 
the  contract,  and  too  small  for  othsrs,  if  all  of  them  are  to  be  simul- 
taneously performed. 

Appeal  from  the  general  term  of  the  Sipreme  Court, 
■where  judgment  was  entered  upon  a  verdict  in  favor  of 
the  plaintiff,  subject  to  the  opinion  of  the  cou.t  ut  general 
term. 

This  was  an  action  to  recover  a  sum  of  $2091),  as  liqui- 
dited  dimige^  for  the  non-performinco  of  a  coiitract  to 
convey  land.  The  defence  was,  thit  the  pi  lintiff  had 
failed  to  assign  certain  ujortgages  specified  in  the  con- 
tract, the  assignment  whereof  was  a  ondition  precedent 
to  performance  by  the  dvifendint,  and  .also  tliat  the  sum 
of  $2003  WIS  to  b3  cintruo  1  as  a  pen  dty,  and  not  as 
^  liquidate!  dimige^.     *Tlio  jud^o    before    whom 

^  tlie  c  ise  w  15  trio  1  directed  a  verdict  for  the  plain- 
tiflFfor  $2000,  and  interest,  subject  to  the  opinion  of  the 
court  at  general  term ;  and  judgment  liaving  been  there 
Tendered  upon  the  verdict,  the  defendant  took  this  ap- 
peal. 

BangSy  for  the  appellant. 

BisseU  and  Ballard,  for  the  respondent. 
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Wright,  J. — The  questions  in  the  case  are — 1st.  Was 
there  a  sufficient  offer  to  perform  on  the  part  of  the  plain- 
tiff, at  the  time  and  place  designated  in  the  contract? — 
and  2d,  Were  the  dara-iges  for  non-performance  liqui- 
dated and  fixed  by  the  contract? 

I.  The  execution  and  delivery  of  the  deed  of  the  de- 
fendant's land  and  the  payment  therefor  by  the  plaintiff, 
were  to  be  simultaneous  acts;  such  payment  was  to  bo 
made  in  cash,  cash  securities,  and  real  estate.  On  the 
day  appointed  for  the  performance  of  the  contract,  the 
plaintiff  tendered  $4000  in  cash ;  the  assignments  of  the 
bonds  and  mortgages  mentioned  in  the  contract;  two  in- 
dorsed promissory  notes  of  $500  each ;  and  a  deed  of  a 
house  and  lot  in  Byron,  The  contract  provided  that  the 
defendant  should  take,  in  part  payment  for  his  land,  an 
assignment  of  a  mortgage  upon  land  known  as  the  Stew- 
art farm,  executed  in  May  1854,  by  Joel  Rouse  and  Lewis 
Merwin  and  wives,  for  the  sum  of  $3137  and  interest;  and 
also,  an  assignment  of  a  mortgage  on  land  in  the  town  of 
Pembroke,  executed  on  5th  July  1854,  by  Charles  L. 
Branch  to  Clement,  for  $1000  and  interest.  The  original 
mortgage  of  Branch  was  not  attached  to  the  assignment ; 
for  the  reason  that  it  had  been  left  for  record  in  the 

clerk's  office  of  the  countv,  *and  could  not  after-     ^ 

r     255 
wards  be  found ;  the  mortgage  was,  however,  re-  ^ 

corded,  and  the  assignment  tendered  referred  in  terms  to 
the  record.  The  other  assignment  tendered  was  of  a  * 
bond  and  mortgage,  alike  in  all  respects  to  that  referred 
to  in  the  contract,  except  that  the  mortgage  was  not 
signed  by  the  wives  of  Rouse  and  Merwin.  It  is  not  in- 
sisted, that  there  was  any  failure  in  the  offer  to  perform 
on  the  part  of  the  plaintiff,  unless  in  respect  to  these  as- 
signments. Nor  <fo  I  think  there  was  any  here ;  he  of- 
fered substantially  to  do  and  perform  all  that  the  con- 
tract require^  of  him,  and  sufficient  to  put  the  defendant 
in  default. 

With  respect  to  the  Branch  mortgage,  all  that   the 
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pidintiff  covenanted  to  do  was  to  transfer  it,  by  assign- 
aeut,  to  the  defendant;  he  tendered  a  proper  assignment, 
vith  the  bond  attached.     The   original   mortgage,  it  is 
iUe,  was  not  present  with  the  assignment,  it  having  been 
oat  to  the  clerk's  office  to  be  recorded,  and  was  lost.     It 
vas  recorded  on  the  2l8t  September  1854.     An  assign- 
ment of  the  bond  and  mortgage,  the  bond  being  attached 
and  the  mortgage   recorded,  was  as  effectual  for  all  pur- 
poses as  if  accompanied  with  the  mortgage. 

The  mortgage  assigned  on  the  Stewart  farm  was  un- 
doubtedly the  one  referred  to  and  described  in  the  con- 
tract, though  not  purporting  to  be  signed  by  the  wives  of 
Rouse  and  Marwin.  On  the  day  of  the  tender,  the  defend- 
ant made  no  objection  to  this  assignment ;  showing  that 
he  considered  the  tender,  so  far  as  this  mortgage  is  in 
question,  a  compliance  with  the  intention  of  the  contract. 
It  was  a  purchase-money  mortgage,  and  so  expressed  in 
the  instrument;  it  was  upon  the  identical  farm  mentioned 
in  the  contract,  of  the  same  date,  and  executed  to  secure 
the  exact  sum  ($3137)  therein  named.  If  the  parties  to 
this  action  were  reversed,  and  the  same  facts  proved,  there 
could  be  no  recovery  against  the  plaintiflf,  on  the  ground 
that  there  was  a  breach  of  the  contract,  in  failing  to  as- 
sign a  mortgage  on  the  Stewart  farm,  executed  not  only 
by  Rouse  and  Merwin,  but  by  their  respective  wives. 
The  offer  to  perform,  in  this  respect,  was  according  to  the 
•  intent  of  the  contract. 

*  ^'^^  1  *Upon  the  whole,  therefore,  there  was  nothing 
in  the  conduct  or  acts  of  the  plaintiff  to  justify  or 
excuse  the  refusal  of  the  defendant  to  perform  his  part 
of  the  contract,  to  grant  and  convey,  by  a  good  and  suffi- 
cient deed,  the  premises  and  real  estate  described  there- 
in.. The  pretext  set  up  in  the  answer,  Ihat  the  defendant 
was  induced  to  execute  the  contract  upon  the  fraudillent 
representations  of  the  plaintiff  in  respect  to  the  validity 
nnd  nature  of  the  liens  of  the  mortgages  agreed  to  be 

assigned  and  t:iken  in  payment,  was  entiiely  unproved; 
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in  short,  the  evidence  showed  a  total  failure  to  perform 
on  his  part,  without  any  legal  excuse  or  justification. 

II.  The  important,  and,  in  fact,  the  only  question  of 
any  real  difficulty  in  the  case,  arises  in  respect  to  the 
damages.  The  concluding  clause  of  the  agreement  is  j|s 
follows : — "  In  case  either  of  the  said  parties  shall  fail  to 
keep,  perform  and  fulfil  the  covenants  and  agreements 
herein  contained,  on  his  part  to  be  kept,  performed  and 
fulfilled,  the  party  so  failing  to  perform  shall  pay  to  the 
other  party  the  sum  of  two  thousand  dollars,  which  said 
sum  is  hereby  mutually  agreed  by  and  between  said 
parties  to  be  the  ascertained  and  liquidated  damages  for 
such  non-performance.'' 

It  is  competent  for  the  parties  to  a  contract  for  the 
purchase  or  sale  of  real  estate,  to  liquidate  and  settle,  by 
agreement  between  themselves,  the  amount  of  damages 
to  be  paid  upon  a  breach  of  the  contract,  instead  of  leav- 
ing such  amount  to  be  ascertained  by*a  court  or  jurj-. 
When,  says  Ruogles,  J.,  in  Cotheai  v.  Talmage  (9  N.  Y. 
551),  the  damages  resulting  from  the  breach  are  uncer- 
tain in  amount,  as  tliey  are  all  in  cases  other  than  where 
the  contract  is  to  pay  money,  the  parties  have  the  right 
to  say  how  much  shall  be  paid  by  way  of  compensation 
to  the  party  injured ;  and  when  they  have  settled  that 
compensation,  neither  a  court  of  law  nor  a  court  of  equity 
will  diminish  its  amount,  unless  it  be  so  grossly  dispro- 
portionate to  the  actual  injury  that  a  man  would  start  at 
the  bare  mention  of  it.  (AsUey  v.  Wddo%  2  Bos.  &  Pul. 
351.)  So,  also,  I  think,  where  the  language  employed  in 
that  part  of  the  instrument  ascertaining  the  amount  of 
the  damages  is  clear  and  plainly  indicative  of  an  in- 
tention to  fix  a  definite  sum  to  be  *paid  l>y  r  *  okt 
the  party  failing  to  perform,  and  negatives 
all  inferences  of  an  intent  to  name  the  sum  as  a 
penalty,  the  courts  are  not  authorized,  by  construc- 
tion, to  make  a  new  contract   for    the    parties,   or   un- 

\  make  the  one  made  by  them,  and  hold,  from  the  nature 
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and  circumstances  of  the  case,  that  the  parties  in- 
tended something  wholly  different  from  what  they  have 
expressed.  When  the  parties  to  a  contract,  in  which  the 
damages  to  be  ascertained,  growing  out  of  a  breach,  arc 
uncertain  in  amount,  mutually  agree  that  a  certain  sum 
shall  be  the  damages,  in  case  of  a  failure  to  perform,  and 
in  language  plainly  expressive  of  such  agreement,  I  know 
of  no  sound  principle  or  rule  applicable  to  the  construc- 
tion of  contracts,  that  will  enable  a  court  of  law  to  say 
that  tliey  intended  something  else.  Where  the  sum  fixed 
is  greatly  disproportionate  to  the  presumed  actual  dam- 
age, probably,  a  court  of  equity  may  relieve;  but  a  court 
of  law  has  no  right  to  erroneously  construe  the  intention 
of  i)arties,  when  clearly  expressed,  in  the  endeavor  to 
make  better  contracts  for  them  than  they  have  made  for 
thems^elves.  In  these,  as  in  all  other  cases,  the  courts 
are  bound  to  ascertain  and  carry  into  effect  the  true  in- 
tent of  the  parties. 

I  Jim  not  disposed  to  deny,  that  a  cause  may  arise,  in 
wliich  it  is  doubtful,  from  the  language  employed  in  the 
instrument,  whether  the  parties  meant  to  agree  upon  the 
meisure  of  compensation  to  the  injured  party  in  case  of  a 
breiicli.^  In  such  cases,  there  would  be*  room  for  con- 
struction; but  certainly  none  where  the  meaning  of  the 
parties  was  evident  and  unmistakable.  When  they  de- 
chire,  in  distinct  and  unequivocal  terms,  that  they  have 
settled  and  ascertained  the  damages  to  be  $500,  or  any 
other  sum,  to  be  paid  by  either  failing  to  perform,  it  seems 
absurd  for  a  court  to  tell  them,  that  it  has  looked  into  the 
contract  and- reached  the  conclusion  that  no  such  thing 
was  intended ;  but  that  the  intention  was  to  name  the  sum 
as  a  penalty  to  cover  any  damages  that  might  be  proved 
to  have  been  sustained  by  a  breach  of  the  agreement. 
Still,  certain  rules  have  crept  into  the  law  that  are  sup- 
posed to  control  the  construction  of  contracts  of  this  char- 

'  See  Kemp  r.  Knickerbocker  Ice  C-b.,  69  N.  Y.  45. 
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acter,  until  in  the  view  of  some  it  has  become  difficult,  if 
not  impossible,  to  support  an  agreement  for  liquidated 

damages  *in  cases  where  the  amount  ascertained     „ 

•  r     258 

by  the  parties  seems  disproportionate  to  the  con-  *- 

jectured  actual  damage. 

The  present  was  a  contract  for  the  sale  and  transfer  of 
real  estate,  where  the  damages  resulting  from  a  breach 
would  be  uncertain  in  their  amount ;  and  it  is  not  to  bo 
supposed,  that  the  parties  were  not,  at  least,  as  well  able 
to  estimate  the  value  of  the  bargain,  and  appreciate  the 
consequences  of  failing  to  obtain  the  land  on  the  one 
hand,  or  the  stipulited  consideration  on  the  other,  as 
either  judges  or  juries.  The  damages  for  non-performance 
were  liquidated  and  fixed,  if  the  language  used  by  the 
parties  to  a  contract  can,  in  any  case,  fix  the  amount.  It 
is  precise  and  explicit,  leaving  nothing  for  construction 
or  intendment ;  the  parties  declare,  in  language  not  cap- 
able of  being  misunderstood  or  misinterpreted,  that  they 
have  ascertained  and  liquidated  the  damages  at  two 
thousand  dollars,  to  be  paid  by  the  party  failing  to  per- 
form the  agreement  to  the  injured  party.  If  they  could 
do  this,  thdt  is  the  sum  to  be  treated  as  the  measure  of 
dam:iges.  That  they  could  do  it,  as  respected  a  contract 
like  the  present,  is  clear  from  numerous  adjudications  and 
upon  principle.  {Hasbrouck  v.  Tappeiiy  15  Johns.  200; 
Knapp  V.  Maltby,  13  Wend.  587;  Holmes  v.  Ildmes,  12 
Barb.  137 ;  Esmond  v.  Van  Benschoten,  12  Id.  366;  Mundy 
v.  Culver,  18  Barb.  336.) 

In  Kemhle  v.  Farren  (6  Bing.  141),  a  case  often  cited  on 
the  question  whether  the  sum  named  is  to  be  treated  as 
liquidated  damages  or  as  a  penalty,  Chief  Justice  TiN- 
DALL  said,  that  if  the  clause  fixing  the  sum  for  liquidated 
damages  "  had  been  limited  to  breaches  which  were  of 
an  uncertain  nature  and  amount,  we  should  have  thought 
it  would  have  the  effect  of  ascertaining  the  damages  upon 
any  such  breach ;  "  for,  he  observed,  "  we  see  nothing  il- 
legal or  unreasonable,  in  the  parties,  by   their   mutual 
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agreement,  Bettliug  the  amount  of  damages,  uncertain  in 
their  nature,  at  any  sum  upon  which  they  may  agree." 
Damages  resulting  from  the  breach  of  any  contract,  ex- 
cept for  the  payment  of  money,  when  the  law  liquidates 
and  fixes  them,  are  uncertain  in  their  nature  and  amount ; 
and  whether  they  may  be  accurately  ascertained,  with 
#  oKQ  n  S^^^^^^  ^^  ^®^®  difficulty,  by  the  *te8timony  of 
-'  witnesses  to  the  point,  cannot  change  this  charac- 
ter of  uncertainity,  or  prevent  the  application  of  the  rule, 
that  in  such  a  case,  the  parties  having  liquidated  the  dam- 
ages at  a  definite  sum,  they  will  be  regarded  as  having 
so  intended,  and  the  sum  fixed  be  treated  as  the  measure 
of  compensation. 

I  am  aware,  that  there  are  English  and  American  cases, 
holding  the  doctrine  that  when  the  contract  binds  the 
parties  to  do  several  things  of  difiertsnt  degrees  of  import- 
ance, and  the  sum  stated  is  made  payable  for  the  non-per- 
formance of  any  or  either,  it  is  a  penalty ;  though  it  may 
be  difierent  in  cases  where  a  sum  is  fixed  as  damages  for 
the  non-performance  of  a  single  specified  act.  The  learned 
judge,  in  Cotheal  v.  Talmage  (9  N.  Y.  551),  has  shown 
that  these  cases  have  no  solid  foundation  in  principle, 
and  that  the  doctrine  enunciated  has  no  countenance  in  the 
cases  of  AsUey  v.  Wddonj  (2  Bos.  &  Pul.  346,)  and  Kemble 
V.  Farren  (6  Bing.  14f),  from  which  it  is  supposed  to  be 
derived. 

There  are  also  cases  qualifying  the  above  rule,  in  this 

respect,  that  when  the  sum  which  is  to  be  a  security  for 

the  performance  of  an  agreement  to  do  several  acts  will, 

in  cases  of  breaches  of  the  agreement,  be  in  some  instances 

too  large  and  in  others  too  small  a  compensation  for  the 

injury  thereby  occasioned,  that  sum  is  to  be  considered  a 

penalty.  {Davies  v.  Penten^  6  Barn.  &   Cr.  216.)     This 

qualification  of  the  rule  has  no  foundation  in  principle  or 

authority,  unless,  among  the  things  agreed  to  be  done,  is 

to  pay  a  sum  of  money,  and  the  agreement  is  to  pay  a 

larger  sum  as  liquidated  damages,  in  case  of  a  failure  to 
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perform  any  or  eiiher  of  the  stipulations.  In  snch  case, 
the  law  fixes  and  liquidates  the  smaller  sum,  and  as  Chief 
Justice  TiXDALL  remarked  in  KemJble  v.  Farreriy  "  that  a 
very  large  sum  should  become  immediately  payable,  in 
consequence  of  the  non-payment  of  a  very  small  sum,  and 
that  the  former  should  not  be  considered  the  penalt}'^,  ap- 
pears to  be  a  contradiction  in  terms."  When  the  con- 
tract is  to  pay  money,  if  a  larger  sum  be  stipulated  as 
damages  for  the  non-payment  of  a  smaller  one,  the  parties 
will  be  presumed  to  have  intended  the  former  as  a  pen- 
alty; and  when  one  of  the  distinct  covenants  in  a  contract 
is  to  pay  a  smaller  sum  of  *money  than  that  stipu-  r  ^  Q/»n 
lated  as  damages  for  non-performance  by  the 
parties,  and  there  are  distinct  covenants  to  do  or  per- 
form other  distinct  act£),  the  damages  resulting  from  a 
breach  of  which  are  uncertain  in  amount,  if  the  larger 
sum  named  as  liquidated  damages  be  expressed  to  cover 
any  and  all  the  breaches,  it  being  a  penalty  in  regard  to 
one  of  the  stipulations  to  be  performed,  is  to  be  treated 
as  a  penalty  as  to  all.  This  is  as  far  as  the  cases  of  Ast^ 
ley  V.  Wddon  and  KeirMe  v.  Farren  go;  and  as  far  as 
courts  can  go,  by  any  reasonable  rule  of  construction,  in 
reaching  the  intention  of  the  parties  to  a  contract 
wherein  is  inserted  a  clause  liquidating  the  damages. 

If  it  were  conceded,  however,  that  the  doctrine  of  the 
cases  referred  to  is  to  be  considered  as  the  established 
law  of  this  state,  it  cannot  be  applied  to  the  present  case. 
The  contract  in  question,  in  legal  effect,  provided  but  for 
the  performance  of  a  single  act  on  each  side,  and  at  the 
same  period  of  time,  viz.,  the  execution  and  delivery  of  a 
deed  of  the  land  by  the  defendant,  and  payment  therefor 
by  the  plaintiff.  That  the  defendant  agreed  to  receive  in 
payment  for  his  deed,  and  the  plaintiff  to  pay,  simultane- 
ously with  its  delivery,  the  consideration  in  money  and 
other  property,  cannot  divest  what  was  to  be  done  of  the 
character  of  a  single  transaction.  If  the  defendant  failed 
to  convey,  or  the  plaintiff  to  make  payment  in  the  way 
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covenanted,  there  was  a  total  non-performance.  The  con- 
sideration to  be  paid  for  the  deed  was  over  nine  thousand 
dollars,  $4000  of  which 'was  to  be  in  cash,  and  over  $5000 
iu  money  securities ;  the  cash  and  transfers  of  the  securi- 
ties to  be  passed  over  to  the  defendant  on  the  receipt  of 
the  deed.  It  is  not  at  all  like  the  case  of  Lanqmmn  v. 
Cochran  (16  N.  Y.  275),  where  the  contract  provided, 
among  other  things,  that  one  of  the  parties  should  give  to 
the  other,  on  a  specified  day,  a  promissory  note  for  $200, 
and,  on  a  subsequent  day,  a  bond  and  mortgage  for  $2000, 
with  interest,  and  the  parties  agreed  therein  "  to  pay  one 
to  the  other  the  sum  of  $500  as  liquidated. damages,"  on 
failure  to  perform  the  contract.  The  case  but  re-affirm- 
ed the  doctrine  in  Astley  v.  JVddon,  that  where  a  larger 
sum  is  stipulated  as  damages  fjpr  the  non-payment  of  a 
smaller  *one,  the  larger  sum  will  be  held  to  be  a 
^  penalty.  In  the  present  case,  the  consideration 
agreed  to  be  paid  on  receiving  a  deed  of  the  defendant's 
farm  was  over  $9000,  while  the  sum  agreed  upon  as  dam- 
ages to  be  paid  by  the  party  failing  to  perform  the  agree- 
ment was  $2000. 

The  defendant  having  broken  his  contract,  I  think,  the 
proper  damages  to  be  awarded  for  the  breach  are  those 
liquidated  and  fixed  by  agreement  of  the  parties.  If  a 
court  of  law  were  justified,  in  any  case,  in  interfering,  on 
the  ground  that  the  sum  named  was  grossly  disproportion- 
ate to  the  actual  injury,  such  disproportion  is  not  appar- 
ent in   this  case.     The  judgment  of  the  supreme  court 

should  be  affirmed. 

Judgment  affirmed.* 

*  Whether  a  sum  agreed  upon  by  the  parties  to  a  contract,  shall  be 
considered  as  liquidated  damages,  '^r  merely  as  a  penalty,  depends  upon 
the  intent  of  the  parties,  and  the  peculiar  circumstances  of  the  subject- 
matter  of  the  contract ;  if  the  damages  be  necessarily  incapable  of  estima- 
tion, and  the  sum  fixed  be  evidently  intended  as  a  compensation  for  a 
total  failure  to  perform,  it  will  he  treated  as  liquidated  damages,  and 
not  as  a  penalty.  Streeper  v.  Williams,  48  Penn.  St.  450.  Powell  v. 
Burroughs,  54  Ibid.  329.  Wolf  Creek  Diamond  Coal  Co.  ©.  Schultz, 
71  Ibid.  180. 
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BouGHTON  V.  Otis  and  others. 
Trustees  of  Manufacturing  Companies. 

m 

A  neglect  to  publish  the  annual  report  required  by  the  statute  (1848,  c. 

4Q«  §  12),  renders  the  trustees  then  in  office  liable  for  all  debts  of  the 

corporation  existing  whilst  they  are  in  default. 
A  newly -elected  trustee  "does  not   become  individually  liable  for  debts 

previously  contracted,  until  after  a  subsequent  neglect  to  make  or 

publish  the  annual  report, 
l^ughton  V.  Otis,^29  Barb.  196,  affirmed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
5Vi  the  seventh  district,  where  judgment  was  entered  in 
favor  of  the  defendant  Otis,  upon  a  demurrer  to  the  com- 
plaint.    (Reported  below,  29  Barb.  196.) 

This  was  an  action  against  the  trustees  of  the  Roches- 
ter Novelty  Works,  a  manufacturing  company  organized 
under  the  act  of  1848,  c.  40,  to  enforce  their  personal 
liability  for  the  debts  of  the  corporation,  in  consequence 
of  a  neglect  to  make  and  publish  the  annual  report  re- 
quired by  law. 

The  complaint  stated  that  Boody,  Ritter  and  Hunting- 
don were  trustees  of  the  company  from  the  1st  of  Janu- 
ary to  some  time  in  March  1857 ;  and  that  from  and  after 
that  period,  Boodv,  Otis  and  *Palmcr  were  the 
trustees,  and  continued  to  be  so,  until  September  •■ 
1857.  That  the  trustees  did  not,  within  twenty  days  from 
the  first  of  January  1857,  nor  at  any  time  since,  file  and 
])ublish  the  annual  statement  required  by  §  12  of  the 
statute.  That  the  corporation  was  indebted  to  the  plain- 
tiff for  goods  sold  between  the  18th  January  1856  and 
the  5th  M.iy  1857,  for  which  he  held  its  promissory  note; 
bv  reason  of  which  he  claimed  that  both  sets  of  trustees 
were  individually  liable.     The  suit  was  commenced  in 
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December  1857.  The  defendant  Otis  demurred  to  the 
complaint;  and  the  general  term  having  affirmed  a  judg- 
ment in  his  favor,  the  plaintiff  took  this  appeal. 

Humphrey,  for  the  appellant. 

Cogswell,  for  the  respondent. 

CoMSTOCTv,  C.  J. — The  general  act  under  which  "  The 
Rochester  Novelty  Works"  was  incorporated,  declares 
that  the  companies  organized  according  to  its  provisions, 
shall,  annually,  within  twenty  days  from  the  1st  day  of 
January,  make  a  report  stating  tho  amount  of  the  capital 
stock,  the  proportion  actually  paid  in,  and  the  amount  of 
existing  debts ;  and  that  if  any  company  shall  fail  to  d^ 
so,  "  all  the  trustees  of  the  company  shall  be  jointly  and 
severally  liable  for  all  the  debts  of  the  company  then  ex- 
isting, and  for  all  that  shall  be  contracted  before  such 
report  shall  be  made."  (Laws  of  1848,  p.  57,  §  12.)  There 
is  certainly  some  obscurity  in  this  language,  when  we 
come  to  apply  it  to  different  conditions  of  fact.  "  All  the 
trustees"  are  declared  to  be  liable  for  "  all  debts."  The 
most  literal  interpretation  will  undoubtedly  give  to  tho 
provision  a  broader  significance  than  the  legislature  in- 
tended; for  example,  aboard  of  trustees  might  be  super- 
seded by  a  new  election,  immediately  after  a  default,  in 
^  making  the  report,  had  occurred ;  of  course,  *the 

-•  retiring  trustees  would  be  liable  for  the  debts 
then  existing;  they  ought  to  be  so  liable,  because  it 
would  be  simply  attaching  to  their  own  default  the  con- 
sequences which  the  statute  has  declared.^  But,  in  a  lit- 
eral use  of  the  language,  they  would  also  be  liable  for  all 

'  A  trustee  who,  after  a  default,  retires  from  office,  continues  liable 
for  an  existing  debt,  and  for  an  accruing  liability,  so  long  as  he  contin- 
ues to  act  as  trustee.  Vincent  v.  Sands,  1  J.  &  Sp.  511.  Reed  t?.  Keese, 
5  Ibid.  269.  But  if  a  trustee  resign,  he  does  not  become  individually 
liable,  bv  reason  of  the  subsequent  neglect  of  his  co-trustees  to  file  the 
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future  debts  of  the  company,  if  their  successors  should 
also  fail  to  make  the  report,  although  they  had  ceased  to 
be  trustees,  or  even  stockholders.  Thus,  notwithstanding 
the  loss  of  all  control  in  the  management  of  the  company 
and  even  of  all  interest  in  its  affairs,  they  might  remain 
liable  for  ever,  in  consequence  of  the  continuing  default 
of  those  who  succeeded  them,  a  default  which  they  would 
have  no  power  to  prevent,  any  more  than  they  would  to 
prevent  the  contracting  of  future  debts.  This  clearly 
was  not  the  intention  of  the  legislature.         • 

Equally  opposed,  in  my  judgment,  to  the  equity  and 
good  sense  of  the  statute,  is  a  construction  which  imposes 
upon  a  succeeding  board  of  trustees  a  liability  for  debts 
which  have  become  charged  upon  their  predecessors  by 
reason  of  the  default  of  the  latter.*  According  to  this 
construction,  one  body  of  trustees  may  retire  from  office 
charged  with  all  the  debts  of  the  company,  because  they 
had  not  complied  with  the  law,  while  those  who  are 
appointed  to  succeed  in  the  management  cannot  assume 
the  trust,  without  taking  also  the  personal  burdens  which 
the  former  trustees  had  incurred  by  their  own  neglect. 
This  will  appear  the  more  unreasonable,  when  we  con- 
sider, that  the  trustees  thus  coming  into  office,  after  a 
default  of  those  who  preceded  them,  had  no  power  to 
prevent  that  default,  and  that  they  have  none  to  avert 
its  consequences.  They  could  not  prevent  it,  because 
they  were  not  in  the  management  when  it  occurred; 
they  cannot  avert  its  consequences,  if  this  be  the  true 
construction  of  the  law,  because,  although  they  may,  with 
the  utmost  promptitude,  file  a  report  as  the  statute  re- 
quires, that  proceeding  on  their  part  will  not  discharge 

annual  report.  Squires  v.  Brown,  22  How.  Pr.  36.  A  trustee,  however, 
continues  responsible,  notwitlLstanding  the  expiration  of  his  term,  where 
no  successor  has  been  elected,  and  he  has  continued  to  act.  Deming  «. 
Puleston,  55  N.  Y.  655  ,  s.  c.  IJ.  &  Sp.  231;  3  Ibid.  309. 

*  To  render  a  stockholder,  who  has  been  elected  trustee,  individuallj 
liable,  there  must  be  proof  of  his  acceptance  of  the  office.  Cameron  v, 
iSeaman,  69  N.  Y.  396. 
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any  personal  liability,  either  of  tlicmselves  or  their  prede- 
cessors, which  has  already  accrued.  The  liability,  when 
it  has  once  attached,  and  upon  whomsoever  it  has  at- 
tached, remains  fixed  and  unalterable;  this  is  plain. 
*  264  ]  *Such  an  interpretation  of  the  statute  would  be 
a  most  unfortunate  one  for  these  corporations; 
for,  I  apprehend,  the  stockholders  would  find  great  diffi- 
ctilty  in  electing  prudent  and  careful  trustees,  in  the 
place  of  a  reckless  and  improvident  board,  if  the  persons 
elected,  at  thfe  moment  of  taking  office,  must  become  per- 
sonally involved  in  all  the  embarrassments  and  debts  of 
the  company.  A  sounder  and  juster  view  of  the  ques- 
tion, it  seems  to  me,  is,  that  a  board  of  trustees  guilty  of 
the  default  in  January,  and  retiring  from  office,  is  liable 
for  all  antecedent  debts,  and  for  those  onl^y;  and  that  the 
successors,  if  they  continue  the  default,  until  the  next 
January,  and  no  longer,  are  liable  for  tlie  debts  after- 
wards contracted,  during  that  3'ear,  and  for  no  other.  If 
the  persons  succeeding  to  office  promptly  obey  the  re- 
quirement of  the  act,  they  w'ill  escape  all  liability,  and  it 
is  plainly  just,  that  they  shoufd,  because  there  is  no  fail- 
ure of  duty  on  their  part.  If  they  do  not,  they  very 
properly  incur  the  hazard  of  the  debts  which  they  them- 
selves as  trustees  contract.  This  hazard  they  mav  be 
quite  willing  to  incur;  but  there  is  neither  principle  nor 
policy,  in  making  them  responsible  for  the  acts  and  de- 
faults of  their  predecessors.  The  general  policy  of  the 
act  is  immunity  for  personal  liability,  but  this  is  attended 
by  certain  conditions  demanding  the  personal  observance 
of  the  trustees. 

A  single  case  may  occur,  where  successive  boards  may 
be  liable  for  the  same  debts;  and  that  is,  where  there  are 
successive  defaults  in  January.  By  the  express  terms  of 
the  statute,  the  trustees  omitting  to  file  their  statement, 
within  the  first  twenty  days  of  that  month,  are  liable  for 
all  debts  then  existing.     Now,  tlie  debts  then  existing 

may  be  wholly  or  partly  the  very  debts  for  which  their 
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predecessors  became  liable,  by  reason  of  a  default  in  the 
January  of  the  previous  year.  But  from  this  liability 
there  is  a  chance  of  escape,  by  a  simple  performance  of 
the  duty  required,  Avhereas,  if  such  liability  is  assumed 
by  a  new  board,  by  the  very  act  of  taking  office,  there  is 
no  chance  of  escape,  except  by  refusing  to  serve.' 

T  construe  the  statute  according  to  these  views,  and  it 
is  a  construction  which  is  fatal  to  the  plaintifl's  case.  The 
corporation  *had  a  board  of  three  trustees,  who  p  ^  ^n^ 
were  in  office  on  the  1st  of  January  1857,  and  they 
neglected,  in  that  month  and  afterwards,  to  make  a  report 
as  required  by  the  act.  Two  of  them  went  out  in  March 
1857,  and  were  succeeded  by  two  others;  the  defendant 
Otis  is  one  of  the  latter,  and  he  has  demurred  to  the  com- 
plaint. This  suit  was  brought  before  the  close  of  that 
year,  to  recover  an  indebtedness  represented  in  two  notes. 
One  of  the  notes  is  averred  to  have  been  given  on  the  8th 
of  April  1857,  for  goods  sold  by  the  plaintiflF  to  the  com- 
pany, prior  to  the  1st  of  January  preceding,  and  the  other 
was  given  in  July,  for  goods  alleged  to  have  been  sold 
between  the  8th  of  January  and  the  5th  of  May  1857. 
These  averments  fail  to  show  that  any  part  of  the  debt 
accnied  prior  to  the  time,  in  March,  when  the  change  of 
trustees  took  place;  consistently  with  the  allegation,  the 
portion  represented  in  the  the  note  last  given  might  all 
have  accrued  in  the  month  of  January.  The  trustees 
chosen  in  March,  therefore,  were  not  liable  to  pay  for  any 
portion  of  the  goods,  according  to  the  view  Avhicli  has 
been  taken  of  the  statute.  If  the  creditor  had  waited 
until  January  1858,  and  no  report  had  then  been  made, 
the  case  might  have  been  different. 

It  is  scarcely  necessary,  perhaps,  to  observe,  that  the 
giving  of  the  notes  by  the  company  does  not  change  the 

'  In  Chandler  v.  Hoag,  2  Hun  613,  it  was  ruled,  tliat  a  person  becoming 
trostee,  after  twenty  days  from  the  first  of  January,  is  bound  to  publish 
an  annual  report ;  and  this  was  affirmed  by  the  court  of  appeals,  in  63 
N.  Y.  624. 
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result.  If  the  new  trustees,  on  coming  into  office,  were 
not  personally  liable  for  the  previous  debt  of  the  com- 
l)any,  they  plainly  did  not  become  so,  because  notes  were 
afterwards  given  for  the  same  debt.  We  think,  the  de- 
murrer of  Otis  was  well  taken,  and  that  the  judgment 
should  be  affirmed. 

Denio,  J. — There  is  an  implication  in  the  section  of  the 
statute,  under  which  it  is  sought  to  charge  the  defendant, 
that  the  report  which  ought  to  be  made  within  the  first 
twenty  days  of  January  in  each  year,  may  be  made  after- 
wards, so  as  to  prevent  further  liability  from  attaching. 

^  ^      ^  This  is  but  just,  if  we  *con8ider  that  the  trustees 
266  1  •  . 

^  in  office  during  these  twenty  days  are  ihe  only 

ones  whom  the  statute  considers  delinquents.  If  they 
neglect  this  duty  during  the  twenty  days,  they  are 
chargeable  with  all  the  prior  debts,  and  all  those  con- 
tracted during  these  days;  but  their  hands  are  not  so 
tied  up,  but  that  they  may  stop  the  incurring  of  ftirther 
liability,  by  filing  the  report  after  the  time  when  it  ought 
to  have  been  done.  This  does  not,  however,  prove  that 
trustees  coming  into  office  after  the  twenty  days  have 
elapsed,  and  who  were  not  at  all  to  be  blamed  for  not 
having  filed  the  report  within  the  twenty  days,  become, 
by  the  mere  act  of  accepting  the  office,  liable  for  all  the 
prior  debts  of  the  corporation,  and  all  which  may  be  con- 
tracted before  they  have  time  to  prepare  the  report. 
Such  a  construction  would  effectually  deter  any  one  from 
tnking  that  situation,  in  a  company  which  had  become 
embarrassed,  and  whose  trustees  had  failed  to  perform 
this  duty  at  the  proper  time ;  and  yet,  it  might  be  quite 
desirable  that  such  a  company  should  have  proper  trus- 
tees to  retrieve  its  affairs.  "I  think,  those  whose  duty  it 
is  to  make  the  report  within  the  twenty  days,  and  who 
have  failed  to  perform  that  duty,  are  the  ones  whom  the 

statute  considers  the  delinquents,  and  who  are  permitted 
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to  avail  themselves  of  the  locus  pcsniterUicef  so  far  as  future 
liability  is  concerned. 

The  sentence  of  the  statute,  that  all  the  trustees  shall 
be  liable,  is  subject  to  some  limitation ;  for  it  cannot  pos- 
sibly extend  to  those  against  whom  no  neglect  is  imputa- 
ble, as,  for  instance,  those  who,  in  this  case,  were  in  office 
only  up  to  the  end  of  December.  In  affixing  the  limita- 
tion, care  should  be  taken  that  an  effect  be  not  given  to 
the  provision  which  would  work  manifest  injustice.  Trus- 
tees coming  in,  say,  on  the  first  of  March,  as  the  defend- 
ant did,  would  necessarily  be  ignorant  of  the  state  of  af- 
fairs of  the  company,  and  could  not  make  a  report,  with- 
out proper  examination;  but  they  would,  at  the  first 
moment  after  taking  the  office,  be  liable,  upon  the  plain- 
tifTs  construction,  for  all  prior  debts,  and  this  would  be 
palpably  wrong.  Then,  if  they  would  not  be  liable  for 
prior  debts,  they  would  not  for  those  subsequently  con- 
tracted, unless  they  should  remain  in  office  until  the  next 
annual  period  of  making  the  report;  for  it  is*those  ^ 
who  are  liable  for  the  debts  then  existing  who  are  ^ 
made  liable  for  those  subsequently  contracted.  I  am  or 
opinion,  therefore,  that  the  judgment  appealed  from,, 
which  exonerates  the  defendant,  is  right,  and  that  it 
should  be  affirmed. 

Judge  Da  VIES  concurred  in  this  last  opinion. 

Judgment  affirmed. 
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Petty  et  dL  v.  Tooker  at  dL 
lieligious  Societies. — Church  GovemmenL 

A  religious  society,  incorporated  undor  the  act  of  1813,  c.  60,  has  the 
right  to  change  its  form  of  cliurch  government  from  congregational  to 
presbrterian;  the  statute  gives  it  no  denominational  cliaracter,  where 
the  oeriifieate  of  incorporation  is  silent  upon  the  subject. 

A  corporator,  otherwise  qualified  to  vote,  does  not  lose  his  right,  by  rt*- 
nouncing  the  doctrine  and  ecclesiastical  government  theretofore  recr)g- 
nieed  by  the  congregation. 

The  trustees  have  the  control  of  the  temporalities,  and,  consequently, 
may  determine  who  shall  conduct  the  religious  services;  their  title  to 
office  is  not  affected  by  a  change  in  doctrine  or  church  government, 
either  on  their  part,  or  that  of  the  congregation. 

Parish  of  Bellport  v.  Tooker^  29  Bart).  256,  affirmed. 

^  *Appeal  from  the  general  term  of  the  Supreme 

-'  Court,  in  the  eeventh  district,  where  judgment  wji« 
entered  in  favor  of  the  defendants,  in  a  case  tried  before 
Emmott,  J.,  without  a  jury. 

This  was  an  action  of  ejectment  for  a  church  building, 
situated  in  Bellport,  in  Suffolk  county,  in  which  both  pur- 
ties  claimed  to  be  trustees  of  the  Parish  of  Bellport. 

It  appeared  from  the  evidence,  that,  in  July  1836,  a 
congregational  church  wae  organized  in  the  village  of 
Bellport,  its  ecclesiastical  officers  chosen,  and  a  minister 
invited  to  preaclh-  On  the  8th  March  1843,  a  meeting  of 
the  congregation  was  duly  hold  c\ccordin<2^  to  law,  and  they 
became  incorporated  as  a  religious  society,  under  the  act 
of  1813i,  by  the  name  of  the  Parish  of  Bellport.  The 
certificate  of  incorporation  mude  no  mention  of  any  de- 
nominational character.  The  church  property  for  which 
this  suit  was  brought  was  conveyed  to  the  trustees  of  this 
corporation,  and  they  and  their  successors  continued  to 
manage  the  temporalities,  without  question,  until  1852. 
Before  this  time,  however,  disputes  had  occurred  in  tho 
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respect  to  the  employment  of  a  preacher,  ajid  a  Presby- 
terian party  had  grown  up  in  the  congregation.  In 
November  1851,  the  trustees  called  a  meeting  of  the 
society,  to  determine  the  disputes,  at  which  a  majority 
voted  in  favor  of  connecting  the  church  with  the  Presby- 
terian body.  A  Presbyterian  church  was  tfiereupon 
organized,  and  a  minister  installed,  who  preached  regu- 
larly in  the  church  building.  The  Congregational  minis- 
ter, however,  continued  to  officiate  therein,  though  at 
diiTerent  hours  in  the  day. 

In  February  1852,  pursuant  to  a  notice  given  by  the 
Presbyterian  minister,  by  direction  of  a  majority  of  the 

board  of  trustees  an  election  was  held  for  trustees,  ^  ^  ^ 

r     269 
*  which  was  regularly  conducted,  no  member  of  the  ^ 

society  being  excluded  from  voting,  and  two  of  the  old  trus- 
tees were  re-elected.  The  defendants  were  the  regular  suc- 
cessors of  this  board.  In  the  same  month,  another  elec- 
tion was  held,  under  a  notice  given  by  the  Congregational 
minister,  at  which  members  who  adhered  to  the  Presby- 
terian organization  were  excluded  from  voting.  The 
plaintiffs  were  the  successors  of  the  board  thus  elected. 

The  judge  decided  that  the  election  held  in  1852,  by 
the  Presbyterian  party  was  valid,  and  that  the  defend- 
ants were  the  legitimate  trustees;  and  judgment  having 
been  icntered  in  their  favor,  which  was  affirmed  at  general 
term,  this  appeal  was  taken. 

MiBer,  for  the  appellants. 

Buffetty  for  the  respondents. 

Selden,  J. — ^This  is  a  contest  between  two  sets  of  indi- 
viduals, each  claiming  to  be  trustees  of  the  Parish  of 
Bellport;  and  the  action  is  brought  to  recover  possession 
of  the  church  edifice,  and  the  lot  upon  which  it  stands ; 
from  which  the  plaintiffs,  as  they  allege,  have  been  ex- 
cluded by  the  defendants.    The  first  position  taken  by 
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the  defendants  is,  that  their  title  to  the  property  cannot 

''»e  tried  in  this  action,  but  that  the  plaintiffs  must  resort 

o  the  mode  prescribed  by  statute  for  testing  their  rights. 

The  present  statutory  provision  on  the  subject  is  con- 
tained in  the  Code ;  §  432  provides  that  an  action  may 
*  270  1  ^^  brought  *by  the  attorney-general,  in  the  name 
of  the  People  of  the  State,  upon  his  own  informa- 
tion, or  upon  the  complaint  of  any  private  party,  against 
any  person  who  shall  usurp  or  intrude  into  any  public 
office,  or  "  any  office  in  anj'^  corporation  created  by  the 
authority  of  this  state."  This,  no  doubt,  is,  in  ordinary 
cases,  the  most  appropriate  and  convenient  way  of  try- 
ing the  title  of  any  one  to  a  corporate  office ;  and  in 
cases  where  no  right  of  property  is  invaded,  it  is  fre- 
quently the  only  way.  But  the  legal  title  of  the  church 
and  lot  in  question  here,  is  absolutely  vested  in  the 
trustees  of  the  corporation;  and  I  am  inclined  to  the 
opinion,  that  if  those  who  are  justly  entitled  to  that  office 
have  been  wrongfully  excluded  from  the  possession  and 
control  of  the  property,  they  may  maintain  an  action,  in 
their  own  names,  to  recover  that  possession.  I  have,  how- 
ever, given  to  this  question  but  a  slight  examination,  for 
the  reason  that,  in  the  view  I  take  of  the  case,  it  is  not 
important  to  settle  it.  Neither  have  I  examined  very 
critically  to  see  whether  the  case  shows  an  actual  exclu- 
sion of  the  plaintiffs  by  the  defendants :  but  have  assumed, 
as  the  counsel  on  both  sides  seem  to  have  assumed,  that 
an  ouster  of  the  plaintiffs,  in  their  character  as  trustees, 
though  not  as  individual  corporators,  is  established.  The 
question  then  is,  upon  the  right  of  the  plaintiffs  to  be 
considered  as  the  trustees  of  the  corporate  body.  The 
corporation  itself  was  unnecessarily  and  improperly  made 
a  party,  and  will  be  disregarded. 

The  whole  theory  of  the  plaintiffs'  case  rests  obviously 
upon  the  assumption  that  as  the  religious  society  in  Bell- 
port  was,  from  its  commencement  in  1836,  to  its  incorpo- 
ration in  1843,  congregational  in  its  character,  this  feature 
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of  Congregationalism  entered  as  an  element  into  the  act 
of  incorporation,  so  that  the  society  became  incorporated, 
not  merely  as  a  religious,  but  as  a  congregational  society. 

This  assumption  is  clearly  unfounded.  Corporations 
formed  under  the  3d  section  of  the  act  of  1813,  have  no 
denominational  character,  nor  can  such  a  character  be  in 
any  manner  engrafted  upon  them.  That  portion  of  the 
members,  organized  into  a  separate  body,  called  the 
church,  may  belong  to  a  peculiar  *denomination,  ,.  ^  ^^ 
but  it  has  no  power  to  impress  its  distinctive  ^ 
character  upon  the  corporation,  so  as  to  render  it  inef- 
faceable by  the  voice  of  a  majority  of  the  corporators. 
These  two  bodies,  viz.,  the  corporation  and  the  church, 
although  one  may  exist  within  the  pale  of  the  other,  are 
in  no  respect  correlative.  The  objects  and  interests  of 
the  one  are  moral  ^nd  spiritual ;  the  other  deals  exclu- 
sively with  things  temporal  and  material. 

The  existence  of  the  church  proper,  as  an  organized 
body,  is  not  recognised  by  the  municipal  law ;  nor  doea. 
its  existence  or  non-existence,  or  its  denominational  char- 
acter t)r  connections,  in  any  manner  affect  the  legal  na- 
ture of  the  corporation.  Eich,  as  a  body,  is  entirely  in- 
dependent, and  free  from  any  direct  control  or  interfer- 
ence by  the  other;  and  yet  it  is -easy  to  see,  that  the 
majority  of  the  corporators,  if  so  disposed,  may,  through 
their  control  over  the  property  and  revenues  of  the  so- 
ciety, exercise  an  important  incidental  influence  upon  the 
character  and  destinies  of  the  church.  The  present  case 
illustrates  the  manner  in  which  this  influence  is  exerted. 
The  plaintiffs'  counsel  is  clearly  mistaken,  in  supposing 
that  the  meeting  of  the  28th  of  November  1851,  w^rought 
the  change  of  which  lie  complains.  Even  if  that  had 
been  a  meeting  of  the  members  of  the  Parish  of  Bell- 
port,  instead  of  being,  as  it  was,  a  meeting  of  the  inhoM- 
tants  of  the  village  of  Bellport,  its  proceedings  could, 
per  se,  h;ive  had  no  effect  upon  the  sectarian  character  of 
the  societv.     That  depended  upon  the  rules  and  ordinan- 
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ces  of  the  church,  With  which  the  corporation,  as  such, 
had  nothing  whatever  to  do.  Neither  the  proceedings 
of  that  meeting,  nor  the  subsequent  action  of  the  Pres- 
bytery, in  organizing  a  presbyterian  church,  were  in 
themselves,  of  any  legal  consequence.  They  were  only 
imfjortant,  as  indicative  of  the  views  and  sentiments  of  a 
majority  of  the  members  of  the  society,  and  of  the  man- 
ner in  which  they  would  be  disposed  to  exercise  their 
legitimate  corporate  powers. 

The  change  in  the  character  of  the  congregation,  of 
which  the  plaintiffs  complain,  has  been  brought  about, 
not  by  the  proceedings  of  the  Presbytery,  or  the  resolu- 
*  o-o  ^  tions  of  the  society,  *but  by  the  action  of  the 
■'  trustees,  in  employing  a  presbyterian  clergyman, 
and  opening  the  meeting-house  to  his  ministrations.  This 
they  had  a  legal  right  to  do.  The  trustees  are  the  rep- 
resentatives of  the  corporate  body,  and  the  statute  in- 
vests them  with  extensive  powers.  They  are  entitled  to 
the  possession  and  management  of  all  the  property  of 
the  corporation,  and  are  empowered  to  exercise  its  entii-e 
administrative  functions.  The  legislature  has  been  care- 
ful to  guard  against  the  abuse  of  this  authority,  by  pro- 
viding, in  §  8,  that  the  salary  of  the  minister  shall  be  reg- 
ulated, not  by  the  trustees,  but  by  a  majority  of  the  cor- 
porators, lit  a  meeting  called  for  that  purpose.  Subject 
to  this  important  and  most  efficient  check,  the  trustees 
have  the  undoubted  power  of  determining  by  whom  the. 
pulpit  shall  be  occupied.  It  is  quite  apparent,  that  this 
power,  which  the  statute  plainly  Confers,  must  of  neces- 
sity give  to  the  trustees  and  a  majority  Of  the  corpora- 
tors, when  tmited,  virtual  control  over  the  forms  and  or- 
dinances to  be  observed.  The  act  for  the  incorpotation 
of  religious  societies  was  obviously  framed  with  a  tiew 
to,  atid  ill  {Accordance  with,  that  just  and  soilnd  principle 
which  lies  at  the  basis  of  all  our  civic  institutions,  viz., 
that  in  every  organized  society,  the  controlling  power 

shonM  be  in  the  hands  of  the  itiajority. 
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This  may,  in  some  instances,  as  perhaps  it  does  in  the 
present  instance,  operate  with  severity  and  apparent 
injustice,  by  enabling  those  who  have  recently  become 
members  of  the  society,  if  in  a  majority,  and  so  disposed, 
£o  change  its  religions  character  and  modes  of  worship, 
against  the  will  of  its  original  founders  and  chief  contrib- 
utors. But  the  evil  arising  from  these  rare  cases  is  more 
than  counterbalanced  by  the  effect  of  this  legislation  in 
putting  an  end  to  religious  controversy,  and  removing 
from  the  civil  tribunals  a  species  of  litigation  with  which 
they  are  in  general  quite  unqualified  to  deal. 

But  while  our  laws  have  thus  secured  to  every  incor- 
porated religious  society  the  power,  as  a  general  rule,  to 
modify,  from  time  to  time,  its  ordinances  and  forms,  so  as 
to  harmonize  with  the  views  and  wishes  of  the  majority 
of  its  members,  they  also  afford  to  those  who  may  desire 
it  ample  means  of  guarding  *again8t  any  radical 
change.  If  a  body  of  persons  of  homogeneous  ^ 
views,  upon  becoming  incorporated,  are  desirous  of  main- 
taining unchangeable  forms,  a  uniform  faith,  and  perma- 
nent religious  connections,  there  are  two  modes  in  which 
this  object  can  be  accomplished.  One  is,  by  causing  their 
church  edifice  and  lot  to  be  conveyed  to  the  society,  upon 
the  express  condition  that  it  should  be  for  ever  thereafter 
devoted  to  the  purposes  of  religious  worship  by  a  congre- 
gation m  lintaining  a  certain  faith,  and  observing  certain 
prescribed  ordinances  and  forms.  Such  a  condition  in- 
serted iti  a  deed  to  the  society,  if  definitely  and  clearly 
expressed,  would  be  valid,  and  would,  no  doubt,  operate 
as  an  effectual  guarantee  against  any  change  in  the 
religious  character  of  the  society.* 

But  the  provisions  of  the  act  itself,  under  which  such 
societies  are  incorporated,  suggest  another  mode  by  which 
permanence  and  steady  and  unchangeable  forms  may  be 
secured;   §7  provides   that   no   person   shall  become   a 

'  But  see  Gram  v.  Evangelical  Lutheran  German  Society,  36  N.  Y.  161. 
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member  of  such  society,  after  its  incorporation,  and  en- 
titled to  vote  at  any  election,  unless  he  has  been  "a 
stated  attendant "  on  the  worship  of  the  society,  for  at 
least  one  year  before  such  election.  Now,  the  society 
has  obviously,  through  its  trustees,  full  power  to  deter- 
mine what  persons  it  will  thus  admit  to  membership ;  it 
is  under  no  obligation,  more  than  any  other  organized 
association,  to  receive  obnoxious  persons,  or  those  likely 
to  create  either  disturbance  or  division.  The  trustees 
own  and  control  the  church  edifice,  and  are  expressly 
authorized,  by  §  4,  "  to  regulate  "  the  renting  of  the  pews, 
and  may,  of  course,  adopt  such  rules  on  the  subject  as 
they  may  deem  expedient.  The  act  evidently  contem- 
plates that  the  society  will,  or,  at  least,  may,  discriminate 
among  those  desirous  of  uniting  with  it.  The  latter  por- 
tion of  §  7  provides  that  "  the  clerk  to  the  trustees  shall 
keep  a  register  of  the  names  of  all  such  persons  as  shall 
desire  to  become  stated  hearers  in  the  said  church,  con- 
gregation or  society,  and  shall  therein  note  the  time 
when  such  request  was  made;  and  the  said  clerk  shall 
attend  all  such  subsequent  elections,  in  order  to  test  the 
Qualifications  of  such  electors,  in  case  the  same  should  be 
questioned." 

*  274- 1  *This  provision  looks  to  a  formal  application,  in 
each  instance,  to  the  corporate  authorities,  for 
admission  into  the  society;  and  the  trustees  may,  no 
doubt,  adopt  such  regulations  that  no  pew  can  be  rented 
originally,  or  sold  or  assigned  to  a  new  occupant,  without 
their  previous  consent,  or  even  that  of  the  society  itself. 
If,  however,  a  society,  instead  of  adopting  these  appro- 
priate and  effectual  precautions,  chooses  to  throw  open 
its  doors  to  the  public  at  large,  and  invite  in  new  mem- 
bers, irrespective  of  their  personal  character  or  religious 
tendencies,  they  have  no  reason  to  complain  that  the 
powers  and  privileges  of  their  new  associates,  whom  they 
have  voluntarily   received,  and   of  whose   contributions 

they  avail  themselves,  should  be  the  jsame  as  their  own. 
296  • 


/ 


I860.]  Petty  r.  Tookeb.  274 

Opinion  of  the  Court,  per  Selden,  J. 

It  follows,  from  these  principles,  that  the  change  in  the 
religious  character  of  the  Parish  of  Bellport  has  been  pro- 
duced by  the  exercise  by  the  trustees  and  the  majority 
of  the  corporators  of  their  legitimate  powers.  The  idea 
upon  which  the  plaintiffs  rest  the  regularity  of  their  elec- 
tion as  trustees,  viz.,  that  the  defendants  and  those  who 
elected  them,  were  to  be  regarded  as  seceders  from  the 
society,  has  no  legal  foundation.  Seceders  from  Congre- 
gationalism, in  a  religious  sense,  they  may  have  been; 
but  this  could  not  disfranchise  them  as  corporators.  The 
corporators  are  those  who  can  vote  at  the  elections ;  and 
their  qualifications  are,  as  we  have  seen,  prescribed  by 
the  statute.  If  they  have  been  stated  attendants  upon 
the  worship  of  the  society,  for  one  year  next  before  the 
election,  they  are  entitled  to  vote.  Nothing  else  is  re- 
quired ;  and  it  is  plain,  that  there  is  no  power  which  can 
add  to  these  qualifications,  or  Avhich  can  properly  say  to 
one  who  possesses  them,  that  unless  he  also  adheres  to 
the  peculiar  faith  and  governmental  forms  of  the  society, 
ho  cannot  vote.  Every  election  at  which  persons  are 
prohibited  from  voting,  upon  any  such  ground,  is  of 
course  illegal.  Secession  from  the  doctrines  or  faith  of 
the  church  is  a  purely  religious  offence,  and  the  ecclesi- 
astical judicatories  alone  can  take  cognisance  of  it. 

As  between  the  two  elections,  therefore,  of  the  21st  and 
24th  of  February  1852,  to  which  the  plaintiffs  and  defend- 
ants *  respectively  trace  their  title  as  trustees,  r  jl  .^r 
there  is  no  doubt  which  is  to  be  considered  as  ^ 
legitimate  and  regular.  It  would  be  difficult,  under  the 
proof,  to  discriminate  between  these  two  elections,  in  re- 
spect to  the  regularity  of  the  meetings  at  which  tliey  took 
place.  Each  purports  to  have  been  called  pursuint  to 
the  statute;  and  hence,  if  their  proceedings  htul  been 
properly  conducted,  there  would  have  been  nothing  but 
the  order  of  time  to  give  precedence  to  either.'     But  the 

«  See  St.  Jacob's  Lutheran  Church  v.  Bly,  73  N.  Y.  il-'\ 
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case  shows  that,  at  the  election  on  the  twenty-fourth,  all 
those  members  of  the  corporation  who  adhered  to  the 
Presbyterian  organization  were  prohibited  from  voting, 
on  fhe  ground  that  they  were  seceders  from  the  society ; 
this  is  entirely  fatal  to  that  election,  and  no  rights  de- 
pendent upon  it  can  have  any  validity.  No  such  objec- 
tion attachesf  to  the  election  of  the  twent)^-first,  and  there 
is  nothing  whatever  to  impeach  its  regularity.  The  de- 
fendants, therefore,  who  deduce  their  title  by  regular 
succession  from  this  election,  must  be  regarded  as  the 
legitimate  and  rightful  trustees  of  the  corporation.  The 
judgment  of  the  supreme  court  must  be  affirmed. 

Judgment  afiBrmed.* 

•  The  gist  of  this  decision  lies  in  the  fact  that  the  certificate  of  incor- 
poration contained  no  reference  whatever  to  any  denominational  cliaracter 
in  the  parties  incorporated.  It  was  followed  in  Barrel  «.  Associate  Re- 
formed aiurch,  44  Barb.  282.  And  in  Watkins  t>.  Wilcox,  4  Hun  220, 
8.  c.  06  N.  Y.  654,  it  was  mled,  that  a  majority  of  the  members  of  such 
a  corporation  have  the  right  to  control  the  corporate  body,  in  accord- 
ance with  their  belief,  free  from  any  ecclesiastical  restriction.  Such 
statutory  ihcoriwfation  does  ftot  contemplate  or  recognise  the  devotion  of 
t!ie  co^ratcf  protjerty  to  the  support  of  a  perpetual  and  nnchangeable 
sVstem  of  religions  faith  and  doctrine.  Gram  9.  Evangelical  Lutheran 
Qerm&n  Society,  86  N.  Y.  161. 
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Ro8E  V.  BuNN  et  aL 
Fences, — Construction  of  Lease. 

Under  a  lease,  reserving  the  right  of  pasturage  to  the  lessor,  and  provid- 
ing that  the  lessees'  may  cultivate  such  arable  parts  of  the  land,  as 
they  may  elect,  with  liberty  to  take  timber  for  fencing,  but  subject 
to  a  proviso  that  the  lands  shall  be  left  uninclosed  from  October  to 
April,  the  duty  of  fencing  against  the  lessor's  cattle  is  imposed  upon 
the  lessee. 


*Appeal  frotn  the  general  term  of  the  Stijbreme  j.  ^  ^„ 
Court, .iti  the  second   district,  where    judgment'- 
was  entered  hi  favor  of  the  plaintiff,  in  a  case   tried  by 
the  court,  without  a  jury. 

This  was  an  action  in  thfe  nature  of  a  replevin  for  820 
sheep.  The  answer  set  up  that  the  defendants  took  them 
as  a  distress,  damage  feasant.  It  was  agreed,  that  the 
sheep  came  upon  the  locus  in  quo,  by  reason  of  a  defect  of 
fences,  ana  the  only  question  was,  whether  the  defendants 
were  bound  to  fence  against  the  plaintiff's  sheep. 

On  the  16th  August  1703,  certain  Indian  sachems  of 
the  Shinnecock  tribe,  on  behalf  of  themselves  and  their 
people,  conveyed  to  the  Trustees  of  the  Town  of  South- 
ampton, in  fee,  a  considerable  tract  pf  land,  embracing 
the  toons  in  quo;  and  by  an  instrument  of  even  date,  the 
Trustees  of  Southampton  demised  the  premises  to  the 
Indian  grantors,  for  a  term  of  1000  years,  upon  the  con- 
ditions and  provisos  therein  expressed,  reserving  the 
annual  rent  of  one  ear  of  Indian  cofn.  This  instrument 
demised  the  pretnises  in  question,  "meadows,  marshes, 
grass,  herbage,  feeding  and  pasturage,  timber,  stoilc,  and 
convenient  highways  only  excepted ;  with  all  and  sinru- 
lar  the  privileges  and  advantages  of  plowing  and  plaiiS 
in;r,  and  titnber  for  fixing  and  fenciilg,  rttid  all  other  con- 
veniences  arid   advantages  wlmtsoerer,  exceptinji^  whi:t 
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before  is  excepted,  to   the  only  use  and  behoof  of  said 

^    ^^     Indians,  their  heirs  and  successors,  &c.     *Provi- 

277  1 

^  ded  always,  the  sakl   Indians  do   not  keep,  nor 

cause  to  be  kept,  any  part  or  parcel  of  the  land  within 
fence  or  inclosed,  from  the  last  day  of  October  to  the  first 
of  April,  from  year  to  year,  during  the  whole  time  afore- 
said." The  inhabitants  of  Southampton  had  always  been 
in  the  habit  of  depasturing  the  hills  included  in  the  grant 
with  cattle  and  sheep.  During  the  season  in  which  the 
plaintiff's  sheep  were  distrained,  the  Indians,  for  the  first 
time  in  ten  years,  planted  corn  on  the  premises,  in  de- 
tached parcels,  none  of  which  were  fenced. 

The  judge  before  whom  the  case  was  tried  gave  judg- 
ment in  favor  of  the  plaintiff,  which  having  been  affirmed 
at  general  term,  the  defendants  appealed  to  this  court. 

MiUer  &  TuthiU^  for  the  appellants. 

Wickham,  for  the  respondent. 

Denio,  J. — It  is  the  most  favorable  position  for  the  de- 
fendants, to  assume  that  the  lease  of  1703  inured  accord- 

„    ^       inc:  to  *it8  terms  and  obvious  intention:  to  the  use 

278  1  •  • 

-^  of  the  Shinnecock  Indians,  in  perpetuity,  or,  at 

least,  during  the  long  term  granted,  as  though  they  bore 
a  corporate  character  which  would  authorize  them  to  take 
and  hold  and  as  a*  tribe ;  and  I  shall  accordingly  so  as- 
sume. It  might  be  difficult,  however,  to  maintain  that 
they  possessed  such  a  capacity  in  respect  to  private  grants 
and  conveyances,  if  the  case  turned  upon  that  question. 
.  The  controversy  must,-  therefore,  depend  upon  the 
proper  construction  of  the  instrument  given  in  evidence, 
and  its  legal  eff'ect.  It  contains  general  words  of  grant 
and  demise  of  the  whole  of  the  premises  contained  within 
the  boundaries  specified;  but  these  are  greitly  qualified 
by  what  follows.  The  meadows  and  marshes  were  ex- 
cepted ;  and  they  were  proper  subjects  of  ah  exception, 
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according  to  the  technical  rules  referred  to  by  the  defend- 
ants' counsel;  and  so  with  the  timber,  stone  and  high- 
ways. It  is  objected,  that  the  "grass,  herbage,  feeding 
and  pasturage,"  which  are  also  excepted  in  terms,  being 
the  annual  profits  of  the  land,  cannot  be  excepted  or  re- 
served to  the  grantees,  such  reservation  being,  as  it  is 
argued,  repugnant  to  the  grant;  and,  moreover,  that 
being  things  not  in  existence  at  the  time  of  the  grant, 
they  cannot  be  the  subject  of  an  exception.  But,  I  am  of 
opinion,  that  the  restriction,  whether  it  be  called  an  ex- 
ception or  a  reservation,  is  an  effectual  qualification  of 
the  grant,  by  whicl»  the  lessees,  by  accepting  the  deed, 
are  bound.  The  right  of  the  grantors,  and  those  whom 
they  represent,  to  enter  with  their  cattle  to  depasture  the 
land  (assuming  the  general  title  to  pass  to  the  lessees) 
Was  such  a  servitude  or  easement  as  may  be  legally  cre- 
ated by  the  acceptance  of  a  deed  reserving  such  rights. 
(HiOs  V.  Miller,  3  Paige  254;  Child  v.  ChappeU,  9  N.  Y. 
246,  253.)  Besides,  servitudes,  or  easements  as  they  are 
now  called,  may  be  established  by  prescription;  and  it 
was  shown  that  the  rights  which  the  deed  professes  to 
create  in  favor  of  the  lessors,  had  been  continually  exer- 
cised by  the  inhabitants  of  Southampton,  for  a  great  length 
of  time.  The  evidence  renders  it  probable  that  they  had 
been,  from  the  time  of  the  execution  of  the  lease. 

Enough  has  been  said,  to  show  that  the  plaintiff,  as  an 
*inhabitant  of  Southampton,  had  a  right  to  turn  ^  ^  ^^ 
his  sheep  upon  the  premises,  and  that  he  was  not  ^ 
a  trespasser  in  so  doing.  But,  consistently  with  this  priv- 
ilege, the  Indians  had  a  rig;ht  to  plow  and  plant  the  arable 
parts  of  the  land,  provided  they  threw  down  their  inclos- 
ures  in  the  autumn,  and  suffered  them  thus  to  remain  un- 
til spring.  The  respective  rights  of  the  parties  then 
were  as  follows: — The  plaintiff  had  the  general  right  of 
pasturage  upon  the  whole  of  the  premises,  during  the 
whole  year,  subject  to  the  defend-.ints'  right  to  inclose 

r.nd  cultivate  the  arable  portions,  during  seven  months ; 
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these  arable  parts  were  the  hill  sides,  which  ^ee^l  to 
have  been  interBjper§j[^d  f^mong  the  nj^^dows,  marshes, 
and  pasture  lands.  It  was  fqr  the  lessees  to  elect  whether 
they  would  cultivate,  iind  upon  what  portion  they  would 
thus  exercise  their  rights.  This  rejatiye  situation  of  the 
parties,  points  out  very  plaii^y  who  were  to  be  at  the 
trouble  and  expense  of  secuj;ing  the  crop  against  the  in- 
trusions of  the  animals,  whoso  owners  ha^  a  general  right 
to  turn  them  upon  the  promises.  The  party  who^e  right 
it  was  to  select  the  parts  he  wanted  cultivated,  wa^  the 
one  whose  duty  it  was  to  protect  the  portion  so  sejiected 
from  the  intrusion  of  the  animals,  a^o,  until  such  selec- 
tion, had  a  generfid  right  to  be  upon  ever^'  portion  of  the 
premises. 

The  case  has  no  ans^logy  to  that  of  persons  pwning  ad- 
joining lands,  where,  by  the  common  law.  pach  proprie^ 
was  obliged  to  keep  h(s  doipestic  anjiYials  on  his  own  Ifii^d, 
and  where,  by  the  statute,  the  fences  are  to  be  divided. 
The  provision  by  which  the  Indians  were  allowed  to  take 
fencing  timber,  and  that  by  which  they  were  forbidden 
to  maintain  inclQsures  during  a  part  of  the  j^ear,  coi^iirpx^ 
the  view  I  have  taken  of  the  case.  I  am  .satisfied,  that 
the  supreme  court  was  right  in  holding  that  it  wa^  for 
the  lessees  to  secure  the  portions  of  land  which  they  chose 
to  cultivate,  against  the  cattle  of  the  lessors,  lawfully  be- 
upon  the  remainder  of  the  premises,  and  that  the  taking 
of  the  plaintiffs  sheep,  as  a  distress,  cannot  bo  sustained. 
The  judgment  must  be  affirmed. 


Judgment  affirmed. 
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Marshall  et  oL  v.  Moselet. 
Apportionment  qf  Eent. — Parii^. 

Rent  is  not  apportioqable  between  tUe  executors  of  tenant  for  life,  and 
the  remainder-men;  and  this,  notwithstanding  the  tenancy  for  life  is 
created  as  a  provision  for  a  widow. 

Several  persons  ii|terested,  as  tenants  in  eommon,  ip  a  mm  of  money  in 
the  hands  of  the  defendant,  may  join  in  an  action  for  its  recovery. 

Appeal  from  the  general  terra  of  the  Siiperior  Court 
of  the  citv  of  Buffalo,  where  there  Was  an  affirmance  of 
a  judgment  entered  on  a  verdict  in  favor  of  the  plaintiffs. 

This  was  an  action  for  money  had  and  received, 
brought  by  the  devisees  in  remainder,  under  the 
will  of  Bsia  D.  Coe,  deceased,  against  the  executor  and 
residuary  legatee  of  the  widow,  to  whom  the  testator  had 
given  an  estate  for  life,  to  recover  the  rents  of  the  real 
estate  which  accrued  after  the  decease  of  the  tenant  for 
life,  and  were  collected  by  her  executor. 

*The  defendant,  who  had  intermarried  with  the  p  ^  ^oi 
widow,  claimed  to  apportion  the  rents  'for  the 
current  quarter,  which  became  due  after  the  death  of 
the  tenant  for  life ;  and  also  contended  that  the  plaintiffs 
could  not  maintain  a  joint  action  to  recover  the  fund  in 
his  hands.  On  these  grounds,  he  moved  for  a  nonsuit, 
on  the  trial,  which  was  refused,  and  the  plaintiffs  had  a 
verdict  and  judgment ;  and,  after  an  affirmance  at  gen- 
eral term,  the  defendant  took  this  appeal. 

Spraguey  for  the  appellant. 

Gansofiy  for  the  respondents. 

CoMSTOCK,  C.  J. — Mrs.  Coe,  by  virtue  of  her  husband's 
will,  had  a  life-estate  in  the  premises,  out  of  which  the 
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rents  in  question  accrued,  and  the  plaintiffs  owned  the 

remainder  in  fee.     She  died  April  5th,  1855,  the  leases 

being  then  unexpired;  on  the  first  of  May  following,  the 

rents  became  due  for  the  preceding  quarter  of  a  year. 

The  defendant  is  the  executor  and  residuary  legatee  of 

Mrs.  Coe,  and  having  collected  the  rents  for  the  whole 

quarter,  the  principal  question   in   the   case   is,  whether 

he    is   entitled    to    apportion    them,   by  dividing    the 

» OQO  1  quarter  *into  two  periods    of  time,  one    before 

■'  and  the  other  after  her  death,  and  by  retaining  in 

his  own  hands  the   portion   which   accrued  before   that 

event. 

As  rent  follows  the  reversionary  estate,  the  law  allows 

it  to  be  apportioned,  where  that  estate  becomes  divided 

amongst  different  owners ;  this  is  according  to  the  maxim, 

"  (iccessorium  sequitur  naturam  sui  principalis,'^     Tlius,  if 

a  reversion  descend,  on  the  death  of  the  ancestor  who 

gave   the    lease,  and  the  coparceners  or  heirs  make  a 

partition,  the  rent  will  be  apportioned  in  favor  of  each  of 

them.    So,  if  the  reversion  be  severed  by  will,  or  even 

by  conveyance  of  the  owner,  the  same  result  will  take 

place.  (2  Piatt  on  Leases  131,  132,  and  cases  cited.)     But 

the  same  reasons  never  existed  for  apportioning  rent  on 

the  principle  of  time,  where  the  tenant  was  bound  to  pay 

it  at  stated  periods.     The  sum  accruing  between  each  of 

the  times  of  payment  was  a  single  entire  debt,  and  was 

due  only  on  the  condition  precedent  of  the  tenant  being 

entitled  to  enjoy  the  premises  for  the  time  in  respect  to 

which  it  was  payable.     If,  therefore,  a  person  having  a 

life-estate,  with  no  power  to  make  a  lease  to  continue 

longer  than  during  his  life,  should  make  a  lease  for  years, 

reserving  rent  half-yearly,  and  should  die  in  the  middle 

of  a  half-year,  the  rent,  according  to  the  principles  of 

the  common  law,  would  be  lost  for  the  half  of  a  year. 

The  executor  or  representative  of  the  lessor  could  not 

recover  it,  because,  by  the  nature  of  the  contract,  the 

lessor  was  not  entitled  to  it,  except  in  the  sums  and  at 
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the  times  specified  in  the  lease.  His  successor  in  the  re- 
versionary estate  could  not  claim  it,  for  the  additional 
reason,  that  the  reversion  was  not  his,  until  the  lease  itself 
.was  terminated  by  the  death  of  the  life-tenant  who  gave 
it.  If  the  lessee  continues  to  hold  afterwards,  such  hold- 
ing is  necessarily  under  some  new  contract  with  the  party 
on  whom  the  estate  has  devolved.  (WoodfalPs  Land,  and 
Ten.  248;  1  Salk.  65;  1  P.  Wms.  392;  2  Id.  501,  502;  1 
Man.  &  Gr.  589;  13  N.  H.  343;  11  Mass.  493.) 

If,  however,  the  lease  continues,  although,  interjnediate 
the  days  of  payment,  the  reversion  passes  wholly  into* 
new  hands,  the  obligation  of  the  lessee  to  pay  rent  con- 
tinues also.     Thus,  *in  the  middle  of  a  quarter, 
the  lessor  may  convey  the  whole  estate  which  is  *- 
under  the  lease,  or  it  may  be  sold  under  execution  or 
mortgage,  or  he  may  die,  leaving  it  to  descend  to  his. 
heirs,  or  he  may  dispose  of  it  by  will.     The  lease  itself  is 
unaffected  by  these  events,  and  the  rent  is,  therefore,, 
payable  as  though  they  did  not  occur;  but  it  is  payable 
only  in  the  sums  and  at  times  specified  in  the  demise.. 
The  reversion  maybe  transmitted  to  a  new  owner,  during 
a  period  between  the  days  of  payment,  but  such  an  event 
does   not  divide   the   obligation  of  the  tenant;  the  ac- 
cruing rent  follows  the  reversion  wheresoever  that  goes, 
and  neither  the  former  owner  nor  his  representative  can 
recover  any  portion  of  it.     Being  recoverable  only  in  a 
single  sum,  and  not  until  the  prescribed  day  of  payment, 
the  common  law  gives  it  to  him  who  is  the  reversioner  at ' 
that  time,  and  no  case  can  be  found  where  a  court  of 
equity  has  adopted  a  difierent  rule.    Says  Mr.  Woodfall 
(Law  of  Landlord  and  Tenant  248),  "  at  common  law,  rent 
cannot  be  apportioned,  but  the  reversioner  becomes  en- 
titled to  the  accruing  rent  from  the  rent-day  antecedent 
to  the  decease  of  the  tenant  for  life,  whose  representa- 
tive was  entitled  to  the  arrearages  due  at  some  rent-day 
before  the  death  of  the  testator,,  or  the  intestate ;  for  the 

law  does  not  apportion  rent  in  point  of  time,  nor  does 
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equity."  (See  also  2  Greenleafs  Cruise,  p.  116,  §§  44,  45, 
46;  Ex  parte  Smyth,  1  Swanst.  337,  and  note;  and  other 
•cases  cited  supra.) 

It  is  true,  there  are  in  the  English  books  some  cases  of 
ti  peculiar  kind,  where,  on  the  death  of  a  tenant  for  life, 
before  the  day  of  paying  rent  for  the  current  quarter  or 
other  period,  the  rent  has  been  divided  between  his  rep- 
resentative and  the  remainder-man;  but  these  are  all  cases 
in  which  the  lease  terminated  on  the  decease  of  the  life- 
tenant;  either  because  he. had  no  power  to  lease,  so  as  to 
affect  the  remainder-man,  or  because,  if  such  a  power  was 
given  to  him,  it  had  been  defectively  executed,  and  the 
lessee,  holding  the  premises  until  the  rent-day,  voluntari- 
ly paid  the  whole  to  the  person  who  succeeded  to  the 
estate.  In  all  the  cases  of  this  kind,  the  lessee  was  not, 
at  common  law,  bound  to  pay  at  all  for  so  much  of  the 
*  OQA  1  ^^^^  since  the  last  rent-day,  as  had  elapsed  *before 
-•  the  death  of  the  tenant  for  life,  but  having  consci- 
entiously paid  for  the  whole  time,  the  person  who  took 
the  estate  in  remainder  was  held  by  the  courts  of  equity 
to  have  received  for  the  use  of  the  executor  of  his  life-ten- 
ant, so  much  of  the  rent  as  accrued  beyond  his  decease. 
{Ex parte Smythy  supra;  Paget  v.  Gree,  1  Amb.  199.)  In  these 
instances,  the  rent  actually  paid  was  apportioned  or  di- 
vided on  the  principle  of  time ;  but  cases  of  this  kind 
have  no  tendency  to  show  that  such  an  apportionment 
can  be  made,  when  the  lease  remains  as  before,  notwith- 
standing a  change  of  parties  entitled  to  the  rents  takes 
place  intermediate  the  rent-days.  The  lessee,  in  that  case, 
is  bound  to  pay  for  the  whole  time,  and  the  reversioner, 
or  remainder-man,  takes  the  rent  as  an  entire  sum  due  to 
him  by  the  terms  of  the  contract. 

The  well-ascertained  rules  of  the  common  law  are,  there- 
fore, opposed  to  the  claim  of  the  defendant  to  retain  any 
portion  of  the  rents  received  by  him  for  the  quarter 
during  which   his   testator,  the   life-tenant,  died.      The 

leases  were  not  determined  by  that  event,  and  the  plain- 
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tiflfs,  who  aa  remainder-men  succeeded  tb  the  reversion, 
were  entitled  to  the  whole  of  those  rents.  It  has  also 
been  observed,  thiit  the  courts  of  equity  have  never  de- 
parted from  the  rule  of  law  on  this  subject. 

It  seems  hardly  necessary  to  say  now,  that  there  is  no 
legislation  of  this  state  which  the  defendant  can  invoke 
in  support  of  his  claim.  In  England,  one  of  the  rules  of 
law  in  regard  to  apportionment  of  rent  was  abrogated  by 
an  act  of  parliament,  passed  in  the  reign  of  George  II. 
That  statute  (2  Geo.  II.,  c.  19),  after  noticing  that,  by  the 
existing  rule,  rents  were  frequently  lost,  where  a  lessor 
having  only  a  life-estat«  died  before  or  on  the  day  when 
it  would  be  payable,  declared,  that  when  any  tenant  for 
life  should  happen  so  to  die,  his  executor  or  administrator 
might  recover  the  whole  rent  in  arrear,  in  case  such  death 
took  place  on  the  day  fixed  for  payment,  or  if  it  happened 
before  that  day,  then  a  proportion,  according  to  time, 
making  all  just  allowances,  &c.  That  legislation,  with 
some  change  in  phraseology,  has  been  followed  in  this 
state.  Our  statute  (1  R,  L.  438 ;  1  R.  S.  747,  §  22)  pro- 
vides that  when  a  tenant  *for  life,  who  shall  have  r-  ^  ^Qf. 
demised  lands,  shall  die  before  the  day  when  any  ^ 
rent  is  to  become  due,  his  executors  may  recover  "the 
proportion  of  rent  which  accrued  before  his  j^eath."  In 
the  case  provided  for,  therefore,  rent  can  be  apportioned 
in  opposition  to  the  rule  of  the  common  law,  and  a  re- 
covery had,  where,  but  for  the  statute,  the  rent  would  be 
lost.  But  the  statute  does  not  include  the  present  case : 
the  leases  in  question  were  not  given  by  a  tenant  for  life, 
but  by  the  owner  of  the  fee,  and  the  disputed  rent  was 
not  liable  to  be  lost,  because  the  plaintiffs,  succeeding  to 
the  reversion,  could  recover  the  whole  of  it  by  action 
founded  on  the  very  leases  themselves.  The  English 
statute,  like  ours,  was  enacted  to  remedy  the  apparent 
injustice  of  the  rule  which  absolved  a  lessee  from  paying 
any  rent,  where  his  interest  was  determined  between  the 
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rent-days,  by  the  expiration  of  a  life-estate  on  which  the 
lease  depended. 

More  recent  legislation  in  England  has  gone  still  fur- 
ther. The  Btatute  of  4  Wm.  IV.,  c.  22,  after  reciting 
that  by  law  rents  due  at  fixed  periods  were  not  appor- 
tionable,  and  after  reciting  the  inconvenience  of  that 
rule,  proceeds  to  declare  that  all  rents  made  payable  at 
such  periods,  under  any  instrument  executed  after  the 
passing  of  the  act,  should  be  apportioned,  so  that  on  the 
termination,  by  death  or  any  other  means,  of  the  estate 
of  the  pei^on  entitled  to  the  rents,  such  person,  or  his 
representative,  should  have  a  nortion  of  such  rents,  ac- 
cording to  the  time  elapsed  since  the  last  period  of  pay- 
ment. By  a  further  provision,  the  entire  rent  is  to  be  re- 
ceived and  recovered  from  the  tenant,  by  the  person  who 
would  be  entitled  to  recover  it,  if  the  act  had  not  been 
ipassed,  and  is  to  be  held  by  him  subject  to  apportion- 
ment, which  can  be  enforced  against  him  by  suit  at  law, 
or  in  equity.  It  will  be  seen,  that  this  statute  recog- 
nises the  old  rule,  while  it  declares  a  new  one  for  future 
leases,  and  that  it  also  carefully  protects  the  tenant 
against  more  than  one  action  for  the  entire  rent. 

We  have  no  such  legislation  in  this  state.*  If  we 
should  adopt  the  principle  of  that  statute,  in  regard  to 
apportionment,  without  legislative  interference,  we 
•should  not  only  change  the  existing  law,  but  the  change 
must  be  made  without  the  protection  to  tenants  which 
*  9«r  1  *'^®  English  *statute  secures.  If  we  declare  rent 
to  be  apportionable  in  cases  like  the  present,  it 
will  follow,  according  to  our  rules  of  pleading  and  prac- 
tice, that  each  party  entitled  to  a  share  may  sue  the 
tenant  to  recover  it.  To  illustrate,  if  the  defendant  has 
no  interest  in  the  rents  now  in  question,  then  he  cannot 
retain  the  portion  in  his  hands ;  if  he  has  an  interest, 


'  Remedied  by  act  of  1875.  c.  542  ;  which,  however,  has  no  retroactive 
e^ect.     Irving  i?.  Hankine,  13  Hun  147. 
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then,  to  that  extent,  bo  could,  under  our  practice,  recover 
so  much  as  belonged  to  him,  by  suit  against  the  tenants, 
if  they  had  not  paid  these  rents.  And  I  think,  that  even 
a  notice  to  the  tenants  of  his  claim  to  a  share,  would  take 
away  from  them  their  right  to  pay  the  entire  sum  to  the 
persons  who,  as  remainder-men,  would  be  entitled  to  the 
other  share.  To  conclude,  on  this  point,  we  find  that  the 
rule  of  law  denying  apportionment  in  a  case  like  this,  has 
never  been  shaken ;  and  whatever  may  be  the  arguments, 
founded  in  justice  or  expediency,  in  favor  of  a  different 
rule,  we  think  those  arguments  should  be  addressed  to 
the  legislature,  rather  than  to  the  courts. 

The  life-estate  and  the  remainder  in  fee,  between  which 
the  apportionment  is  claimed,  were  created  by  the  will  of 
Mr,  Coo,  by  whom  the  leasea  were  given,  and  it  has  been 
insisted,  that  we  ought  to  construe  the  will  favorably  to 
his  widow,  and  on  that  ground  allow  the  apportionment 
to  take  place.  But  we  see  no  room  for  any  construction 
which  will  take  the  case  out  of  the  general  rule  of  law. 
Of  course,  the  life-estate  given  was  intended  by  the  testa- 
tor as  a  part,  and  perhaps  the  principal  part,  of  the  pro- 
vision made  for  his  widow,  but  it  was  given  simply  as  a 
life-estate,  with  remainder  over  to  th«  plaintiffs;  and  it 
does  not  appear  even  to  have  been  in  lieu  of  dower  in  any 
other  rc:il  estate  which  he  may  have  owned.  The  widow 
became  entitled  to  the  rents  as  incident  to  her  life-estate 
i.i  the  reversion;  but  as  that  estate  terminated  between 
the  periods  for  payment,  the  rent  accruing,  but  not  yet 
due,  became  at  once  annexed  to  the  estate  of  those  who 
succeeded  her  in  such  reversion.  No  part  of  it  could  be 
severed  at  that  point  of  time ;  to  make  an  exception,  in  such 
a  case,  to  the  general  rule,  would  be  virtually  to  deny 
the  existence  of  the  rule  altogether.  It  may  be  well  to 
observe,  that  rents  are  unlike  annuities,  and  unlike 
*tho  interest  of  money;  they  issue  out  of  land, 
and  are  a  part  of  the  Itind ;  they  are  less  capable  '■ 
of  division,   or   apportionment,   according   to   a   precise 
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measure  of  time,  because  the  value  of  the  tenant's  enjoy- 
ment may  be  quite  different  at  different  periods  of  the 
year,  and  the  value,  moreover,  may  very  much  depend  on 
the  enjoyment  for  the  full  time -specified  in  the  lease. 

It  was  also  claimed  in  the  argument,  that  an  amicable 
apportionment  of  the  rents  in  question  was  made  between 
the  defendant  and  the  other  parties  interested — they  al- 
lowing him  to  retain,  without  objection,  such  portion  as 
accrued  before  the  death  of  Mrs.  Coo — and  that  this  ar- 
rangement ought  to  be  held  conclusive ;  but  we  think 
tliat  nothing  was  done  having  any  legal  significance.  If 
the  plaintiffs  had  collected  the  rents  from  the  tenants, 
and  then,  under  a  mistake  of  the  law,  had  voluntarily  paid 
to  the  defendant  the  share  which  he  claimed,  it  is  quite 
likely  they  could  not  recover  the  money  back.  But  such 
are  not  the  facts ;  the  defendant  appointed  an  agent,  who 
collected  the  entire  rents  of  the  quarter  for  him,  and  ho 
then  divided  them  according  to  time,  and  paid  over  to 
the  plaintiffs  so  much  as  accrued  after  the  death  of  the 
tenant  for  life.  The  most  that  can  be  said  is,  that  they 
received  so  much  of  the  fund,  without  claiming,  at  the 
time,  any  more.  I  do  not  doubt,  that  all  the  parties  mis- 
apprehended the  rule  of  law  on  the  subject,  but  I  see 
nothing  in  the  facts  which  extinguished  the  right  of  the 
pl'vintiffs  to  the  whole  rent.  Their  right  of  action  against 
the  defendant  arose,  when  he  received  the  whole,  and 
nothing  afterwards  happened  which  impaired  that  right; 
their  acceptance  of  a  portion  of  the  sum  which  belonged 
to  them,  without  making  further  claim,  at  the  time,  clearly 
could  have  no  such  effect. 

The  remaining  question  is,  whether  the  plaintiffs  can 
maintain  the  action  jointly?  We  are  of  opinion,  that  they 
can.  If  the  rents  had  not  been  collected  from  the  ten- 
ants, the  plaintiffs,  to  whom  it  belonged,  as  tenants  in 
common  of  the  reversion,  might  have  joined  in  an  action 
to  recover  it.     This  rule  appears  to  be  extremely  well 
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settled ;  the  only  doubt  suggested  by  the  *author-  ^  ^  ^gg 
ities  being,  whether  they  could  sever  in  their 
suits,  if  they  had  elected  to  do  so.  {Sherman  v.  Bcdlou, 
8  Cow.  304 ;  Decker  v.  lAvifigston,  15  Johns.  482 ;  De- 
charms  V.  Hortvood,  10  Blng.  526;  Martin  v.  Crompe,  1 
Ld.  Raymond  350;  Hill  v.  GMs,  5  Hill  56.)  These 
authorities  will  also  show  that  the  plaintiffs,  having  the 
same  common  interest  in  the  money  which  the  defendant 
received,  as  rent  which  belonged  to  them,  can  unite  in 
their  action  to  recover  it  out  of  his  hands;  and  this  we 
think  is  also  clear  on  principle.  We  are,  therefore,  of 
opinion  that  the  judgment  must  be  affirmed. 

Clerke,  J.  (Dissenting.) — Bela  D.  Coe,  of  BuflFalo,by  his 
last  will  and  testament,  bearing  date  March  13th,  1852, 
devised  to  his  wife  Elizabeth,  and  to  her  heirs  and  as- 
siij:ris,  for  ever,  his  dwelling-house  and  lot  of  land  in  that 
city,  with  the  appurtenances,  and,  for  and  during  the 
term  of  her  natural  life,  the  premises  known  as  "  the 
M.insion  House,"  and  all  and  several  the  rents,  issues  and 
profits  thereof;  he  also  gives  to  her,  for  ever,  his  furni- 
ture and  stock,  and  the  family  pew  in  the  First  Presby- 
teri:in  Meetini^  House.  After  devising  to  two  other  per- 
sons some  land  at  Black  Rock,  near  Buffalo,  and  providing 
for  the  payment  of  a  mortgage  on  his  dwelling-house,  and 
o  iier  debts,  he  bequeaths  and  devises  all  the  residue  of 
his  re.ll  and  personal  estate  to  the  three  plaiutifls  in  this 
ae^.on. 

Si)ine  time  after  his  death,  his  widow  married  the  de- 
fend mt,  William  A.  Moseley.  The  Mansion  House  prop- 
erty, which  Mr.  Coe  left  to  his  wife,  during  her  life,  was 
subject  te  certain  leases  executed  by  him,  which  were 
unexpired  at  the  time  of  Mrs.  Moseley's  death.  The 
rents  of  this  property  were  payable  quarterly,  on  the  Ist 
of  February,  1st  of  May,  1st  of  August,  and  1st  of  Novem- 
ber, in  each  year,  except  under  a  supplementary  lease 

upon  a  portion  of  the  premises,*  by  the  terms  of  which  the 
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rent  was  payable  Bemi-annually  on  the  1st  of  November 
and  Ist  of  May.  In  fact,  however,  the  rent  reserved  in 
this  supplementary  lease  was  paid  quarterly. 
«  Qoo  1  *Mr8.  Coe,  afterwards  Mrs.  Moseley,  became 
-•  legally  possessed  of  the  premises  thus  given  to  her 
for  life,  and  received  the  rents  which  fell  due  during  her 
lifetime.  She  died  on  the  5th  of  April  1855,  and  by  her 
will,  which  was  proved  on  the  11th  of  July,  following,  the 
defendant  was  made  her  sole  executor  and  residuary  de- 
visee and  legatee. 

It  will  be  seen,  that  she  died  twenty-five  days  before  a 
quarter's  rent  was  due ;  and  the  principal  question  in  this 
case  is,  whether  her  executor  is  entitled  to  the  proportion 
of  the  quarter's  rent  accruing  up  to  the  5th  of  April  1855, 
or  whether  the  plaintiifs,  as  remainder^inen,  are  entitled 
to  the  whole  quarter's  rent  falling  due  on  the  1st  of  May 
1855. 

It  will  be  perceived,  that  the  position  of  Mrs.  Coe,  in 
relation  to  this  property,  was  not  that  of  an  ordinary  ten- 
ant for  life,  but  that  of  a  widow,  whose  husband,  by  care- 
ful provisions  in  his  will,  endeavored,  with  but  a  small  ex- 
ception (the  devise  made  in  the  second  section),  that  she 
should  enjoy,  during  her  life,  the  whole  income  of  his 
estate.  He  gives  her  the  house  in  which  he  lived  and  died, 
withitsgrounds,  appurtenances,  furniture,  books,  pictures, 
his  horses,  harness,  barn  and  garden  utensils,  barn-stock ; 
and  he  also  gives  her  the  family  pew.  This  evidently 
shows  that  he  intended  she  should  continue  the  family 
establishment  in  its  accustomed  style;  and  for  this  he 
appropriates  nearly  the  whole  income  of  his  estate,  which 
he  expressly  says  she  shall  enjoy  "for  and  during  the  term 
of  her  natural  life ;"  not  until  two  months  and  five  days,  or 
any  time,  short  of  her  natural  life ;  but  for  the  term,  the 
whole  term  of  it.  Can  any  one  say,  from  the  entire  plan 
and  context  of  this  will,  that  he  intended  to  have  her  in- 
come cut  short,  under  any  contingency?     Where  is  the 

ground  for  this  supposition?      Is  it  in  any  principle  of 
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law?  Is  it  in  any  phraseology  employed  in  the  will?  Be 
intended  one  thing  or  the  other ;  he  intended  either  thai 
she  should  enjoy  this  income  to  the  very  day  of  her  death, 
or  for  a  shorter  period,  absolutely  or  contingently ;  cer- 
tainly not  absolutely,  and  I  see  no  possible  pretext  for 
saying  that  he  intended  she  should  have  it  for  a  shorter 
term  than  that  of  her  natural  life,  under  any  contingency 
whatsoever. 

*As  I  have  said,  the  dwelling-house  was  given  ^  ^^  ^  a 
to  her  to  live  in,  and  tlie  income  to  defray  the  ex-  '■ 
penses  of  supporting  the  establishment.  We  must  pre- 
sume, that  he  expected  his  wife  would  expend  the  income, 
for  this  purpose,  as  it  accrued ;  and,  as  it  became  payable, 
that  she  would  apply  it  for  the  payment  of  her  debts  and 
her  current  expenses.  After  the  quarter-day  previous  to 
her  death,  she  would  employ  her  rents,  then  coming  in, 
to  defray  her  household  and  personal  expenses  incurred 
to  that  day,  which,  probably,  required  the  whole  of  the 
receipts  to  which  she  was  entitled  at  that  time.  But  if 
her  estate  is  not  entitled  to  any  proportion  of  the  rent 
accruing  in  the  subsequent  quarter,  she  would  have  ab- 
solutely nothing  with  which  to  support  her  establishment, 
and  defray  her  personal  expenses,  for  two  months  and 
five  days.  Her  money  being  legitimately  expended,  and 
expended  in  conformity  with  the  wishes  of  the  test  \tor, 
in  maintaining  the  family  establishment  up  to  the  1  fc  of 
February  1855,  she  would  be  destitute  of  resources  to 
satisfy  the  wonted  expenditure,  necessary  after  that  t'me, 
if  she  should  happen  to  die  one  day  before  the  1st  of  Miy, 
following.  Surely,  he  never  intended  this;  at  least,  we 
find  nothing  in  the  language  or  scope  of  the  will  to  war- 
rant such  a  conclusion. 

It  will  not  be  denied,  if  he  said  in  express  terms;,  that 
his  wife  should  have  the  due  prv)portion  of  tljo  qu  nfer's 
rents,  if  she  should  happen  to  die  before  the  cxplr  »T:  .  i  of 
the  quarter,  that  her  estate  would  be  entitled  to  ir.  The 
rule  of  the  common  law,  contended  forbythe  n-)  »  •  '    it, 
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certainly  could  not  deprive  her  representative  of  it.  I 
am  just  as  well  satisfied,  from  the  language  and  tenor  of 
the  will,  that  such  was  his  intention,  or,  at  allev^enls,  that 
he  contemplated  no  other  intention,  as  if  he  had  express- 
ly declared  it^  These  considerations,  in  my  opinion, 
would  be  sufficient  to  determine  the  principal  question  in 
this  case;  at  all  events,  they  show  the  testator's  intent 
80  satisfactorily,  that  the  rule  adverted  to  must  be  abso- 
lute,  unbending,  and  beyond  all  question  imbedded  in  our 
jurisprudence,  to  warrant  its  application  in  this  case. 

Does  this  ancient  rule  so  positively  retain  its  position 
*  ooi  T  ^^  ^^^^  *law,  as  to  produce  this  effect?  Or  has  it 
■'  any  vitality  at  all?  Or  may  it  not  be  considered  in 
fact  obsolete? 

Undoubtedly,  by  the  common  law,  in  England,  rent 
cannot  be  apportioned  in  point  of  time ;  and  the  rever- 
sioner or  remainder-man  received  the  reot  accruing  on 
the  rent-day  subsequent  to  the  decease  of  the  tenant  for 
life,  whose  representative  was  entitled  only  to  the  arrears 
due  at  some  rent-day  before  his  death. 

This  rule  originated  in  feudal  times ;  and  it  arose,  in 
all  probability,  in  part,  out  of  the  nature  of  the  services 
which  the  vassJ  rendered  to  his  lord,  as  a  compensation 
for  the  use  of  the  land,  and  in  part  out  of  the  nature  of 
the  remedy  given  to  the  lord  to  enforce  those  services. 
Those  services  were,  in  a  great  degree,  personal  and  cor- 
poreal, accompanied,  in  rent-service,  with  fealty  and 
homage.  Indeed,  from  the  very  name  of  rent-service, 
for  which,  to  use  the  language  of  Littleton,  the  lord  may 
distrain  as  of  common  right,  we  find  it  had  always  some 
corporeal  service  incident  to  it.  This  service  consisted 
of  certain  labor,  as  tilling  the  land  occupied  by  the  lord 
himself,  following  him  or  doing  suit  to  him,  in  his  courts, 
in  times  of  peace,  and  in  his  armies  or  warlike  retinue,  in 
time  of  war.  It  would  have  been  extremely  inconvenient, 
and  inconsistent  with  the  usage  and  polity  of  the  times, 

to  have  these  services  apportionable.     If  the  vassal  was 
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bound  to  render  one  portion  of  them  to  one  lord,  and  a 
second  portion  to  another,  he  might,  in  those  turbulent 
days,  when  the  barons  were  continually  in  strife  with 
each  other,  be  compelled  to  serve  two  hostile  masters, 
each  having  equal  claims  on  him,  at  the  same  time,  and 
it  might  have  been  a  violation  of  his  fealty  to  both,  to 
serve  either.  The  service  could  not,  with  any  kind  of 
convenience,  be  severed. 

So,  with  regard  to  the  great  remedy  by  which  the  lord 
was  able  to  enforce  his  claim  on  the  vassal.  It  was 
deemed  exceedingly  oppressive,  that  the  tenant  should  be 
subjected  to  two  or  more  several  distresses,  of  two  or 
more  several  lords ;  and,  therefore,  Coke  says,  in  his  note 
to  §^225,  lib.  11.  of  Littleton :— "  If  there  be  lord  and  ten- 
ant, by  fealty  and  certain  rent,  and  the  lord  by  deed  grant 
the  rent  in  fee,  saving  the  fealty,  and  *grant  ^ 
farther,  by  the  same  deed,  that  the  grantee  may  •■  , 
distreine  for  the  same  rent  in  the  tenancy,  albeit  a  dis- 
tresse  were  incident  to  the  rent  in  the  hands  of  the 
grantor,  and  although  a  tenant  attorne  to  the  grantee, 
yet  cannot  the  grantee  distreine ;  for  the  distress  remains 
as  an  incident  inseparable  to  the  seignory,  for  then  the 
tenant  should  be  subject  to  two  several  distresses  of  two 
several  men." 

These,  certainly,  are  reasons  which  have  no  applica- 
bility to  the  condition  of  society  in  this  country  or  state, 
or  even  modern  England;  and,  I  may  as  well  remark 
here,  that  many  of  those  ancient  rules,  which  have  been  in- 
corporated into  the  common  law,  are  as  incompatible  with 
our  social  and  political  structure,  as  many  of  the  maxims 
of  the  Koran  are  with  the  genius  of  Christianity.  For 
this  reason  alone,  they  should  cease  to  be  part  and  parcel 
of  our  law.  The  common  law,  we  know,  is  not  a  stiff  and 
inflexible  system,  immutable,  like  the  laws  of  the  Medes 
and  Persians;  but,  its  distinguishing  characteristic  is, 
that  it  is  pliable,  accommodating  itself  to  the  circumstan- 
ces of  society;  and  this  characteristic  is,  in  truth,  as  much 
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a  part  of  the  law  as  any  of  its  direct  and  positive  max- 
ims. The  judges,  therefore,  are  not  obliged,  before  they 
can  pronounce  a  rule  obsolete,  to  wait  for  the  interven- 
tion of  the  legislature ;  when  the  reason  for  the  rule 
ceases,  they  have  the  right  to  renounce  it. 

I  am  not  aware  of  any  direct  and  positive  recognition, 
in  the  courts  of  this  state,  of  the  rule,  to  tho  full  extent, 
for  which  the  respondent  contends.  Ho  claims  that  it 
was  an  undoubted  rule  of  the  common  law  of  England^ 
and  the  common  law,  as  it  existed  on  the  19ch  of  April 
1775,  in  tho  colony  of  New  York,  being  the  law  of  this 
state,  except  so  far  as  it  has  been  altered  by  the  legisla- 
ture, he  claims  that  the  rule  is  in  full  force  now.  The 
answer  to  this  is,  that  the  reason  of  the  rule  has  ceaaed ; 
that  it  is  totally  repugnant  to  our  social  condition ;  that 
it  is  manifestly  unjust ;  that  in  its  application  to  many 
analogous  cases^  it  has  been  abrogated  by  judicial  and 
legislative  authority ;  and  that  it  is,  in  this  state  at  least, 
obsolete.  Formerly,  this  rule  was  not  confined  to  rents ; 
*  ono  1  siod  servants'  wages,  annuities,  *and  any  payments, 
payable  at  stated  periods,  could  not  apportioned. 
But  it  is,  confessedly,  no  longer  applicable  to  these  cases. 

In  conformity  with  tliis  rule,  if  a  tenant  for  life  made 
a  lease  for  years,  and  died  the  day  before  the  rent  was 
due,  which  was  not  payable  until  the  last  moment  of  the 
d.iy  upon  which  it  is  expressly  reserved  in  the  lease,  the 
rent  was  lost  both  to  the  reversioner  and  the  representa- 
tive of  the  tenant  for  life;  and  the  law  being  so,  equity 
would  not  relieve.  This,  however,  was  expressly  reme- 
died in  England,  by  2  Geo.  II.,  c.  19,  §  15;  which  has  been 
substantiidly  adopted  by  the  legislature  of  this  state. 
(1  R.  S.  747,  §  16.)  This  statute  provides  "  when  a  ten- 
ant for  life,  who  shall  have  demised  lands,  shall  die  before 
the  day  when  the  rent  becomes  due,  his  executors  or  ad- 
ministrators may  recover  the  proportion  of  rent  which 
accrued  before  his  death."    Now,  there. was  some  reason 

for  the  application  of  the  rule  to  the  cases  abrogated  by 
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this  statute.  The  lessor  made  a  lease  for  a  longer  period 
than  he  had  the  power  to  do ;  and  the  sudden  termina- 
tion of  it,  before  the  expiration  of  the  term,  in  agricul- 
tural leases,  would,  in  most  instances,  be  very  detrimen- 
tal, if  not  ruinous,  to  the  tenant.  Perhaps,  at  great  labor 
and  expense,  he  planted  and  sowed  and  prepared  the 
land  for  the  harvest,  and,  by  the  unexpected  termination 
of  the  lease,  he  would  have  no  means  of  paying  the  rent ; 
by  the  death  of  the  tenant  for  life,  the  land  becomes 
worse  than  useless  to  him ;  it  causes  him  probably  a  se- 
vere loss.  In  such  a  case,  it  would  appear  equitable  not 
to  have  required  any  rent  from  him.  And  yet  the  legis- 
lature  has  interfered,  and  declared  that  he  must  pay  the 
proportion  of  rent  which  accrued  before  the  death. 

In  cases  like  that  now  before  us,  the  lessee  would  not, 
in  the  slightest  degree,  be  prejudiced,  and  no  principle  of 
right  be  violated  by  the  apportionment.  The  remainder- 
men would  receive  benefit  from  the  property  from  the 
day  on  which  they  became  the  owners  of  it ;  and  the  rep- 
resentative of  the  tenant  for  life  would  receive  the  pro- 
ceeds of  it,  to  the  da)'^  in  which  he  had  an  interest  in  it. 
I  cannot  suppose  that  the  legislature  would  have  changed 
the  rule  in  ilie  one  case,  and  retained  it,  with  all  its  ob- 
noxious features,  in  the  other,  if  they  considered  ^ 
*that  it  was  still  applicable  to  the  latter,  or  that  it  *• 
had  still  any  vitality.  In  Paget  v.  Oee  (cited  in  Burns'  Jus- 
tice, title  Distress),  Lord  Habdwicke  decided  in  favor  of 
apportionment,  in  analogy  to  the  statute.  The  facts  were 
these:  tenant-in-tail  leased  for  years,  and  died  without 
issue,  a  week  before  the  day  of  payment  of  the  half-year's 
rent ;  the  lessee,  on  the  day  it  fell  due,  paid  all  the  half- 
year's  rent  to  the  defendant, who  was  tlie  remainder-man; 
the  executor  of  the  tenJint-in-tail  brought  this  bill  for 
apportionment  of  the  rent.  Lord  Hardwicke  decided  it 
on  two  grounds ;  first,  in  analogy  to  the  statute ;  secondly, 
on  the  •rronnd  th:it  the  tenant  voluntarily  paid  the  rent, 

wh'M,  in  1  -w,  ]io  WIS  uot  obli'^'od  to  do  so.     Althonorh,  ia 
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the  latter  part  of  his  opinion,  he  says  that  he  grounds  his 
opinion  upon  the  tenant  having  submitted  to  pay  the  rent, 
he  gives  great  weight  to  the  first  ground ;  he  says,  "  were 
it  the  case  of  a  tenant  for  years,  determinable  for  lives,  he 
certainly  must  be  included  within  the  act,  though  it  8a3'3 
only  tenant  for  life ;  it  would  be  playing  with  words  to  say 
otherwise ;  these  cases  show  the  necessity  of  construing  tho 
act  beyond  the  words ;  as  to  the  equity  arising  from  the 
statute,  I  know  no  better  rule  than  this,  equitas  sequitur 
legem :  where  equity  finds  a  rule  of  law  agreeable  to  con- 
science, it  pursues  the  sense  of  it  to  analogous  cases.  If 
it  does  so  as  to  maxims  of  the  common  law,  why  not  as  to 
the  reasons  of  the  acts  of  Parliament?  Na; ,  it  has  actu- 
ally done  so  in  the  statute  of  forcible  entry,  upon  which 
the  court  grounds  bills,  not  only  to  remove  the  force,  but 
to  quiet  the  possession."  He  remarks,  that  tenants-in- 
tail  come  expressly  within  the  mischief,  and  that  he  would 
be  inclined  to  extend  the  act  to  them. 

The  money,  in  the  case  before  us,  having  been  collect- 
ed and  in  the  hands  of  one  of  the  parties,  the  question  of 
its  distribution  is  somewhat  similar  to  that  in  Paget  v.  Oee, 
The  tenant  has  nothing  to  do  with  the  controversy ;  he 
cannot  be  molested  by  either  party;  and  the  court  is 
merely  called  upon  to  declare  whether  one  party  should 
have  the  whole,  and  the  other  party  no  portion  of  it,  al- 
though representing  the  person  who  owned  the  land  for 
by   the    far  greater    proportion   of   the    period  during 

^  ^  ^  ^  *which  the  rent  accrued.     Whatever  the  rule  of 
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-'  equity  may  be,  I  think,  we  have  a  right  to  apply 

it  in  an  action  of  this  nature.  The  only  respect  in  which 
it  differs  from  Paget  v.  Gee  is,  that  the  rent  was  paid  vol- 
untarily, in  the  latter  case,  when  the  tenant  was  under  no 
legal  obligation  to  pay  it ;  neither  party  had  a  legal  right 
to  the  whole,  nor  to  any  part  of  it.  The  recipient  of  the 
rent  could  not  be  said  to  have  received  it  for  the  use  or  ben- 
efitofthe  representative  of  the  tenant-iii-tai  I,  without  sup- 

posinpj  that  it  was  a  case  within  theaTialo^v  ofthe  statute, 
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and  Lord  IIardwicke  practically  applied  the  reasoning* 
which  I  huv'o  above  copied,  to  his  actual  decision.  Courts  of 
justice  will  not  interfere  to  enforce  a  gratuity,  without 
some  semblance  of  a  right,  legal  or  equitable.  If,  indeed, 
the  tenant  had  paid  the  rent  to  the  defendant,  in  that 
case,  with  the  express  direction  that  a  proportion  of  it 
should  be  paid  to  the  representative  of  the  tenant-in-tail, 
that  would,  of  itself,  be  a  sufficient  foundation  for  the  rea- 
son upon  which  Lord  Hardwicke  says  he  grounds  his 
opinion.  Nothing  of  this  kind,  however,  appears  in  the 
case ;  and,  therefore,  I  say,  that  his  reasons  must  have 
been,  in  a  measure,  founded  upon  analogy  to  the  statute. 
But  I  am  inclined  to  decide  this  case  upon  broader' 
grounds:  the  inapplicability  of  the  rule  contended  for  to 
the  condition  of  society  here,  the  fact  that  it  has  never 
been  deliberately  and  expressly  recognised,  and  its  obvi- 
ous hardships  and  injustice.  There  is  not  a  particle  of 
reason,  founded  upon  abstract  principles  of  justice,  or 
arising  from  considerations  of  convenience  or  policy,  why 
rentt?,  in  cases  of  this  nature,  should  not  be  apportioned; 
and  nothing  biit  the  pressure  of  an  indubitable  current  of 
authority,  should  constrain  us  to  recognise  so  anomalous 
and  so  technical  a  rule.  When  I  add  these  considerations 
to  the  manifest  intention  of  the  testator,  I  have  no  hesi- 
tation in  saying  that  the  judgment  of  the  superior  court 
of  Buflalo  should  be  reversed. 

Dayies,  J.,  and  Bacon,  J.,  also  dissented. 

Judgment  affirmed.' 

'  Tlie  same  point  had  been  decided,  in  1855,  by  the  sorrogate  of  New 
York,  in  Stillwell  v.  Doughty,  8  Bradf.  869;  and  it  was  followed  by 
Bockes,  J.,  at  the  special  term,  in  1861,  in  the  case  of  Fay  v.  UoUoran, 
85  Barb.  295. 


819 


*296  Smith  r.  Law.  [March, 


Statement  of  the  Case. 


Smith  v.  Law. 
Corporate  Meetings, 

Where  the  by-laws  of  a  corporation  prescribe  that,  if  less  than  a  qaoram 
be  present  at  a  regular  meeting,  a  less  number  may  adjourn  to  a  future 
day,  if,  at  such  adjourned  meeting,  there  be  a  quorum  present,  they 
are  competent  to  exercise  the  ordinary  corporate  powers,  though  the 
absentees  have  no  other  notice  than  what  they  are  chargeable  with  from 
the  by-laws.' 

Appeal  from  the  general  term  of  the  Supreme  Court, 
where  judgment  was  entered  in  favor  of  the  plaintiff  upon 
the  report  of  a  referee. 

This  was  a  suit  to  enforce  the  personal  liability  of  the 
defendant,  as  a  stockholder  of  the  Moravia  Plank-road 
Company,  under  the  act  of  1847,  for  a  debt  of  the  cor- 
poration. 

The  indebtedness  of  the  company  arose  under  a  resolu- 
tion of  the  board  of  directors,  to  issue  the  bonds  of  the 
corporation  to  such  persons  as  should  be  willing  to  loan 
to  the  company  the  par  value  thereof,  not  exceeding  in 
the  whole  the  sum  of  $4500.  The  plaintiff  loaned  them  the 
sum  of  $900,  and  received  a  bond  therefor,  dated  the  2l8t 
November  1849,  and  the  money  was  duly  expended  in 
building  the  road. 

The  by-laws  of  the  corporation  provided  that  whenever, 
at  a  regular  meeting  of  the  board,  there  should  be  less 
than  a  quorum  in  attendance,  and  three  or  more  directors 
were  present,  those  present  should  have  power  to  ad- 
journ to  such  time  and  place  as  they  might  deem  proper, 
not  passing  over  the  next  regular  meeting.  The  resolu- 
tion to  issue  the  bonds  in  question  was  passed  at  such  an 

*  This  is  the  only  point  on  which  a  majority  of  the  judges  concurred; 
the  question  of  the  validity  of  the  bond  was  not  passed  on. 
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adjourned  meeting,  at  which  five  directors,  constituting  a 
quorum,  were  present.  There  was  no  evidence  that  the 
other  directors  had  notice  of  such  adjourned  meeting,  ex- 
cept 80  far  as  they  were  chargeable  with  notice,  tinder  the 
by-laws.  *It  did  not  api^ar  whether  all  the  ^  «  ^  ^ 
directors  present,  or  only  a  majority,  voted  for  *■ 
the  issuing  of  the  bonds. 

The  referee  found  that  the  sum  of  $497  was  due  upon 
the  bond,  and  directed  judgment  against  the  defendant 
for  $400,  the  par  value  of  his  stock;  and  the  judgment 
having  been  affirmed  at  general  term,  the  defendant  took 
this  appeal.  • 

Porter^  for  the  appellant. 

Giles^  for  the  respondent. 

Bacox,  J, — Several  objections  were  taken  to  the  right 
to  recover,  in  this  case,  only  two  of  which  are  of  suffi- 
cient importance  to  merit  discussion,  and  they  can,  in  my 
judgment,  be  disposed  of  without  difficulty.  In  the  first 
place,  it  is  said,  that  the  bond  was  not  valid,  because  its 
issue  was  not  authorized  at  a  regular  meeting  of  the 
board  of  directors.  If  the  directors  had  power,  by  vote, 
to  authorize  the  issuing  of  the  bond  in  this  case,  I  am  not 
aware  of  anything  in  the  act  permitting  their  organiza* 
tion,  in  their  articles  of  association,  or  in  the  general 
statutes  of  the  state,  that  requires  this  action  to  be  at 
what  is  designated  as  a  regular  meeting,  nor  indicating 
even  what  shall  be  held  to  be  a  regular  meeting ;  no  such 
provision  of  law,  or  of  any  statute,  has  been  pointed  out: 
It  is  stated  by  the  counsel  for  the  defendant,  in  his 
points,  that  the  meeting  at  which  the  vote  was  taken,, 
authorizing  the  issue  of  the  bonds,  was  irregular,  because 
the  regular  meeting  was  on  Friday,  and  this  meeting  pur- 
ports to  have  been  held  on  Monday.    It  is  probable,  that 

there  is  some  provision  in  the  by-laws  of  this  plank-road 
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company,  designating  Friday  as  the  regular  day  of  meet- 
ing, but  these  by-laws  are  not  set  forth  in  the  case.  An 
-extract,  however,  is  given  from  them,  to  the  effect,  that 
whenever,  at  a  regular  meeting  of  the  board,  there 
shall  less  than  a  quorum  attend,  and  three  or  more  direc- 
tors are  present,  those  present  shall  have  power  to  ad- 
*  oQo  1  journ  to  such  time  and  place  as  they  *may  deem 
proper,  not  passing  over  the  next  regular  meet- 
ing. It  is  shown,  in  this  case,  that  a  meeting  did  take 
place  on  Friday,  the  31st  of  Au;^ust,  at  which  three  direc- 
tors were  present,  and  that,  on  motion,  they  adjourned 
•over  to  Monday,  the  3d  of  September  following,  which  is 
precisely  within  the  terms  of  the  by-laws.  At  this  meet- 
ing, on  the  3d  of  September,  five  directors,  being  a  quo- 
rum, were  present,  and  then  the  resolution  was  proposed 
and  adopted,  which  authorized  the  issuing  of  the  bonds 
of  the  company.  This  is  a  reasonable  by-law,  and  I  can 
flee  no  fair  objection  to  the  proceeding,  so  far  as  relates 
to  the  formal  action  of  the  board.  If  it  was  a  legal  meet- 
ing, as  I  think,  beyond  question,  it  was,  they  had  the  right 
to  pass  any  resolution,  and  take  any  action  whicli  did  not 
violate  the  law  of  their  organization,  or  exceed  the  pow- 
•ers  with  which,  as  a  corporate  body,  they  were  inv^ested. 
The  next  question  is,  whether,  conceding  the  meeting 
to  have  been  regular,  the  directors  had  power,  under  the 
resolution  the}'^  adopted,  to  borrow  the  money  and  issue 
the  bonds  upon  which  the  indebtedness  of  the  company 
accrued  to  the  plaintiff.  The  referee  has  found,  and 
such,  unquestionably,  is  the  evidence,  that  the  plank- 
road  company,  at  or  about  the  date  of  the  bond,  borrowed 
and  received  of  the  plaintiff  the  sum  of  $900  in  cash,  and 
thereupon  issued  the  bond  to  him ;  and  that  this  money 
was  borrowed,  and  was  actually  used  by  the  company  for 
the  purpose  of  paying  for  work,  labor  and  materials,  em- 
ployed by  them  in  the  construction  of  their  road.  This 
being  undisputed,  it  results,  upon  principles  wliich,  if 
heretofore  doubted,  are  now  well  settled  in  this  court, 
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that  the  company  could  properly  give,  as  evidenoe  of 
their  indebtedness,  the  security  in  tBe  form  adopted  in 
this  case. 

This  was  very  clearly  held  in  the  case  of  Barry  v. 
Merchants'  Exchange  Company  (1  Sandf.  Ch.  280).  The 
capital  of  the  company,  in  that  case,  was  one  million  of 
dollars,  and  after  the  destruction  of  their  original  edifice, 
they  rebuilt  it,  at  double  that  sum,  defraying  the  expense, 
over  and  above  the  capital,  by  loans  procured  upon  their 
corporate  bonds.  These  were  held  valid,  upon  the  clearly 
announiced  doctrine,  that  a  corporation,  in  order  to  attain 
*it8  legitimate  objects,  may  deal  precisely  as  an 
individual  ma}^  who  seeks  to  accomplish  the  same  '  "" 
ends.  "  If  chartered  for  the  purpose  of  building  a  bridge, 
it  may  contract  a  debt  for  labor,  the  materials,  or  the 
land  upon  which  the  bridge  is  abutted.  If  more  advan- 
tageous, it  may  borrow  money  to  purchase  such  land  or 
materials,  or  to  pay  for  such  labor,  and,  as  the  evidence 
of  the  indebtedness,  it  may  execute  to  the  creditors  a 
note,  a  bond  or  mortgage,  whether  the  debt  be  for  the  mo- 
ney borrowed,  or  for  the  work,  materials  or  land."  This 
case  is  cited  approvingly  in  Curtis  \\  Leavitt  (15  N.  Y.  9, 
62),  and  one  of  the  conclusions,  among  the  many  others  an- 
nounced in  that  case,  is,  that  whenever  a  corporation  can 
lawfully  contract  a  debt  for  borrowed  money,  or  other- 
wise, in  the  course  of  its  business,  it  can  give  a  time  en- 
gagement to  pay  the  debt,  and  such  engagement  may  be 
in  any  form  which  does  not  come  within  the  prohibition 
of  some  particular  statute. 

This  principle  is  entirely  decisive  of  this  case.     It  has 

not  been  claimed,  nor  will  it  be  pretended,  that  the  form 

of  the  security  adopted  in  the  case  before  us,  is  obnoxious 

to  any  such  objection,  either  as  being  inhibited  by  the  act 

authorizing  the  formation  of  plank-road   companies  (by 

virtue  of  which  this  Moravia  Plank-road  Company  was 

organized)  or  that  it  comes  within  the  prohibition  of  any 

other  general  statute.     Within  the  above-cited  case,  the 
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money  was  borrowed  of  this  plaintiff,  for  the  lawful  pur- 
poses of  the  plank-toad  company,  and  to  enable  them  to 
perfect  and  accomplish  the  very  work  for  which  they 
came  into  existence ;  and  the  evidence  shows  that  it  was 
faithfully  applied  to  that  purpose.  No  rule  of  law  or 
morals  would  have  enabled  the  company  to  repudiate  that 
debt,  and  defeat  the  collection  of  the  bond,  if  they  had 
remained  solvent ;  and  being  a  just  debt,  lawfully  created, 
the  liability  of  the  defendant,  in  this  suit,  as  a  stockholder, 
necessarily  attaches  to  him. 

It  is  suggested  bj'  the  counsel  of  the  plaintiff,  that  the 
suit  can  be  maintained,  and  the  plaintiff  would  be  entitled 
to  recover,  entirely  irrespective  of  the  bond — and  even 
conceding  the  want  of  power  in  the  company  to  execute 
*  o  A  1  ^^y  ®^^^  evidence  *of  debt — upon  the  mere  proof 
'  of  the  loan  of  the  money,  and  its  application  to  the 
legitimate  purposes  of  the  company.  This  may,  perhaps, 
be  conceded,  although  the  complaint  is  framed  upon  a 
different  theory,  proceeding  upon  and  affirming  the  valid- 
ity of  the  "entire  transaction  of  the  making  of  the  loan,  and 
the  execution  and  delivery  of  the  bond,  not  only  as  the 
evidence,  but  as  the  ground-work  of  the  indebtedness. 
But  it  is  not  necessary  to  invoke  the  aid  of  any  such  prin- 
ciple, as,  within  the  doctrine  and  the  authority  already 
cited  and  referred  to,  the  suit  in  its  present  form  is  sus- 
tainable, and  the  report  of  the  referee  is  right,  both  upon 
the  facts  and  the  law.     The  judgment  must  be  affirmed. 


Judgment  affirmed. 
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Pruyn  V.  Black  et  al 
Parties. — Interest 

In  an  action  agidnst  three,  aa  partners,  two  only  of  whom  are  served,  the 
plaintiff  may  recover  against  the  latter,  it  appearing  that  they  alone 
constituted  the  firm. 

A  claim  for  personal  services  bears  interest  from  the  time  each  month's 
salary  became  due. 

Appeal  from  the  general  term  of  the  Supreme  Court,  in 
the  first  district,  where  judgment  was  affirmed  upon  the 
report  of  a  referee. 

*This  was  an  action  for  personal  services  as  a  . 

civil   engineer,  brought  by  the  plaintiff  against  *- 
Black  and  Wood,  the  appellants,  and  one  Story,  as  co  part- 
ners under  the  firm  of  Black,  Wood  &  Co.  The  process  was 
luit  served  upon  Story,  nor  did  he  appear  to  the  action. 

The  defendants  Wood  and  Blaqk  appeared  and  denied 
the  alleged  partnership  between  them  and  Story,  and 
each  and  every  other  allegation  of  the  complaint.  They 
also  pleaded  the  statute  of  limitations. 

On  the  trial  before  the  referee,  it  was  proved  that  the 
defendants  Wood  and  Black  were  in  partnership ;  that  they 
transacted  business  under  the  firm  name  of  Wood,  Black 
&  Co.;  that  they  employed  the  plaintiff  as  a  civil  engi- 
neer, at  a  salary  of  $1200  per  annum,  payable  monthly; 
and  that  he  rendered  services  under  such  retainer  from  the 
1st  December  1848,  to  the  Ist  May  1860.  There  was  no 
evidence  that  Story  was  a  member  of  the  firm.  The  ap- 
pellant had  paid  the  plaintiff  $75  on  account. 
*The  referee  decided  that  the  plaintiff  was  entitled  ^  ^^^ 
to  recover  against  the  defendants  Wood  and  Black ;  and 
allowed  him  interest  upon  each  month's  salary  from  the 
time  it  fell  due.      He  also  reported  that  the  complaint 
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should  be  dismissed  as  against  Story ;  judgment  was 
entered  upon  the  report  for  $2330.43 ;  which  was  affirmed 
at  general  term,  on  condition  that  the  plaintiff  remit  the 
sum  of  $32.03,  as  of  25th  July  1856;  and  this  having  been 
done,  the  defendants  took  this  appeal. 

GoodraaUy  for  the  appellants. 

Fairbanks,  for  the  respondent. 

Welles,  J. — It  was  well  settled,  at  common  law,  that 
in  an  action  for  the  breach  of  a  contract,  against  two  or 
more  defendants,  a  verdict  or  judgment  could  not  be 
given  against  one  or  more  of  them,  without  the  others.  (1 
Chitty  PI.  34,  35,  and  authorities  therein  cited.)  The 
same  doctrine  has  been  uniformly  held  and  acted  upon  by 
*  QOQ  1  ^^^  courts  *of  this  state,  previous  to  the  enact- 
^  ment  of  the  code  of  procedure. 

But  I  think  this  rule  has  been  changed  by  the  legisla- 
ture; subdivision  2  of  §136  of  the  code  provides,  that 
where  the  action  is  against  two  or  more  defendants,  and 
the  summons  is  served  on  one  or  more,  but  not  on  all,  of 
them,  if  the  action  be  against  defendants  severally  liable, 
the  plaintiff  may  proceed  against  the  defendants  served, 
in  tlie  same  manner  as  if  they  were  the  only  defendants. 
The  third  subdivision  of  the  same  section  declares,  that  if 
all  the  defendants  have  been  served,  judgment  may  be 
taken  against  any  or  either  of  them,  severally,  where  the 
plaintiff  would  be  entitled  to  judgment  against  such  de- 
fendant or  defendants,  if  the  action  had  been  against  them, 
or  any  of  them,  alone;  and  by  §  274,  judgment  maybe 
given  for  or  against  one  or  more  of  several  plaintiffs,  and 
for  or  against  one  or  more  of  several  defendants. 

If  the  defendant  Story  was  served  with  the  summons, 
this  case  would  come  precisely  within  the  third  subdi- 
vision of  §  136.     If  he  was  not  served,  which  I  think  we 

must  intend,  then,  I  think,  it  is  also  a  case  under  the  second 
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subdivision  of  that  section.  The  only  objection  to  hold- 
ing it  a  case  under  the  second  subdivision,  arises  out  of 
the  expression  there  used:  "If  the  action  be  against  de- 
fendants severally  liable."  The  expression  "severally 
liable,"  when  applied  to  a  number  of  persons,  usual- 
ly implies  that  each  one  is  liable  alone.  But  when 
the  whole  of  the  section  referred  to  is  considered,  I  think 
it  plain,  that  the  intention  was,  to  allow  a  plaintiff  to  pro- 
ceed against  the  defendants  served,  provided  they  were 
liable  severally,  or  in  distinction  from  such  us  were  not 
served;  that  the  word  severally,  in  that  connection,  is  to 
be  understood  as  referring  to  all  the  defendants  served, 
the  same  as  if  they  were  one  person.  It  cannot,  I  think, 
be  fairly  intended,  that  a  plaintiff  was  to  be  allowed  a 
larger  privilege,  in  a  case  where  all  the  defendants  were 
served,  and  where  he  failed  to  establish  a  joint  liability 
against  all,  than  in  a  case  where  the  defendants,  in  respect 
to  whom  he  failed  to  establish  the  liability,  had  not  been 
served  with  process. 

*  In  the  case  under  consideration,  the  plaintiff  r  ^  ^^ . 
proved  a  joint  liability  against  the  defendants 
Black  and  Wood,  who  were  the  only  defendants  appear- 
ing and  defending,  and  failed  in  establishing %ny  liability 
against  the  defendant  Story,  who,  it  does  not  appear,  was 
brought  into  court  at  all.  I  think,  therefore,  that  the 
judgment  was  properly  entered  against  the  defendants 
Black  and  Wood. 

The  referee  properly  allowed  the  plaintiff  interest  on 
the  amount  due  at  the  end  of  each  month  of  the  plaintiffs 
service,  from  the  time  it  became  due.  The  contract 
proved  and  found  by  the  referee,  was,  that  the  plaintiff 
was  to  be  paid  monthly ;  at  the  expiration  of  each  month, 
the  monthly  allowance  was  due  and  payable,  and  not 
being  paid,  interest  was  allowable  on  the  several  amoimts. 
{Still  V.  Han,  20  Wend.  51.) 

The  referee's  report  is  dated  July  25th,  1856.  He  finds 
due  the  plaintiff,  on  that  day,  $2230.43,  for  which  iudg- 
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ment  was  entered,  together  witli  $252.83,  costs.  The 
complaint  is  dated  December  15th,  1854;  it  states  that 
the  defendants  are  indebted  to  the  plaintiff  for  the  work 
and  services  mentioned,  in  the  sum  of  $1506,  and  in  the 
sum  of  $487.26,  for  interest  thereon,  and  demands  judg- 
ment for  the  said  $1506,  and  interest  thereon  from  the 
date  of  the  complaint,  and  said  sum  of  $487.26. 

The  appellants  complain  that  the  judgment  is  for  too 
large  an  amount,  and  make  the  following  statement : 

The  sum  demanded $1506  00 

Interest    from  December  15,   1864,  to   date  of 

report,  July  25,  1856,  is 169  67 

And  a  further  sum  of 487  26 

$2162  93 
Amount  of  report  is  " 2230  43 

Error $67  60 

On  appeal  to  the  general  term,  the  judgment  was 
affirmed,  on  the  plaintiff  remitting  the  sum  of  $32.03,  as 
of  the  date  of  July  25th,  1856. .  The  plaintiff  thereupon 
remitted  the  last  *mentioned  sum,  and  perfected 
^  judgment  in  his  favor,  as  a  judgment  of  the  date 
of  November  12th,  1856,  for  $2450.52. 

It  will  be  seen  by  a  computation,  that  -  taking  the 
amount  claimed  in  the  complaint,  at  $2162.93,  according 
to  the  defendants'  statement,  and  the  costs  before  the  ap- 
peal, $252.83;  $2415.76,  with  interest  thereon,  from  the 
date  of  the  judgment,  to  November  12th,  1856,  $50.61,  the 
amount  of  the  judgment  finally  entered  up,  is  about  $10 
less  than  the  amount  claimed,  with  the  interest  on  that 
sum, and  on  the  costs  before  the  appeal,  to  November  12th, 
1856.  The  defendants,  therefore,  have  no  just  ground  to 
complain  of  the  amount.  The  objection  is,  not  that  the 
amount  found  due   by  the  referee  is  unjust,  or  greater 

than  the  evidence  warranted,  but  that  it  is  more  than 
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the  demand  of  judgment  would  warrant-     For  tho  forego- 
ing reasons,  I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Pratt,  Survivor,  v.  Hudson  River  Railroad  .Company. 

Avthority  of  Agent. 

The  engineer  of  a  railroad  oompsny  charged  with  the  duty  of  engrcwsing 
contracts  and  procuring  the  signatures  of  contractors,  for  which  no  par- 
ticular time  is  limited,  has  power  to  consent  to  a  month's  delay  in  the 
execution  of  a  written  contract. 

The  court  has  power,  on  apiieal,  to  conform  the  pleadings  to  the  proofs, 
when  the  variance  is  merely  formal. 

•Appeal  from  the  general  term  of  the  Supreme  r  «  oq^ 
Court,  in  the  third  district,  where  judgment  on 
the  report  of  a  referee  in  favor  of  the  plaintiffs  was  re- 
versed, and  a  new  trial  awarded,  the  appellants  stipulat- 
ing that  judgment  absolute  might  be  entered  in  Qiase  of 
affirmance. 

On  the  trial  before  the  referee,  it  appeared  in  evidence, , 
that  on  the  19th  of  June  1850,  the  defendants  inserted  in 
the  newspapers  of  the  day,  an  advertisement  inviting 
proposals  for  (Joing  the  grading  upon  certain  sections  of 
their  road,  including  No.  67,  and  containing  the  following 
clause :  "  Contractors,  whose  bids  may  be  accepted,  will 
be  required  to  eater  into  contract,  and  commence  the  work 
without  delay."  This  was  signed  by  the  chief  engineer 
of  the  company.  The  plaintiffs,  pursuant  to  this  invita- 
tion, delivered  to  the  defendants,  on  or  about  the  Ist  of 
July  1850,  a  written  proposition  for  section  67,  among 
others,  embracing  a  table  minutely  ppecifying  tlio  various 

kinds  of  work,  and  the  prices  for  each,  and  contairiiiii*-  the 
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following  clause :  "  On  the  acceptance  of  this  proposal 
for  all  or  either  of  the  said  sections,  we  hereby  bind  our- 
selves  to  enter  into  written  contracts^  and  give  the  required 
bond  and  surety,  to  perform  the  said  work  for  the  con- 

^  ^  sideration  above  mentioned.     *0n  the  6th  of  Jul\' 

307  1  •  •     • 

^  1850,  the  defendants  gave  notice  to  the  plaintiffs, 

that  they  accepted  their  proposition  for  No.  67,  and  that 
they  were  required  to  come  and  execute  the  contracts 
immediately.  On  the  15th  of  the  same  month,  Frederick 
Pratt,  Jr.)  one  of  the  plaintiffs,  called  upon  Mr.  Jarvis, 
the  resident  engineer,  whose  business  it  was  to  attend  to 
the  execution  of  the  contract.  Mr.  Jarvis  thereupon  took 
printed  blanks,  prepared  for  the  purpose  by  the  company, 
and  filled  them  up  for  section  No  67,  pursuant  to  the 
terms  of  the  proposition  which  had  been  accepted;  and 
these  contracts  were  signed  by  the  plaintiff,  Frederick 
Pratt,  Jr.,  and  witnessed  by  Mr.  Jarvis.  They  were  then 
taken  by  Frederick  Pratt,  Jr.,  by  arrangement  with  Mr. 
Jarvis,  for  the  purpose  of  procuring  the  signature  of  the 
other  plaintiff.  The  referee  found  that  Jarvis  had  au- 
thority to  extend  the  time  for  the  execution  of  the  writ- 
ten Qontract ;  and  that  within  the  extended  time,  it  was 
executed  and  tendered  to  the  defendant,  who  refused  to 
accept  the  same,  or  permit  the  plaintiffs  to  perform  the 
work.  He  assessed  the  plaintiffs'  damages  at  $2660,  for 
which  sum  he  directed  judgment  to  be  entered.  This 
judgment  was  reversed  at  general  term  and  a  new  trial  or- 
dered; whereupon  the  plaintiffs  took  this  appeal,  stipu- 
*  ^n«  1  '^^^^S»  ^^  required  by  *the  statute,  for  judgment 
absolute  against  them  in  case  of  affirmance. 

■ 
Wheatbn,  for  the  appellants. 

Thompson^  for  the  respondent. 

Selden  J. — The   opinion   delivered  by  the  supreme 
court,  at  general  term,  shows  that  the  new  trial,  in  this 
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case,  was  not  granted  upon  any  disputed  question  of  fact, 
but  for  an  erroneous  legal  inference,  drawn  by  the  referee, 
from  facts  clearly  established.  The  principal  question  in- 
volved in  the  case,  therefore,  is  open  for  the  examination 
of  this  court. 

■ 

It  is  very  clear,  that  the  plaintiflFs  did  not  make  out, 
upoii  the  trial,  the  precise  cause  of  action  stated  in  their 
complaint ;  because  that  assumes  that  a  contract,  by  the 
defendants,  to  let  the  work  in  question  to  the  plaintiflFs, 
was  in  all  respects  perfected,  and  the  breach  alleged,  is, 
that  the  defendants  refused  to  permit  the  plaintiffs  to  go 
on  with  the  work.  But,  as  both  the  advertisement  on  the 
part  of  the  company,  and  the  proposition  made  by  the 
plaintiffs,  expressly  contemplated  that  the  contract  for 
the  work  should  be  reduced  to  writing  and  executed  by 
the  parties,  until  that  was  done,  the  contract  to  let  the 
work  cannot  be  said  to  have  been  consummated.  In  the 
aspect,  therefore,  in  which  the  plaintiflfs  have  presented 
their  case,  they  clearly  have  no  claim.  The  supreme  court 
was,  no  doubt,  right,  in  holding  that  the  defendants  had 
never  entered  into  an  obligatory  contract  to  let  the  work 
upon  section  67  to  the  plaintiflFs ;  because  it  was  an  essen-" 
tial  part  of  the  agreement  between  the  parties,  that  the 
evidence  of  their  contract  should  not  rest  in  parol,  but 
should  be  in  writing ;  and  this  became,  therefore,  a  neces- 
sary preliminary  to  the  completion  of  the  contract. 
Hence,  the  defendants  were  guilty  of  no  violation  of  con- 
tract, in  refusing  to  permit  the  plaintiflFs  to  do  the  work. 

It  does  not  follow,  however,  from  t4iis,  that  no  contract 
was  made  which  was  binding  upon  the  defendants.  A 
contract  to  make  and  execute  a  certain  written  agree- 
ment, the  terms  of  *which  are  specific,  and 
mutually  understood,  is,  in  all  respects,  as  valid  ^ 
and  obligatory,  where  no  statutory  objection  interposes, 
as  the  written  contract  itself  would  b^,  if  executed.  If, 
therefore,  it  should  appear  from  the  evidence,  that  the 
minds  of  the  parties  had  met;  that  a  proposition   for  a 
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contract  had  been  made  by  one  party  and  accepted  bv 
the  other;  that  the  terms  of  this  contract,  were,  in  all  re- 
spects, definitely  understood  and  agreed  upon,  and  that 
a  part  of  the  mutual  understanding,  waa,  that  a  written 
contract,  embodying  those  terms,  should  be  drawn  and 
executed  by  the  respective  parties,  this  is  an  obligatory 
contract,  which  neither  party  is  at  liberty  to  refuse  to 
perform. 

Such  a  case  cannot  be  distinguished  from  that  of  an 
agreement  to  execute  a  le  ise.  If  two  parties  negotiate 
for  a  lease  of  certain  premises,  and,  they  agree  upon  the 
terms  and  conditions  of  the  lease,  and  that  a  written  lease 
shall  be  drawn  and  executed,  embracing  those  terms,  this 
is  not  a  lease,  but  it  is  a  contract,  which,  whenever  the 
statute  of  frauds  does  not  interfere  to  prevent,  can  be  en- 
forced ;  and  which  the  courts  will  compel  the  parties 
specifically  to  perform.  The  books  are  full  of  such  cases, 
and  it  can  hardly  be  necessary  to  refer  to  them  at  length. 
It  is  required,  in  such  cases,  that  the  preliminary  agree- 
ment to  execute  the  lease,  should,  itself,  be  in  writing; 
but  this  is  merely  to  avoid  the  effect  of  the  statute  of 
frauds ;  wherever  there  is  anything  to  take  the  case  out 
of  the  operation  of  the  statute,  the  agreement,  although 
by  parol,  will  be  enforced. 

Thus,  it  is  said,  in  Seagood  v.  Meale  (Prec.  in  Ch.  560) 
— "S),  where  a  man,  on  promise  of  a  lease  to  be  made  to 
be  made  to  him,  lays  out  money  in  improvements,  he  shall 
oblige  th(5  lessor  afterwards  to  execute  the  lease ;"  the  lay- 
ing out  of  money  in  improvements  being  held,  in  such  a 
case,  to  prevent  tne  operation  of  the  statute.  The  cases 
of  Powell  V.  Dillon  (2  Bill  &  Beatty  416)  and  Verlander  v. 
Codd  (1  Turn.  &  Russ.  352)  are  cases  where  the  agree- 
ments to  execute  the  lease  were  by  parol,  but  there  was 
a  brief  note  in  each  case,  signed  by  the  lessor,  which  the 
courts  held  sufficient  to  take  the  cases  out  of  the  statute. 
These,  it    is  true,  were  bills  in  chancery,  to  compel  a 
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Bpecific  *performance ;  but  £he  case  o{  Shippey  v.  ^  ^^  oin 
Derrisim  (5  Esp.  190),  which  was  sustained,  was  ^ 
an  action  on  the  case  to  recover  damages  for  a  refusal,  by 
the  tenant,  to  take  a  lease,  pursuant  to  a  preliminary  con- 
tract to  that  eflFect. 

To  determine  whether  what  was  done  in  this  case, 
amounted  to  an  agreement  by  both  parties  to  enter  into  a 
written  contract,  upon  certain  definite  terms,  it  will  be 
necessary  to  recapitulate,  with  some  precision,  the  evi- 
dence in  the  case.  (The  learned  judge  here  recapitulated 
the  facts,  as  above  stated,  and  proceeded!) 

*Now,  the  question  is,  whether  the  inevitable  r  #  oi  i 
inference  from  these  facts,  is  not,  that  the  defend- 
ants impliedly  undertook  to  execute,  on  their  part,  the 
agreement  thus  prepared  by  their  engineer.  This  ques- 
tion, as  it  seems  to  me,  admits  of  .but  one  answer ;  I  can- 
not doubt,  that  if  the  plaintiffs  had  both  been  present 
whcA  the  contract  was  drawn,  and  had  both  affixed  their 
signatures  to  the  writing,  as  prepared  by  him,  the  de- 
fendants would  have  been  bound  to  execute,  on  their 
part,  and  liable  to  an  action,  if  they  refused.  • 

Indeed,  the  defendants'  counsel  does  not  deny  that  an 
action  will  He  for  refusing  to  enter  into  a  written  con-* 
tract,  under  such  circumstances ;  but  he  insists,  that  the 
defendants  were  justified  in  their  refusal  to  execute,  first, 
by  the  delay  on  the  pari  of  the  plaintiffs  in  returning  the 
contract  duly  executed  by  them ;  and  secondly,  by  the 
violation,  by  the  plaintiffs,  of  the  provision  in  the  agree- 
ment against  sub-letting  the  work. 

In  regard  to  the  first  of  these  grounds,  the  referee 
found  that  the  engineer,  Jarvisj,  had  authority  to  extend 
the  time  for  the  execution  of  the  contract  by  the  plain- 
tiffs ;  that  he  did  so  extend  it ;  and  that  the  contract  was 
duly  executed  by  the  plaintiffs,  and  tendered  to  the  de- 
fendants, within  such  extended  time.  The  supreme  court 
overruled  the  conclusion  of  the  referee,  as  to  the  author- 
ity of  Jarvis,  which  was  a  mere  legal  inference  from  his 
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position  and  employment,  but'  did  not  disturb  his  finding, 
upon  the  question  of  fact,  as  to  the  actual  extension  of 
time,  and  the  execution  and  return  of  the  contract  within 
the  time  thus  granted. 

The  question  upon  this  point  then  is,  whether  Jarvis 
had  authority  to  extend  the  tune.  He  was  the  resident 
engineer  upon  that  part  of  the  defendant's  road  which 
embraced  section  67,  to  which  the  plaintiffs'  contract  re- 
lated, and  was  charged,  according  to  the  testimony  of 
the  chief  engineer,  Young,  with  making  out  the  contracts, 
and  procuring  thfe  signatures  of  the  contractors.  No  pre- 
cise tiibe  was  fixed  for  the  execution  of  this  contract. 
Under  such  circumstances,  it  is  doubtful,  whether  *either 

*  Q10  1  V'^^^y  ^^^1^  ^*^^^  advantage  of  the  lapse  of  time, 
-'  without  first  calling  upon  the  other  to  execute,  or 
giving  some  notice  that  the  contract,  if  not  executed  by 
a  given  time,  would  be  abandoned.  But,  however  this 
may  be,  when  the  agent  employed  for  the  express  pur- 
pose of  procuring  the  signature  of  one  of  the  parties,  con- 
sents to  a  delay,  such  party  is,  I  think,  justified  in  acting 
upon  stJch  consent.  If  the  time  for  the  execution  was 
fixed  by  the  contract,  the  agent  would  have  no  right  to 
finlarge  it;  but  where  no  time  is  fixed,  nor  any  limitation 
imposed  upon  his  powers,  he  is  necessarily  clothed  with 
a  discretion  as  to  the  time ;  the  power  is  incident  to  the 
duty  he  has  to  perform.  It  will  hardly  be  contended, 
that  he  could  not,  for  his  own  convenience,  or  the  conve- 
nience of  the  other  party,  postpone  the  execution  for  a  day, 
or  appoint  some  day  which  would  be  mutually  convenient 
for  the  purpose. 

It  may  be  said,  that  the  law  requires  the  party  to  exe- 
cute within  a  reasonable  time,  and  that  although  the 
agent  may  postpone  within  this  limit,  he  -cannot  go  be- 
yond it.  But  the  power  of  the  agent  cannot  depend  upon 
the  reasonableness  of  its  exercise ;  if  he  has  a  discretion- 
ary power  to  postpone  for  a  day,  there  clearly  can  be  no 

limit  to  this  discretion,  so  long  as  it  is  exercised  in  good 
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faitli.  My  conclusion,  therefore,  is,  that  the  engineer, 
Jarvis,  in  consenting  that  one  of  the  pUiintifFs  might  take 
the  contract,  for  the  purpose  of  procuring  the  signature 
of  the  other,  and  return  it  within  the  time  named,  did  not 
exceed  the  authority  with  which  he  was  clothed  by  the 
very  nature  of  his  employment. 

The  second  ground  upon  which  the  counsel  contends 
that  the  defendants  were  warranted  in  refusing  to  exe- 
cute the  contract,  is,  that  the  plaintiffs  had  sub-let  the 
work  upon  section  67,  to  the  De  Graws,  contrary  to  an 
express  provision  of  the  written  contract,  upon  which 
they  insist.  It  is  perhaps  a  sufficient  answer  to  this  po- 
sition, to  say,  that  the  referee  has  not  found  the  facts 
upon  which  it  purports  to  rest.  If,  however,  this  court 
should  look  into  the  evidence  on  that  subject,  it  would 
not  find  the  fact  of  sub-letting  established ;  the  proof  goes 
no  *further  than  to  show  that  some  writing  was  r  »  010 
executed  between  the  plaintiffs  and  the  De  Graws, 
on  or  about  the  15th  of  July  1850,  but  the  writing  was 
not  produced,  nor  were  its  contents  proved.  The  certifi- 
cate of  the  chief  engineer,  upon  which  the  resolution  of 
the  board  of  directors,  abrogating  the  contract  with  the 
plaintiffs,  was  based,  was  entirely  without  force.  That 
provision  of  thp  contract  which  authorized  the  engineer 
to  certify  to  the  directors  any  delinquency  on  the  part  of 
the  contractors,  could  not  take  effect,  until  the  contract 
itself  was  executed,  so  as  to  become  obligatory  upon  the 
parties;  which,  as  we  have  seen,  was  never  done.  On 
neither  of  the  grounds  taken  by  the  defendants,  there- 
fore, were  they  justified  in  abrogating  or  refusing  to  exe- 
cute the  written  agreement. 

But  it  may  be  said,  that  a  claim  for  damages,  for  refus- 
ing to  enter  into  the  contract,  is  a  different  cause  of  action 
from  that  set  up  in  the  complaint,  and  hence,  the  plain- 
tiffs cannot  recover,  without  an  amendment,  which  it  is 
cow  too  late  to  make.     This  is,  no  doubt,  a  case,  where, 

prior  to  the  code,  the  plaintifis  would  have  been  put  to 
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the  delay  and  expense  of  a  new  action,  notwithstanding 
the  whole  merits  of  the  case  had  been  tried  in  the  pend- 
ing suit.  A  prominent  object  of  the  reforms  introduced 
by  the  code,  was,  to  prevent  parties  from  being  driven  to 
the  necessity  of  prosecuting  a  second  action,  upon  a  mere 
question  of  form;  §  173  of  the  code  provides,  that  "  the 
court  may,  before  or  a/ter  judgment,  in  furtherance  of 
justice,  and  on  such  terras  as  may  be  proper,  amend  any 
pleading,  process  or  proceeding,  by  adding  or  striking 
out  the  name  of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in  any  other  respect; 
or  by  inserting  other  allegations  material  to  the  case ;  or 
where  the  amendment  does  not  change,  substantially,  the 
claim  or  defence,  by  CDiifornaing  the  pleading  or  proceed- 
ing to  the  facts  proved.*' 

Under  this  section,  it  was  held,  in  the  case  of  Bate  v. 
Oraham  (11  N.  Y.  237),  that  where  the  complaint  omit- 
ted to  aver  a  necessary  fact,  which  fact  appeared  from 
the  answer,  the  defect  might  be  supplied  by  amendment, 
even  after  appeal  to  this  court,  notwithstanding,  in  that 
*  m4  1  ^^®®»  ^^  objection  had  been  taken,  *at  the  trial, 
on  account  of  the  omission,  and  overruled.  The 
power  of  this  court  to  amend,  in  furtherance  of  justice, 
being  thus  established,  a  stronger  case  than  the  present, 
for  the  exercise  of  the  power,  could  scarcely  be  presented. 
The  cause  of  action  stated  in  the  complaint,  and  that 
established  upon  the  trial,  are  substantially  the  same.  If 
the  defendant's  counsel  was  right  in  the  position,  that 
the  measure  of  damages  would  be  diflFerent  in  the  two  cases, 
this  would  be  a  conclusive  objection  to  the  amendment ; 
but  it  is  obvious,  that  it  could  make  no  difference  in  the 
damages,  whether  the  defendant  refused  to  sign  the  con- 
tract, or  first  signed  and  then  refused  to  permit  it  to  bo 
executed ;  the  loss  to  the  plaintiffs  must  be  the  same  in 
either  case.  The  difference,  therefore,  between  the  com- 
plaint as  it  is,  and  as  it  should  be,  being  merely  formal, 

and  not  affecting,  in  any  degree,  the  merits  of  the  case, 
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the  pleadings  shoald,  I  think,  be  conformed,  pursuant  to 
the  code,  to  the  facts*  proved.  (See  also  Lounsbury  v. 
Purdy,  18  N.  Y.  515.) 

The  defendants  have  no  reason  to  complain  of  the  rule 
of  damages  adopted  by  the  referee,  it  being  quite  as 
favorable  to  them  as  the  law  and  facts  of  the  case  would 
warrant.  The  judgment,  at  general  term,  should*  be 
reversed,  and  that  of  the  special  term  affirmed. 

Judgment  reversed,  and«that  on  the  referee's; 
report  affirmed. 

Justices  Davibs,  Clebke  and  Wright  dissented. 


•Church  el  oL  v.  Brown.  [  ♦  SIS 

Bkdvte  of  Fratids. — Ovarantee. 

An  nndertaking  in  writing  to  be  responsible  "for  all  sacb  goods  as  A. 
shoald  buy  of  B."  indorsed  apon,  and  exeeated  at  the  same  time  with  ' 
a  contract  between  A.  and  B.  for  the  purchase  and  sale  of  the  goods^ 
sufficiently  expresses  the  consideration  of  the  guarantee,  witliin  the. 
statute  of  frauds. 

Church  0.  Brown,  39  Barb.  486,  zeTersed. 

Appeal  from  the  general  term  of  the  Supreme  Court,, 
in  the  seventh  district,  where  a  judgment  entered  upon 
a  referee's  report  in  favor  of  the  defendant  was  affirmed. 
(Reported  below,  29  Barb.  486.) 

This  was  an  action  upon  a  guarantee  indorsed  upon  aa- 
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agreement  for  the  sale  of  goods  by  the  firm  of  L.  V.  &  E. 
T.  Church  to  Herman  White,  in  the  following  word.'^: 

"I  will  be  responsible  for  all  such  goods  as  Mr.  White 
shall  buy  of  the  Messrs.  Church,  within  one  year  from 
date,  which  shall  not  be  paid  for  according  to  the  terms 
of  the  written  contract.     July  1,  1852. 

(Signed)  M.  Brown." 

The  guarantee  bore  even  date  with  the  principal  agree- 
ment, and  was  executed  simultaneously  therewith.  The 
referee  before  whom  the  case  was  tried  found  that  this 
^v'as  a  promise  to  answer  for  the  debt,  default  or  miscar- 
riage of  Wliite;  and  decided  that  it  was  void,  under  the 
statute  of  friiud^,  bcciu^e  no  consideration  was  express- 
•ed,  as  required  by  the  statute.  Judgment  having  been 
•entered  on  his  report,  in  favor  of  the  defendant,  and  af- 
firmed at  general  term,  the  plaintiffs  took  this  appeal. 

Campbell  &  McMaster^  for  the  appellants. 

Brown,  respondent,  in  proprid  persond. 

_^  *WRrGHT,  J.— ^The  statute  requires  every  spe- 

-•  cial  promise  to  ansM'er  for  the  debt,  default  or  mis- 
carriage of  another,  to  be  in  writing,  subscribed  by  the 
party  to  be  charged  thereby,  and  expressing  therein  the 
consideration.  The  consideration  and  promise  must  be 
expressed  in  the  instrument,  or  the  agreement  is  void  (2 
R.  S.  135).  The  referee  held,  in  this  case,  that  the  agree- 
ment af  the  defend  int  was  void,  because  no  consideration 
was  expressed  therein,  as  required  by  the  statute ;  and 
this  is  the  single  point  for  review. 

Neither  the  English  statute  of  frauds,  nor  ours,  prior 
to  the  revised  statutes,  in  terms  required  the  considera- 
tion to  be  expressed  in  an  agreement  to  answer  for  the 
debt  or  default  of  another ;  but  the  courts  had  held,  be- 
fore the  verbal  change  of  the  statute  in  this  re^^pect,  t\v\t 

the  consideration  and  promise  must  both  be  expressed  in 
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the  writing.  {Sears  v.  Brink,  3  Johns.  210;  Douglass  v. 
Howlandj  24  Wend.  35.)  The  revised  statutes,  there- 
fore, added  nothing  but  what  had  been  judicially  determ- 
ined as  necessary  to  fulfil  the  requirements  of  this  noted 
statute,  as  it  was  originally  adopted  in  England,  and  in 
this  state.  I  know  of  no  case,  in  the  courts  of  this  state, 
before  or  since  the  revised  statutes,  holding  that  where, 
from  the  whole  instrument,  the  consideration  does  not  ex- 
pressly, or  by  necessary  inference,  appear,  the  omission 
may  be  supplied  by  parol  proof,  and  the  statute  satisfied 
in  that  way. 

An  undertaking  to  answer  for  another,  is  unquestion- 
ably within  the  statute,  unless  the  consideration  be  ex- 
pressed in  the  instrument  subscribed  by  the  promissor. 
But  how  expressed?  Certainly,  it  has  never  been  deemed 
absolutely  necessary  that  any  particular  form  of  vvordS 
should  be  used  in  expressing  the  consideration.  It  has 
been  held,  often,  that  a  seal  expresses  the  consideration, 
within  the  meaning  of  the  statute.  The  same  rules  of 
construction  are  applicable  to  collateral,  as  to  original 
undertakings,  in  implying  or  inferring  the  consideration 
from  the  terms  of  the  instrument.  It  is  enough,  said 
Pratt,  J.,  in  delivering  the  opinion  of  the  court  in  the 
Utilon  Bank  v.  Coster's  Executors  (3  N.  Y.  203),  if,  from 
the  whole  instrument,  the  consideration,  expressly,  or  by 
necessary  inference,  appears,  *30  that  it  be  clear  r  *  oi»t 
that  such,  and  no  other,  was  the  consideration 
upon  which  the  promise  was  made.  {Douglass  \,  Howland, 
24  Wend.  35;  Allen  v.  Jaquish,  21  Wend.  628.)  To  hold, 
at  this  late  day,  that,  for  the  purpose  of  satisfying  the 
statute,  a  particular  form  of  words,  expressive  of  the  con- 
sideration, must  be  written  in  a  guarantee,  would  be  to 
overthrow  a  series  of  decisions  extending  through  the 
last  half  century. 

In  Stadt  V.  Lili  (9  East  348),  the  written  guarantee  was 

in  these  words:  "Iguarantie  the  payment  of  any  goods 

which  I.  Stadt  delivers  to  I.  NichoUs."    It  was  objected, 
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that  there  was  no  consideration  stated  for  the  promise; 
but  Lord  Ellexbouough  held,  that  the  stipulated  delivery 
of  the  goods  to  NichoUs,  was  a  consideration,  appearing 
on  the  face  of  the  writing,  and  when  the  delivery  took 
place,  the  consideration  attached.  In  Bailey  v.  Freeirva:i 
(11  Johns.  221),  the  defendant  signed  a  guarantee  attach- 
ed to  the  agreement  of  one  Blanche,  to  deliver  merchan- 
dise to  the  plaintiff,  in  these  words:  "I  do  hereby  guar- 
anty the  performance  of  the  above  agreement,  and  every 
part  thereof,  on  the  part  of  N.  Blanche  to  be  performed, 
at  the  time,  and  to  the  amount,  therein  mentioned."  It 
was  urged,  that  the  guarantee  was  void  for  not  express- 
ing a  consideration,  but  the  court  said  that  the  guarantee 
was  part  of  an  entire  contract,  consisting  of  the  agreement 
signed  by  Blanche,  and  the  guarantee  signed  by  the  de- 
fendant, and,  that  as  a  consideration  was  apparent  on  the 
face  of  the  original  agreement,  the  agreement  was  good. 

In  Boyers  v.  Kneeland  (10  Wend.  219),  it  appeared,  that 
L.  Morgan  &  Sons  wrote  to  N.  Rogers  &  Sons,  requesting 
them  to  indemnify  Kneeland  against  damages  and  costs, 
in  a  litigation  which  Kneeland  was  conducting  for  the 
benefit  of  the  Morgans ;  Rogers  &  Sons  indorsed  upon  this 
letter,  and  signed,  the  following  promise:  "We  will 
promptly  comply  with  the  request  of  L.  Morgan  &  Sons, 
as  contained  in  the  within  order."  The  objection  that 
there  was  no  consideration  expressed  in  it,  was  overruled. 
The  judgment  of  the  supreme  court  was  unanimously 
affirmed  in  the  courtof  errors  (13  Wend.  115),  Walworth, 
Chancellor,  delivering  the  opinion  of  the  court,  in  which 
he  said,  "  there  is  sufficient  consideration  on  the  face  of 
*this  agreement,  to  take  out  of  the  statute  of 
^  frauds;  if,  from  the  terms  of  the  whole  agreement 
(the  letter  and  guarantee),  thus  taken  together,  a  sufficient 
consideration  for  the  collateral  promisS  or  guarantee  ap- 
pears, it  is  sufficient." 

In  Marqitand  v.  Hipper  (12  Wend.  520),  the  guarantee 
Avas  in  these  words:  "I  do  guaranty  and  agree  to  become 
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security  for  the  amount  of  any  value,  in  silver  or  money, 
not  exceeding  $400,  that  Marquand  &  Brother,  may,  from 
time  to  time,  for  the  ensuing  two  years,  put  into  the  hands 
of  1. 1.  M.,  for  the  purpose  of  manufacturing  into  work, 
and'  that,  upon  such  deficiency  being  proved,  if  said  M. 
refuses  to  pay,  that  I  will  assume  to  pay  the  same,  with 
interest  on  the  amount,  from  tim6  due."  The  court  said 
— "The  consideration  sufficiently  appears  on  the  face  of 
the  instrument;  it  is  the  putting  into  the  hands  of  M.,  by 
the  plaintiff,  of  any  amount  of  silver,  not  exceeding  $400, 
for  the  purpose  of  being  manufactured  by  him."  In 
Stoats  V.  Howlett  (4  Denio  559),  the  guarantee  was  as  fol- 
lows: "To  B.  P.  Staats — I  hereby  obligate  myself  to  hold 
you  harmless  for  any  indorsement  you  may  make  for,  or 
htive  made,  for  the  late  firm  of  P.  H.  &  P.,  not  exceeding 
$5,000."  The  court  held,  that  the  consideration  was  ex- 
pressed, so  far  as  related  to  future  indorsements. 

In  Union  Bank  v.  Coster's  Executors  (3  N.  Y.  203), 
Hechscher  &  Coster,  merchants  in  New  York,  sent  to 
Kohn,  Darrow  &  Co.,  in  New  Orleans,  a  letter  of  credit 
as  follows:  "Sirs — We  hereby  agree  to  accept  and  pay, 
at  maturity,  any  draft  or  drafts  on  us,  at  sixty  days'  sight, 
issued  by  Kohn,  Darrow  &  Co.,  of  your  city,  to  the  extent 
of  $25,000,  and  negotiated  through  your  bank."  At  the 
foot  of  this  was  the  following  guarantee,  signed  by  John 
G.  Coster : — "  I  hereby  guaranty  the  due  acceptance  and 
payment  of  any  draft  or  drafts  issued  in  pursuance  of  the 
above  credit."  The  court  held,  that,  construing  the  two 
instruments  together  as  one  instrument,  the  consideration 
for  the  guarantee  was  sufficiently  expressed.  In  Gates  v. 
McKee{lS  N.  Y.  232),  the  guarantee  was  as  follows:  "Mr. 
Gates — Sir :  I  will  be  responsible  for  what  stock  Mr.  E. 
McKee  has  had,  or  may  want  hereafter,  to  the  amount  of 
$500."  It  was  held,  that  the  instrument  expressed  the 
consideration,  *within  the  requirements  of  the 
statute.  [  *  319 
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Ill  truth,  the  principle  runs  through  all  the  cases,  that 
these  contracts  of  guaranty  are  to  be  construed  by  the 
same  rules  as  original  undertakings,  with  the  exception 
that  the  consideration  must  appear  on  the  face  of  the 
writing;  whereas,  in  original  contracts  it  may  be  shown 
by  parol.  A  reasonable  construction  is  to  be  given  to 
the  instrument,  and  if,  from  the  terms  of  it,  the  considera- 
tion for  the  promise  is  necessarily  inferrible,  it  is  express- 
ed in  it,  within  the  meaning  of  the  statute.  Of  the  cases 
above  cited,  in  no  single  one  was  the  consideration  ex- 
pressly stated  in  the  writing,  but  in  each  and  all  of  them 
was  apparent,  by  a  reasonable  construction  of  the  terms 
or  language  of  the  instrument. 

Another  rule,  also,  is  applicable  to  this  class  of  con- 
tracts, viz.,  the  construing  together,  as  one  instrument, 
two  or  more  instruments  given  at  the  same  time,  and  re- 
lating to  the  same  subject-matter.  This  rule  was  applied 
in  Rixjers  v.  Knedand  (13  Wend.  115),  and  in  Union  Bank 
V.  Coster's  Executors  (3  N.  Y.  203).  In  the  former  case, 
Chancellor  Walworth  said : — "  When  the  guarantee,  or 
promise  to  pay  the  debt  of  another,  is  made  at  the  same 
time  with  the  agreement  to  which  it  is  collateral,  and  is 
indorsed  thereon,  and  refers  thereto,  the  whole  is  to  be 
taken  together  as  an  entire  agreement,  for  the  purpose 
of  ascertaining  whether  it  is  a  valid  agreement  within  the 
'provisions  of  the  statute.  And  if,  from  the  terms  of  the 
whole  agreement,  thus  taken  together,  a  sufficient  consid- 
eration for  the  collateral  promise  or  guarantee  appears, 
it  is  sufficient."  In  the  latter  case,  Pratt,  J.,  uses  this 
language :  "  When  a  guarantee  is  given  at  the  same  time 
with  the  principal  contract,  and  forms  a  part  of  the  en- 
tire transaction,  if  the  consideration  be  stated  in  the 
principal  contract,  though  none  be  stated  in  the  guaran- 
tee, it  will  suffice." 

Now,  if  the  cases  cited,  and  especially  that  of  the  Union 
Bank  v.  Coster^s  Executors^  which  arose  long  subsequently' 
to  the  revised  statutes,  are  to  be  followed  as  authority, 
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the  referee  clearly  erred,  in  holding  that  there  was  no 
consideration  expressed  in  the  defendant's  guarantee,  as 
required  by  statute.  The  present  case  cannot  be  dis- 
tinguished from  that  of  the  Union  *Bank  v.  Cos-  p  ^  qoa 
ter^s  Executors;  the  controlling  principle  of  which 
decision  was  necessarily  involved,  and  re-afl5rmed  and 
approved  in  Gates  v.  McKee,  (13  N.  Y.  232). 

On  the  1st  of  July  1852,  the  plaintiffs  entered  into  an 
agreement  with  Thomas  White,  to  sell  to  the  latter,  from 
their  store,  such  articles  of  goods,  in  the  hardware  line, 
as  he  might  want,  on  a  credit  of  one  year ;  interest  to  be 
charged  thereon,  after  six  months  from  the  time  of  pur- 
chase. In  case,  at  any  time  after  the  expiration  of  one 
year  from  the  date  of  the  contract,  the  plaintiffs  desired 
to  close  up  the  contract,  they  were  to  give  White  one 
month's  notice  of  such  intention,  and,  for  the  balance  of 
the  account,  they  might  hold  against  him  unpaid,  accord- 
ing to  the  terms  of  the  contract,  they  agreed  to  take  good 
responsible  notes,  due  in  six  months  from  the  time  of 
notification.  Simultaneously  with  the  execution  of  this 
agreement,  the  defendant  indorsed  upon  it  the  following 
guarantee : — "  I  will  be  responsible  for  all  such  goods  as 
Mr.  White  shall  buy  of  the  Messrs.  Church,  within  one 
year  from  date,  and  which  shall  not  be  paid  for  according 
to  the  terms  of  the  within  contract.  July  1,1852.  (signed) 
M.  B.own."  Now,  construing  these  instruments  together 
as  one,  the  consideration  plainly  appears  on  the  face  of 
the  writing.  It  is  the  sale  and  delivery,  by  the  plaintiffs, 
to  White,  of  such  goods  as  the  latter  might  want  from 
their  store,  for  one  year  from  the  date  of  the  agreement. 
Paraphrased,  the  contract  would  fairly  read  in  this  way: 
"  In  consideration  that  you,  the  Messrs.  Church,  sell  and 
deliver  to  Thomas  White,  from  your  store,  such  articles 
of  goods,  in  the  hardware  line,  as  he  may  want,  on  a 
credit  of  one  year,  interest  to  be  charged  thereon  after 
six  months  from  the  time  of  purchase,  I,  Morris  Brown, 

will  be  responsible  for  all  such  goods  as  White  shall  buy 
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within  one  year,  and  which  shall  not  be  paid  for  accord- 
ing to  the  terms  of  the  contract." 

The  case  is  a  plainer  one  than  that  of  the  Union  Bank 
V.  Coster's  Execviors^  as  parol  evidence  was  not  required 
to  show  that  the  original  and  collateral  contract  related 
to  the  same  subject-matter,  or  to  aid  the  court  in  giving  a 
true  construction  to  any  ambiguous  terms  in  the  agree- 
ment, as  there  were  none.  It  seems  a  clear  case,  in  which 
the  *con8ide ration  is  manifest,  and  is  sufficiently 
^  expressed,  to  satisfy  the  requirements  of  the  sta- 
tute, in  the  instrument  of  guaranty,  and  the  agreement  on 
which  it  was  indorsed  and  to  which  it  referred.  The  re- 
marks of  Bronson,  J.,  in  Stoats  v.  Howlett  (1  Denio  559), 
may  well  be  applied  to  it,  that  "  if  this  contract  should 
be  held  void  (on  the  ground  that  the  consideration  was 
not  expressed),  it  would  overthrow  most  of  the  guaran- 
tees and  letters  of  credit  which  now  enter  so  largely  into 
the  commercial  world." 

There  is  a  class  of  cases  in  the  books,  in  respect  to 
guarantees  of  payment  indorsed  or  written  on  promissory 
notes,  that  has  not  escaped  observation.  In  regard  to 
these,  there  is  much  confusion,  or,  at  least,  was,  until  the 
decision  in  Brewster  v.  Silence  (4  N.  Y.  207).  In  the  ear- 
lier cases,  where  a  person  signed  a  guarantee  of  payment 
indorsed  on  a  promissory  note,  and  who  was  privy  to  the 
original  consideration  of  the  note,  and  signed  the  indorse- 
ment contemporaneously  with  the  making  of  the  note,  it 
was  held,  that  he  might  be  treated  as  a  joint  and  several 
promissor  with  the  party  signing  on  the  face  of  the  note. 
{Hough  V.  Oray,  19  Wend.  202 ;  Lequeer  v.  Prosser,  1  Hill 
256.)  In  other  cases,  he  was  held  to  be  an  indorser. 
(Prosser  v.  Lequeer^  4  Hill  422 ;  Leggett  v.  Raymondy  6 
Hill  639.)  It  is  worthy  of  remark,  that  in  the  case  of 
Lequeer  v.  Prosser^  the  words,  "  for  value  received,"  were 
ill  the  written  guarantee,  which,  it  is  said,  in  Brewster  v. 
Silence^  would  have  sufficed  as  an  expression  of  the  con- 
sideration.    In  Manroio  v.  Durham  (3  Hill  584),  it  was 
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vp roved  by  parol,  th^t  C.  P.  Darham  purchased  a  horse 
of  the  plaintiff,  and  in  pirt  piyment  therefor,  transferred 
t )  him  a  note  of  Ephr:iim  Durham,  of  which  he  was  the 
p  iyee,  on  the  back  of  which  was  indorsed  the  following 
gu  irantee,  upon  which  the  suit  was  brought :  "  We  guar- 
anty the  payment  of  the  within  note."  This  was  signed 
by  C.  P.  Durhim  and  one  Mjulthrop,  who  was  proved, 
by  parol,  to  have  signed  it  at  C.  P.  Durham's  request,  and 
as  his  surety.  The  suprem-j  court  held,  that  the  writing 
was,  in  substance  and  le^al  effeot,  a  promissory  note,  and, 
as  such,  it  imported  primd  facie  to  be  founded  upon  a 
valuible  *con3ideration.  The  judgment  of  the  ^ 
supreme  court  was  affirmed  in  this  court,  not  on  *• 
the  ground  that  the  instrument  amounted  to  a  promissory 
note  or  general  indorsement,  but  on  the  ground  that  the 
undertaking  was  for  the  payment  of  the  debt  of  one  of 
the  guarantors,  and,  therefore,  original,  and  not  reached 
by  the  statute.  This  case  follows  that  of  Brovrri  v.  Curtis 
(2  N.  Y.  225),  where  it  was  held,  that  where  the  payee 
and  holder  of  a  promissory  note  transferred  it  to  his  cred- 
itor, to  pay  his  own  debt,  and,  at  the  same  time,  executed 
on  the  back  of  the  note  transferred  a  guarantee  of  the 
payment  thereof,  that  such  guarantee  was  not  within  the 
statute  of  frauds,  and  was  valid,  although  it  expressed  no 
consideration ;  it  being,  though  in  form,  a  promise  to  an- 
swer for  the  debt  of  another,  in  substance,  an  engagement 
to  pay  the  guarantor's  own  debt,  in  a  particular  way,  and 
would  be  good  without  any  writing. 

It  mav  be  observed,  that  the  statute  of  frauds  was  not 
made  a  point  in  any  of  the  cast  i  cited  above,  as  decided 
in  our  own  state,  in  which  the  guarantor  was  held  to  be  a 
joint  maker  of  the  note  guarantied,  or  an  indorser,  or  the 
maker  of  a  new  note,  until  the  case  of  Manroiv  v.  Durham. 
In  that  case  (the  guarantee  having  been  executed  after 
the  making  of  the  note),  three  of  the  judges  in  this  court 
were  of  the  opinion  that  it  was  a  collateral  undertaking, 
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and  no  consideration  being  expressed,  it  was  void  by  the 
statute  of  frauds. 

The  case  of  Hall  v.  Farmer  (5  Denio  484),  was  an  action 
brought  on  a  guarantee  of  payment,  indorsed  on  a  promis- 
sory note.  It  was  shown  by  parol,  that  the  makers  of  the 
note,  and  the  plaintiff,  adjusted  and  settled  their  respect- 
ive demands  against  each  other,  at  the  date  of  the  note, 
finding  due  to  the  plaintiff  the  amount  mentioned  in  it ; 
the  defendants  were  not  present  at  the  settlement.  After 
the  balance  was  ascertained,  the  note  and  guarantee  were 
made;  the  defendants  signed  the  latter  in  this  form: — 
"  We,  the  undersigned,  guaranty  the  payment  of  the  with- 
in." It  was  claimed,  in  the  supreme  court,  that  the  de- 
fendants were  liable  as  makers  of  a  promissory  note,  but 
the  court  held,  that  it  was  not,  itself,  a  promissory  note, 
^  but   was  a    special    promise    to   answer  for  the 

^  *debt  or  default  of  another,  within  the  language 
and  spirit  of  the  statute  of  frauds,  and,  to  be  valid,  must 
express  the  consideration  on  which  it  was  made.  This 
case  was  affirmed  in  this  court,  by  a  vote  of  four  to  three ; 
one  of  the  majority  placing  his  concurrence  on  the  ground 
that  the  contract  of  the  defendants  was  upheld  by  no  con- 
sideration in  fact ;  he  thought  that  a  collateral  promise, 
by  a  third  party,  to  pay  a  pre-existing  debt,  for  which  he 
was  in  no  wise  liable,  and  where  no  new  credit  was  given, 
could  not  be  sustained,  without  some  other  consideration, 
which  did  not  appear  in  the  case.  The  decision  settled 
no  general  principle ;  that  the  defendants  were  neither 
makers  nor  indorsers  of  a  promissory  note,  but  that  their 
contract  was  one  of  guaranty,  had  been  settled  before. 
(Spies  V.  GUmorej  1  N.  Y.  321 ;  Brotun  v.  Curtis,  2  Ibid. 

225.) 

The  case  of  Brewster  v.  Silence  (8  N.  Y.  207),  was  an 
action  on  a  guarantee,  written  beneath  a  promissory  note, 
in  this  form:  "I  hereby  guarantee  the  payment  of  the 
sibove  note.  (Signed)  F.  Silence."  It  was  shown  by 
parol,  that  on  the  18th  of  April  1848,  George  Silence  pur- 
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chased  a  pair  of  horses  of  one  Thompson,  and  that  a  con- 
dition of  the  sale,  was,  that  the  note  to  be  given  for  them 
should  be  guarantied  by  the  defendant,  and  the  sale  was 
not  to  be  consummated,  until  after  the  execution  of  the 
guarantee.  George  Silence  made  and  executed  a  note 
for  $140,  p'\yable  to  the. order  of  Thompson,  at  the  Roch- 
ester City  Bank,  by  the  1st  of  November  following,  and 
the  defendant  signed  the  •  guarantee  at  the  same  time. 
After  the  execution  of  the  note  and  guarantee,  the  horses 
were  delivered  by  Thompson  to  George  Silence,  who,  at 
the  same  time,  delivered  the  note  and  guarantee  to 
Thompson.  The  court  held,  that  a  guarantee,  writ- 
ten beneath  the  promissory  note  of  a  third  person,  and 
delivered  with  it,  upon  a  previous  agreement,  is  not  a 
part  of  the  note,  and  the  guarantor  is  not  a  joint  maker 
Avith  the  maker  of  the  note ;  but  it  is  a  distinct  contract 
to  answer  for  the  the  debt  of  a  third  person,  and  must  be 
in  writing  and  express  the  consideration  upon  which  it 
made,  or  it  will  be  void ;  that  such  consideration  cannot 
be  supplied  by  parol  proof;  accordingly,  it  was  held,  that, 
the  action  could  not  bo  sustained  *upon  the  guar-  r  ^  ooj. 
aQtee. 

It  is  not  perceived,  however,  that  the  court  decided 
anything  new,  except,  possibly,  overthrowing  a  class  of 
cases,  holding  that  a  guarantee  made  at  the  same  time 
with  the  principal  contract,  and  constituting  an  essential 
ground  of  the  credit  given  to  the  principal  debtor,  re- 
quires no  other  consideration  than  that  which  upholds 
the  principal  contract,  and  that  the  consideration  need 
not  be  expressed  in  the  written  guarantee,  but  may  be 
shown  by  parol  evidence.  It  had  been  held  before,  that 
similar  contracts  of  guaranty  could  not  be  construed  to 
mean  something  else  than  what  the  language  of  the  in- 
instrument  plainly  imports,  with  the  view  of  giving  effect 
to  the  supposed  intention  of  the  parties,  as  ascertained 
from  extrinsic  evidence ;  that,  in  form,  it  was  a  promise 

to  answer  for  the  debt  or  default  of  another,  and  is  to 
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be  so  construed  and  treated,  unless- it  be  shown,  by  parol 
proof,  tliat  in  substance  it  was  an  undertaking,  by  the 
guarantor,  for  his  own  benefit,  and  upon  a  full  considera- 
tion received  by  himself.  {Brown  v.  Curtis,  2  N.  Y.  225.) 
Being  a  promise  to  answer  for  the  debt  or  default  of  an- 
other, and  nothing  else,  the  consideration  could  not  be 
shown  by  parol,  but  must  be  expressed  in  the  instrument 
to  make  it  valid.  All  that  the  case  decides,  is,  that  an 
undertaking,  in  form  and  substance  collateral,  though  ex- 
ecuted simultaneously  with  the  promissory  note  on  whicli 
it  is  written,  is  invalid,  if  the  consideration  be  not  ex- 
pressed therein ;  and,  although  there  may  be  a  good  con- 
sideration for  the  special  promise,  it  cannot  be  shown  by 
parol  evidence,  in  an  action  on  the  guarantee. 

It  is  said,  that  the  case,  in  its  facts  and  principles,  is 
just  like  that  of  the  Union  Bank  v.  Coster's  Executors,  and 
the  one  under  consideration.  This  is  not  so,  but  it  is 
plainly  distinguishable.  There  was  nothing  in  the  instru- 
ment of  guarantee  expressing  the  consideration,  and  no 
terms  or  language  from  which  it  might  be  legally  inferred, 
nor,  if  the  note  and  guarantee  were  taken  and  construed 
together  as  one  instrument,  would  any  consideration  for 
the  guarantee  appear  on  the  face  of  the  writing.  Neither 
the  consideration  for  the  original  nor  collateral  under- 
taking appears ;  the  original  was  a  mere  promise  to  pay 
money,  and  although  the  words  "  value  received" 
^  *imported  a  consideration  suificient  to  uphold  that 
promise,  yet,  it  could  be  shown,  by  parol,  that  there  was 
no  consideration  in  fact  to  sustain  it.  But  conceding  that 
tJie  consideration  for  the  note  sufficiently  appears  in  the 
instrument,  and  the  note  is  to  be  treated  as  the  debt  of 
the  maker,  the  guarantee  is  of  an  existing  debt,  and  not 
of  a  debt  to  be  contracted  upon  the  credit  of  the  guaran- 
tee. The  consideration  for  the  guarantee  is  a  past,  and 
not  a  future  consideration.  A  consideration  that  will 
sn])port  a  contract  of  guaranty,  must  consist  in  some  ben- 
efit to  the  promissor,  or  some  other  person, at  his  request, 
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oV  some  detriment  to  the  promissee.  It  cannot  be  pre- 
tended, that  the  guarantor  of  an  existing  debt  of  a  third 
person,  is,  himself,  to  be  benefited  by  the  guarantee ;  it  is 
nothing  but  an  undertaking,  on  a  past  consideration,  for 
the  benefit  of  another.  A  past  consideration,  unless  done 
at  the  request  of  the  promissor,  is  not  sufficient  to  support 
any  promise.  Regarding  the  note  as  the  existing  debt  of 
George  Silence,  and  the  defendant  as  the  guarantor  for 
the  payment  of  it,  the  promise  of  the  latter  would  have  a 
past  consideration  only  to  support  it;  and,  to  make  that 
sufficient,  the  guarantee  must  have  been  made  at  the 
guarantor's  own  request.  So  that  construing  a  promissory 
note,  or  any  contract  for  the  payment  of  an  existing  debt, 
with  the  instrument  of  guaranty,  instead  of  being  able  to 
imply  or  infer  from  the  terms  and  language  of  the  instru- 
ments taken  together,  a  consideration  for  the  guarantee, 
no  binding  contract  of  guaranty  even  could  be  inferred ; 
and  heroin  lies  the  plain  distinction  between  this  case 
and  that  of  the  Union  Bank  v.  Coster's  Executors^  and 
other  cases  cited,  where  the  guarantee  was  of  a  debt  to 
be  contracted  on  the  credit  of  the  guarantee,  and  the 
consideration  a  future  one. 

In  the  latter  cases,  the  promise  is  to  do  an  act,  in  con- 
sideration of  some  act  to  be  done  by  the  promissee,  which 
implies  a  request.  In  the  case  under  consideration,  for 
example,  the  promise  was,  to  be  responsible  for  goods 
that  White  should  buy  from  the  plaintiffs,  in  consideration 
thAt  the  plaintiffs  would  sell  and  deliver  to  White  such 
goods  as  he  might  want,  on  a  credit  of  one  year.  The 
promise  implied  a  request  to  furnish  the  goods  to  White, 
and  *a  compliance  on  the  part  of  the  plaintiffs, 
closed  the  contract  and  made  it  binding.  Al-  '■ 
though  it  was  necessary  to  show  performance  by  the 
promissor,  by  parol  evidence,  yet,  as  was  said  in  the 
Union  Bank  v.  Coster's  Executors — ''  Such  evidence  is  no 
violation  of  the  statute  requiring  the  consideration  to  be 
in  writing;  the  consideration  of  the  promise  is  express- 
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ecI,  and  the  parol  evidence  is  only  tised  to  show,  not  whiit' 
the  consideration  is,  but  that  the  act  which  constitntcj 
that  consideration  has  been  performed." 

The  case  of  Bretosler  v.  Silence ,  therefore,  is  neither  in 
its  facts  nor  principles  just  like  the  case  of  the  Union 
Bank  v.  Co8ter*8  Executors,  and  kindred  cases.  In  the 
one  case,  the  guarantee  was  of  an  existing  debt ;  in  the 
other,  of  a  debt  to  be  contracted  on  the  credit  of  the 
guarantee.  One  had  a  past  consideration  to  support  the 
promise,  which  was  none  at  all ;  in  the  other,  the  promise 
was  supported  by  an  act  to  be  done  by  the  proinissee  at 
the  implied  request  of  the  promissor.  In  the  one,  there 
was  no  consideration  moving  between  the  promissor  and 
promissee ;  there  was  none  in  fact,  and  none  could  be 
legally  implied.  The  note  and  instrument  of  guaranty, 
taken  together,  showed  no  valid  contract  of  guaranty, 
and,  therefore,  by  no  rule  of  construction  could  the  writ- 
ing be  held  to  express  a  consideration ;  in  the  other,  the 
act  to  be  done  by  the  promissee,  at  the  request  of  the 
promissor,  and  which  was  the  consideration  of  the  prom- 
ise of  the  latter,  was  expressed  in  the  writing.  In  the 
one,  the  only  consideration  that  could  support  the  promise, 
was  one  of  benefit  to  the  promissor,  and  this  must  have 
been  expressly  stated,  and  by  no  rule  of  construction  ap- 
plicable to  this  class  of  contracts,  could  be  inferred ;  in 
the  other,  the  promise  rested  upon  some  act  to  be  per- 
formed in  the  future  by  the  promissee,  at  the  request  of 
the  promissor ;  the  thing  to  be  done  by  the  promissee, 
was  the  consideration  for  the  promissor. 

Nor  does  the  case  show  an  intention  to  overrule  or  in- 
terfere with  that  of  the  Union  Bank  v.  Coster's  Executors^ 
or  the  principles  that  controlled  the  judgment  in  that 
case.  Nothing  is  evinced  showing  that  the  court  intended 
to  overrule  the  principle  that  where  the  guarantee  is  of 
*  007  1  ^  A^^^  to  be  contracted  on  the  credit  *of  the  guar- 
antee, and  the  consideration  of  the   guarantor's 

promise,  is  something  to  be  done  by  the  promissee,  at  his 
350 


18G0.]  Chuuch  v.  Brown.  327 


Opinion  of  the  Court,  per  Wright,  J. 


request ;  the  promise  and  consideration  for  it  being  stated 
in  the  writing,  the  latter  is  snfBciently  expressed  to  sat- 
isfy the  requirements  of  the  statute.  The  case  of  the 
Union  Bank  v.  Coster's  Executors  is  not,  nor  is  any  other 
case  upon  that  class  of  guarantees  having  a  future  con- 
sideration to  support  the  promise,  even  cited  or  alluded 
to  by  the  judge  who  delivered  the  opinion  of  the  court. 
Three  of  the  judges  who  took  part  in,  and  sustained  the 
decision  in  Brewster  v.  Silence,  had  agreed  to  the  judg- 
ment in  the  Union  Bank  v.  Coster's  Executors^  although 
two  of  them,  in  Durlmm  v.  ManroWy  and  HaU  v.  Farmer^ 
were  of  the  opinion  that  the  guarantees  in  those  cases  of 
an  existing  debt,  were  void,  for  the  reason  that  no  con- 
sideration for  the  promise  was  stated,  appeared,  or  was 
expressed  on  the  face  of  the  writing.  In  Oates  v.  McKee, 
which  was  decided  in  December  1855,  without  any  dis- 
senting vote,  and  turning  necessarily  on  the  question  in- 
volved in  the  present  case,  as  the  point  was  distinctly 
taken,  that  the  instrument  did  not  express  the  considera- 
tion, two  of  the  judges  who  were  of  the  majority  in 
Breiasfer  v.  Silence,  took  part  in  the  decision,  and,  al- 
though such  decision  was  put  on  the  authority  of  the 
Uniun  Bank  v.  Coster^s  Executors,  expressed  no  dissent. 

In  fact,  there  is  no  ground  for  saying  that  the  case  of 
Brewster  v.  Silence  is  in  direct  conflict  with  that  of  the 
Union  Bank  v.  Coster's  Executors,  or  that  it  was  intended 
to,  or  overrules  the  latter  case.  The  cases  are  clearly 
distinguishable;  but,  if  it  were  otherwise,  the  former 
must  yield  to  the  latter.  To  hold  that  all  judicial  powers 
of  construction  are  paralyzed,  when  coming  to  an  agree- 
ment depending  on  the  statute  of  frauds,  and  tba't  the 
requirements  of  the  statute  are  not  satisfied,  in  any  case, 
unless  the  promissor  has  set  forth  in  the  writing,  partic- 
ularly, the  reasons  which  induced  him  to  enter  into  th^ 
contract,  would  be,  especially  since  the  case  of  the  Union 
Bank  v.  Coster's  Executors,  to  inflict  infinite  mischief  upon 

the  commercial  public.     Securities,  doubtless,  since  that 
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case,  to  an  immense  amount  have  been  taken  in  business 
throughout  the  state,  in  reliance  upon  the  idea  that  the 
doctrines  affirmed  by  it  might  be  regarded  as  settled. 
*  QOQ  n  *The  present  case  is  in  line,  and  cannot  be  dis- 
J  tinguished  from  the  case  of  the  Union  Bank  v. 
Coster's  Executors.  The  defendant  cannot  escape  the 
effect  of  his  promise,  on  the  ground  that  the  consideration 
for  such  promise  was  not  sufficiently  expressed.  The 
judgment  of  the  supreme  court  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

CoMSTOCK,  C.  J.- — According  to  the  contract  between 
the  plaintiffs  and  White,  they  were  to  sell  him  goods,  from 
time  to  time,  aud  he  was  to  pay  them  therefor,  at  the  ex- 
piration of  the  specified  period  of  credit  On  the  back  of 
that  writing,  the  defendant  signed  an  agreement,  of  the 
same  date,  declaring  that  he  would  "  be  responsible  for  all 
such  goods  as  White  should  buy  of  the  Messrs.  Church  (the 
plaintiffs),  within  one  year  from  the  date,  and  which  shall 
not  be  paid  for  according  to  the  within  contract."  These 
two  instruments  were  made  up  at  the  same  time,  and  the 
one  which  the  defendant  signed,  expressly  refers  to  the 
other.  It  is  a  direct  and  irresistible  inference  from  the 
writings  themselves,  that  the  undertaking  of  the  defend- 
ant was  the  foundation  of  the  credit  on  which  the  goods 
were  to  be  sold  and  delivered  to  White.  The  sale  and 
delivery  of  those  goods,  was,  therefore,  the  consideration 
of  the  defendant's  agreement.  This  conclusion  is  perfect- 
ly plain  on  the  face  of  the  instrument ;  no  extrinsic  proof 
is  required,  nor  is  it  even  necessary,  for  this  purpose,  to 
turn  the  paper  over  and  look  at  the  other  side.  There  is 
no  occasion  to  consult  the  principal  contract,  except  to 
ascertain  the  term  of  credit.  The  collateral  writing,  it- 
self, discloses  the  consideration  on  which  it  was  given,  to 
be  the  prospective  sale  of  goods  to  another  person.  That 
this  is  sufficient  within  the  statute  of  frauds,  is  certainly 
plain  in  principle,  and  it  is  moreover  as  well  settled  by 
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authority  as  any  legal  proposition  can  be.  {Bailey  v.  Free- 
mauj  11  Johns.  221 ;  Rogers  v.  Kneeland,  10  Wend.  219 ;  s.c. 
in  error,  13  Id.  115;  Marqfiand  v.  Hipper,  12  Wend.  520; 
Whitney  y»  (?roo^,  *24  Id.  82 ;  Walraih  v.  Thompson,  ^ 
4  Hill  200;  Fellows  v.  Prentiss,  3  Denio  512;  ^  ^'^^ 
Stoats  V.  Howlett,  4  Id.  559;  Union  Bank  v.  Coster^s 
Fxecutors,  3  N.  Y.  203 ;  Gates  v.  McKee,  IZ  Id.  232.  An 
undertaking  by  one  person,  to  be  responsible  for  goods  to- 
be  delivered  to  another,  is,  in  effect,  a  request  to  deliver 
the  goods.  It  is,  in  law,  no  more  and  no  less  than  a  letter 
of  credit,  general  or  particular,  according  as  it  may  or  maj' 
not  have  a  particular  address :  and,  if  we  hold  such  un- 
dertakings, when  in  writing,  to  be  invalid,  for  want  of  a 
consideration  expressed,  we  strike  at  a  vast  number  of  the 
commercial  guarantees  which  are  used  in  the  dealings  of 
mankind.  The  principle  on  which  these  guarantees  rest, 
is  simple  and  elementary ;  it  is  this :  A  promise  to  do  an 
act,  in  consideration  of  an  act  to  be  done  by  the  promissee, 
implies  a  request  that  the  promissee,  on  his  part,  shall 
perform  the  act  specified.  If  the  promissor  is  to  receive 
the  direct  benefit  of  the  thing  to  be  done,  then  the  under- 
taking is  original,  and  need  not  be  in  writing ;  if  another 
person  receives  the  benefit,  and  becomes  originally  liable, 
tiien  the  undertaking  is  collateral,  and  must  be  in  writing. 
But  in  either  case,  the  consideration  is  the  performance 
of  the  act  on  the  request  of  the  promissor  ( Union  Bank  v. 
Cosfer^s  Executors^  supra),  and,  as  I  have  said,  an  agree- 
ment to  pay  for  goods  to  be  delivered,  plainly  imports  a 
request  that  they  shall  be  delivered. 

The  supremo  court  pronounced  the  judgment  under  re- 
view, upon  the  supposed  authority  of  Bretaster  v.  SHenoe 
(8  N.  Y.  210),  as  the  latest  decision  of  this  court  affecting 
the  question.  We  followed  that  case  in  the  very  recent 
one  of  Draper  v.  Snow  (20  N.  Y.  331),  but,  in  so  doing,  it 
is  proper  to  say,  that  some  of  the  members  of  this  court,, 
ilnding  that  no  distinction  between  the  two  cases  existed,. 

<l!d  not  examine  the  principles  involved,  or  the  antecc- 
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dent  authorities.  The  present  case  has  led  mo  to  that 
examination,  and  I  am  so  well  satisfied  that  wo  were  in 
error,  that  I  feel  myself  bound  to  say  so.  In  Brewster  v. 
'Silence,  the  guarantee  sued  upon  was  written  at  the  foot 
of  a  promissory  note,  and  it  was  executed  and  delivered 
a-t  the  same  tin^e  with  the  note.  The  instrument  was  held 

^  ^      ^  to  be  void  *under  the  statute  of  frauds,  on  the 

330  1  •      •  •  . 

-•  ground  that  it  did  not  express  the  consideration. 

But  the  guarantee  referred  to  a  note  which  did  express  a 
consideration,    received  by  the  principal  debtor.     The 
legal   import  and  language  of  the  defendant's  contract, 
therefore,  was,  that  in  consideration  of  money,  or  somo 
other  value  received  by  the  principal  debtor,  he,  the  de- 
fendant,  undertook  that    this   note   should  be   paid   at 
maturity.     As  both  instruments  were  executed  and  deliv- 
ered at  the  same  time,  and  to  the  same  person,  the  pre- 
sumption of  law  was,  that  both  were  the  foundation  of 
the  credit;  in  other  words,  that  the  value,  which  the  no'e 
expressed,  in  the  general  language  used  in  such  instru- 
ments, was  parted  with  by  the  payee,  on  the  strength  of 
the  guarantee,  as  well  as  the  note.     These  principles  ot 
construction,  which,  I  persuade  myself,  are  simple  and 
elementary,  if  they  had  been  adopted,  would  have  led  to 
a  dififerent  conclusion.     But  they  do  not  appear  to  have 
"been  overlooked.     The  precise  error  in  the  case,  it  seems 
to  me,  was  in  looking  at  the  guarantee,  without  looking 
at  the  other  instruments,  which  became  a  part  of  it  by  ex- 
press reference.     This  was  discarding  a  universal  rule 
for  the  interpretation  of  writings.     I  fully  agree,  that  the 
statute  of  frauds,  in  its  very  letter,  requires  a  consider- 
ation to  be  expressed  in  the  collateral  undertaking.     But 
what  is  the  collateral  imdertaking?    The  answer  plainly 
is,  that  it  is  made  up,  not  only  of  the  particular  writing 
to  which  the  name  of  the  guarantor  is  signed,  but  of  all 
others  which  that  refers  to  and  adopts.   If,  therefore,  the 
consideration  appears  in  any  one  of  the  writings,  which, 
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together,  constitute  the  contract,  the  requirement  of  the 
statute  is  answered. 

Cases,  almost  without  number,  might  bo  cited,  to  sup- 
port the  rule  of  construction  here  laid  down.  Without 
referring  to  them  at  large,  I  will  mention  one  of  a  very 
marked  character,  which  arose  under  a  statute  quite  as 
precise,  in  its  terms,  as  the  statute  of  frauds.  In  TonneUe 
V.  HaU  (4  N.  Y.  140),  a  testator  had  disposed  of  real 
estate,  in  the  body  of  his  will,  by  designating  the  numbers 
of  the  lots,  according  to  a  map,  a  copy  of  which  was  at- 
tached, after  the  signatures  of  the  testator  and  the  wit- 
nesses. The  reference  to  the  map  was  as  follows:  "  Which 
*said  lots  are  designated  on  a  certain  map,  now 
on  file  in  the  office  of  the  register  of  the  city  and  ' 
county  of  New  York,  a  copy  of  Avhich,  on  a  reduced  scale, 
is  hereto  annexed,"  and  then  followed  a  particular  de- 
scription of  the  map  on  file.  A  blank  sheet  intervened 
between  the  attestation  clause  of  the  will  and  the  signa- 
tures, and  the  copy  of  the  map.  There  was  in  the  body 
of  the  will  no  description  of  the  real  estate  sufficient  to 
pass  the  title  thereto,  without  a  reference  to  the  map. 
The  statute  of  wills  requires  that  the  testator  shall  "  sub- 
8crib3,"  and  the  witnesses  shall  "  sign"  their  names,  at 
"  t/ie  Old  of  tlve  wiUy  This  court  held,  upon  the  fullest 
consideration,  that  the  map  was,  in  judgment  of  law,  in- 
corporated into  the  body  of  the  will ;  and  consequently, 
that  the  instrument  was  subscribed,  at  the  end  thereof, 
as  the  statute  required.  This  decision  is  of  great  signifi- 
cance, when  it  is  considered  that  the  statute  of  wills,  as 
contained  in  the  revision  of  1830,  was  designed  to  abro- 
gate the  construction  which  had  been  given  to  the  Eng- 
lish and  our  owm  former  statute,  by  requiring  the  testa- 
tor's signature  to  be  written,  in  a  literal  and  exact  sense, 
at  the  end  of  the  will. 

Referring  now  again  to  Brewster  v.  SHencCy  I  find  it 
suggested  in  the  opinion  which  is  reported,  that  our  pres- 
ent statute  of  frauds  was  intended  to  alter  the  former 
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ODC,  by  requiring  the  consideration  to  be  expressed.  It 
is  added,  that  "since  the  revised  statutes,  something 
more  than  mere  argument  and  inference  have  been 
deemed  necessary  to  make  out  a  consideration."  With 
much  deference,  I  think,  that  such  suggestions  are  not 
entitled  to  the  weight  which  appears  to  have  been  given 
to  them  in  determining  that  case.  The  statute  of  frauds, 
in  the  respect  under  consideration,  underwent  no  change 
in  our  revision.  It  had  been  long  and  perfectly  well 
settled,  both  in  England  and  this  state,  thnt  by  force  of 
the  word  "  agreement,"  contained  in  the  old  statute,  the 
consideration,  as  well  as  the  promise,  must  be  expressed, 
where  the  undertaking  was  to  answer  for  the  debt  or 
default  of  another  person.  Then,  as  to  "  mere  argument 
and  inference,"  if,  by  the  use  of  this  phraseology,  the 
learned  judge  who  gave  the  opinion  intended  to  say  that 
argument  and  inference  are  to  be  excluded  in  the  consid- 
*  Qoo  1  oration  of  these  *question3,  the  proposition  seems 
tv)  mj  to  be  plainly  unphilosophical  and  unsound. 
II:  is  eioi^'.i,  0:1  this  point,  to  siy,  that  wherever  there  is 
room  for  difference  of  opinion,  the  construction  of  a  writ- 
ten instrument  is  always  open  to  argument,  and  that 
whatever  may  be  fairly  inferred  from  the  language  used, 
and  the  surrounding  circumstances,  viewed  in  connection 
therewith,  is,  in  judgment  of  law,  a  part  of  the  written 
language  itself.  These  principles  are  applicable  to  all 
contracts ;  those  coming  within  the  statute  of  frauds  form- 
ing no  exception.  I  agree,  that  a  consideration  is  not  to 
be  implied,  but  this  only  means  that  when  there  is  no  ex- 
pression of  the  parties,  in  any  part  of  tho  contract,  from 
which  a  just  inference  can  be  drawn,  there  is  no  mere  im- 
plication of  law  that  a  fact  exists,  in  regard  to  which  the 
instrument  itself  is  entirely  silent. 

The  distinction  between  express  and  implied  covenants, 
will  illustrate  the  idea.     Express  covenants  are  created 
by  any  words,  in  a  setded  agreement,  evincing  an  inten- 
tion to  be  bound  by  the  obligation ;  everv  form  of  expres- 
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sion,  however  slight  and  inartificial,  declaratory  of  such 
an  intention  is  an  express  covenant.  Implied  covenants, 
on  the  other  hand,  are  those  which  depend  for  their  ex- 
istence on  a  mere  intendment  of  law.  Thus,  a  lease,  with- 
out aAy  expression  whatever,  beyond  the  usual  words  of 
demise,  imports  a  covenant  for  quiet  enjojTnent ;  so,  ac- 
cording to  the  common  law,  a  covenant  was  implied  from 
certain  words  in  a  deed,  which  were  literally  words  of 
grant  or  conveyance  only.  (Piatt  on  Covenants,  26,  40.) 
The  statute  of  frauds  requires  certain  contracts  to  bo  in 
writing,  and  the  consideration  to  be  expressed.  By  this 
it  was  simply  intended,  that  the  courts  are  not  to  imply  a 
consideration,  or  suffer  it  to  be  proved  by  parol,  when 
none  appears  in  the  terms  or  admissions  of  the  contract 
itself.  But  the  mode  of  expression  is  not  determined  by 
the  statute;  it  may  bo  in  plain  and  direct  words;  it 
may  be  by  the  more  use  of  a  seal ;  or  it  may  bo  the  result 
of  a  just  inference  from  the  language  of  the  contract,  ex- 
amined in  all  its  parts. 

This  question  has  very  lately  been  examined  and  de- 
cided by  the  supreme  court  of  New  Hampshire,  in  the 
case  of  Simmons  v.  Stede  (36  N.  H.  73).  In  that  case,  the 
principal  debtor,  *which  was  the  New  Hampshire  ^ 
Central  Bailroad,  had  signed  a  writing,  acknowl-  '- 
edging  the  receipt,  from  the  plaintiff,  of  seventy-two 
shares  of  stock,  and  promising  to  return  the  same  in  one 
year,  with  certain  interest  specified.  The  defendants,  at 
the  same  time,  executed  a  collateral  instrument  at  the 
foot  of  the  other,  in  this  language :  "  We  guarantee  the 
fulfilment  of  the  above  obligation,  and  hereby  promise 
that  said  stock  shall  be  returned  at  the  time  specified." 
The  action  was  on  that  guarantee,  and  the  question, 
under  the  statute  of  frauds,  was,  whether  it  expressed  a 
consideration.  The  court  held  that  it  did,  and  the  reasons 
given  for  that  conclusion  appear  to  me  entirely  unanswer- 
able. "  It  is  very  clearly  apparent,"  the  court  said,  "  from 

un  inspection  of  both  what  are  called  the  principal  and 
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collateral  contracts,  that  both  were  made  at  the  same 
time,  and  for  the  same  consideration,  to  wit,  the  loaning 
of  the  stock  to  the  Central  Railroad — and  also  that  the 
collateral  contract  was  an  essential  ground  of  the  credit 
given  to  the  principal  or  direct  debtor.  In  such  cases,  it 
is  not  necessary  that  there  should  exist,  or  be  expressed  in 
writing,  any  other  consideration  than  that  moving  between 
the  creditor  and  original  debtor,  for  the  consideration  of 
one  is  manifestly  that  of  the  other."  Again,  it  was  observed, 

*'  Here  is  such  an  intimate  connection  in  sense  between 

• 

the  two  agreements,  apparent  on  their  face,  that  there 
can  be  no  difficulty  in  collecting,  without  the  aid  of  parol 
evidence,  from  the  principal  agreement,  the  consideration 
of  the  coUateral  one.  The  reference  in  the  latter  to  the 
terms  of  the  former  is  equivalent  to  an  admission ;  at  all 
events,  the  fair  and  necessary  implication  is,  that  the  con- 
sideration of  the  defendants'  promise  was  the  receipt  by 
the  said  railroad  of  the  borrowed  stock.  The  only  legiti- 
mate inference  from  the  expressions  used  in  the  contract 
of  guaranty  itself  is,  that  slich  was  the  consideration  of 
the  defendants'  engagement." 

Tuis  conclusion  of  the  supreme  court  of  New  Hamp- 
shire is  identical  with  the  main  proposition  enunciated  by 
Chief  Justice  Kent,  in  Leonard  v.  Vredenburgh  (8  Johns. 
^  28),  the  correctness  of  which  was  never  questioned  in  this 
state. for  forty  years.     I  have  looked  at  ail  the  cases  an- 

,  ^  tecedent  to  the  decision  *in  Brewster  v.  Silence. 

334  1  •• 

■'  and  I  am  confident,  that  not  one  of  them  is  in  con- 
flict with  that  proposition.  On  the  contrary,  there  are 
few  cases  in  the  books  which  have  been  more  frequently 
referred  to,  as  the  unquestioned  law^  of  the  land,  in  re- 
spect to  the  main  point  determined.  That  point  was, 
that  a  guarantee  at  the  foot  of  a  note,  executed  at  the 
same  time,  and  delivered  with  it,  is  to  be  read  in  connec- 
tion with  the  principal  contract,  and  is  supported  by  the 
same  consideration.  The  doctrine  was  not  applied. by 
Chief  Justice  Kent,  and  I  do  not  apply  it,  to  cases  whfere 
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the  consideration  between  the  principal  parties  is  exe- 
cuted and  past,  before  the  guarantee  is  made.  In  such 
cases,  the  difficulty  is,  not  in  the  want  of  a  consideration 
expressed,  but  it  arises  out  of  the  insufficiency  of  that 
consideration  to  sustain  a  collateral  promise,  whether  in 
writing,  or  not.  To  this  class  belong  the  cases  of  Smith  v, 
Ives  (15  Wend.  182),  Parker  v.  Wilson  (Id.  343),  HaU  v. 
Farmer  (5  Denio  484),  s.  c.  on  appeal  (2  N.  Y.  553),  and 
these  were  the  only  ones  cited  in  Brewster  v.  Silence, 
which  were  supposed  to  have  the  slightest  tendency  to 
support  that  decision.^ 

In  all  these  cases,  remarks  of  a  general  nature  were 
mide  by  judges,  relative  to  the  necessity  of  having  a  con- 
sideration appear  upon  the  face  of  such  collateral  prom- 
ises as  come  within  the  statute  of  frauds.  Such  a  propo- 
sition, no  one  disputes ;  but  the  precise  point  is,  whether 
the  requirement  of  the  statute  is  not  complied  with,  when 
a  guarantee  refers  in  terms  to  another  contract,  made  and 
delivered  at  the  same  moment  of  time,  in  which  a  present 
coui^ideration,  for  both  the  writings,  is  expressly  stated. 
Believing  this  to  be  a  plain  question,  upon  the  examina- 
tion I  have  now  given  to  it,  and  that  great  mischief  and 
inconvenience  will  arise  in  the  business  of  the  community, 
if  error  shall  become  established  law  on  this  subject,  I 
have  felt  it  necessary  to  make  these  comments  upon  one 
of  the  decisions  of  this  court.  I  have  made  them  with 
greater  freedom,  because  1  followed  that  decision,  with 
my  associates,  in  the  very  recent  one  which  has  been 
mentioned.  With  my  present  convictions,  I  shall  be  pre- 
pared, hereafter,  to  uphold  the  contracts  and  dealings  of 
men  belonging  to  the  class,  which  are  condemned  in  the 

decision  referred  *to.     We  .oueht  to  feel  no  hesi- 

r  *  335 
tation  in  correcting  the  error,  if  there  be  one ;  be-  *- 

cause  its  correction  can  do  no  possible    injury.     Whenr 

the  rules  laid  down  by  the  courts  become  the  laws  which 


»  See  Clark  v.  Hampton,  4  T.  &  C.  75. 
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sustain  titles  and  contracts,  they  are,  in  general,  to  be 
sacredly  adhered  to,  but  when  they  can  be  used  only  as 
instruments  of  destruction,  error  ceases  to  be  sacred,  and 
principle  and  truth  ought  to  be  re-asserted. 

I  am  of  opinion,  however,  that  the  court  below  erred 
in  supposing  that  the  present  case  was  entirely  undis- 
tinguishable  from  that  of  Brewster  v.  SUenoe.  In  that 
case,  the  guarantee,  Avithout  a  reference  to  the  note  at  the 
the  foot  of  which  it  was  w^ritten,  did  not  state  a  consider- 
ation. In  the  present  one,  the  instrument,  examined  by 
itself,  shows  that  the  plaintiff  was  proposing  to  sell  goods 
to  the  principal  debtor,  and  that  the  guarantee  was  in- 
tended to  assure  to  him  the  payment  for  those  goods.  I 
think,  myself,  that  this  distinction  is  of  no  great  value ; 
because,  for  the  reasons  which  have  been  given,  I  do  not 
doubt,  that  the  defendant's  agreement  would,  for  every 
legal  purpose,  have  been  the  same,  if,  referring  to  the 
principal  contract,  it  had  simply,  and  without  other 
words,  guarantied  the  performance  thereof.  If  that  had 
been  the  form  of  the  writing,  the  one  to  which  it  was  an- 
nexed, and  to  which  it  referred,  would  have  shown  with 
equal  clearness  that  the  intended  sale  of  goods  was  the 
basis  of  both  the  contracts.  There  cannot  be  much  dif- 
ference between  a  promise,  which,  by  its  own  term?, 
guaranties  a  certain  debt  to  be  contracted  by  another 
person,  and  one  which,  in  general  words,  refers  to,  and 
guaranties  the  performance  of  the  other  person's  obligr- 
tion,  when  that  obligation,  on  its  face,  shows  that  the 
thing  guarantied  is  precisely  the  same.  Nor  can  thero 
be  any  wide  distinction  between  a  collateral  undertakin 


in  either  of  these  forms,  to  answer  for  a  credit  to  bo 
given,  and  one  to  answer  for  a  credit  actually  given,  at 
the  very  moment  when  the  undertaking  is  entered  into. 
If,  in  one  of  these  examples,  we  may  look  at  the  principal 
writing,  in  order  to  ascertain  what  it  is  that  is  guarantied 
by  the  instrument  annexed,  and  thus  to  learn  the  consid- 
eration, we  surely  may  do  so,  in  the  other.  Upon  dis- 
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tinctions  such  as  these,  however  *8lender  as  they  ^ 
seem  to  be,  the  case  of  Brewster  v.  Silence  must  ^ 
lijive  proceeded,  and  they  are,  therefore,  just  as  valuable 
us  are  the  principles  which  that  decision  involves.  If 
we  are  to  understand  that  case  as  not  resting  upon  such 
distinctions,  then  we  must  view  it  as  directly  in  conflict 
with  the  Union  Bank  v.  Coster's  Executors,  also  deter- 
itiined  by  this  court,  and  with  a  long  and  unbroken  series 
of  decisions  in  the  courts  of  England,  and  in  this  state, 
l^ut  the  Union  Bank  v.  Costers  Executors,  and  the  numer- 
ous class  of  cases  to  which  it  belongs,  do  not  appear  to 
Jnve  been  even  referred  to;  and,  therefore,  it  could  not 
liive  been  intended  to  overrule  them.  In  that  class,  the 
J) resent  controversy  is  included;  and  however  slight  and 
groundless,  in  principle,  may  be  the  distinction  between 
it  and  the  case  which  the  court  below  profess  to  have 
fallowed,  it  is  nevertheless  a  distinction  which  offers  the 
only  solution  to  that  case. 

Entertaining  no  doubt  that  the  instrument,  on  which 
this  suit  was  brought,  is  a  valid  guaranty,  within  the 
statute  of  frauds,  I  think,  the  judgment  of  the  supreme 
court  should  be  reversed  and  a  new  trial  granted. 

Judgment  reversed,  and  a  new  trial  awarded," 

*  The  statute  of  frauds  of  1813  was  a  substantial  re-enactment  of  that 
of  the  29  Car.  11.  c.  8 ;  the  revised  statutes  of  18S0  having  first  intro- 
duced the  words  "  expressing  the  consideration  ;"  and  this  remained  tlie 
law  of  the  state  for  upwards  of  thirty  years,  giving  rise,  perliaps,  to  more 
litigation,  and  producing  a  greater  conflict  of  opinion  tlian  liad  been  the 
c  ise  under  thrt  act  of  1818.  In  1868,  the  legislature  re-enacted  the  statute 
of  frauds,  omitting  the  words  "  expressing  the  consideration,"  and  it  was 
supposed,  this  had  put  the  question  at  rest.  It  was  accordingly  ruled  by 
the  superior  court  of  New  York,  in  Speyer  v.  Lambert,  1  Sweeny  335, 
that  it  was  no  longer  necessary  that  a  contract  of  guaranty  should  ex- 
]):ess  the  consideration,  and  this  was  conceded  in  Patchen  v.  Brown, 
3  Alb.  L.  J.  150,  though  it  was  there  decided,  that  proof  of  a  considera- 
tion was  necessary  to  support  it.  In  the  recent  case,  however,  of  Castle 
V.  Beardsley,  10  Ilun  343,  the  supreme  court  has  determined,  that  the 
o'lly  effect  of  the  act  of  1863,  c.  464,  was,  to  restore  the  law  to  its  former 
condition  as  it  existed  previously  to  the  enactment  of  the  revi^isl  stat- 
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Cardell  v.  McNiel. 
Ouaraniee  of  Payment 

If  a  vendor  of  goods  deliver  in  part  payment,  the  cliattel-note  of  a  tliird 
person,  and  guaranty  its  payment,  by  parol,  this  is  not  a  promise  to 
answer  for  the  default  of  another,  within  the  statute  of  frauds.  ^ 

*  337  1  *  ^  guarantee  that  the  maker  of  a  chattel-note  is  good,  and  that  the 
X>erson  to  whom  it  is  delivered  will  get  the  chattel,  when  the  note 
becomes  due,  is  one  of  payment,  not  of  collectibility. 

The  court  of  appeals  will  not  reverse  for  an  immaterial  variance  be- 
tween the  pleadings  and  the  proofs,  which  was  amendable  below. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  fifth  district,  where  judgment  entered  upon  the 
report  of  a  referee  was  affirmed. 

This  was  an  action  upon  a  verbal  guarantee  of  a  chattel- 
note.  The  plaintiff  sold  to  the  defendant  a  horse,  and  re- 
ceived in  part  payment  the  chattel-note  of  one  Cornell, 
dated  the  5th  May  1854,  for  $125,  payable  in  a  top-buggy, 
worth  that  amount,  on  the  29th  day  of  June  then  next. 
The  defendant,  through  his  agent,  duly  authorized  to 
make  the  purchase,  warranted  Cornell  to  be  "  good,"  and 

utes  ;  and  inasmuch  as  it  was  held  necessary,  under  the  act  of  1813,  that 
the  consideration  of  a  guarantee  should  appear  on  the  face  of  the  instru- 
ment, either  expressly,  or  by  ncce%%ary  implication  (De  Wolf  ^.  Rabaud, 
1  Pet.  476),  such  is  still  the  law  of  the  state.  In  this  latter  case,  the 
learned  judge  (Talcott,  J.)  expressly  dissents  from  Speyer  u.  Lambert, 
and  it  is  remarkable,  that  Mullen,  P.  J.,  who  took  part  in  the  decision  of 
Castle  ©.  Beardsley,  was  the  judge  who  delivered  the  opinion  in  Patchen 
«j.  Brown.  And  see  Clark  tJ.  Hampton,  4  T.  &  C.  75,  which  was  deter- 
mined under  the  act  of  1863;  until  finally  settled  by  the  court  of  appeals, 
the  question  is  as  much  at  sea  as  ever.  In  Pennsylvania,  under  a  stat- 
ute similar  to  the  act  of  1863,  it  has  been  determined,  that  the  considera- 
tion of  an  agreement  to  answer  for  the  debt  of  another,  need  not  be  ex- 
pressed upon  the  face  of  the  instrument,  but  may  be  shown  by  parol. 
Shivolv  t.  Black,  45  Penn.  St.  345. 
'  p.)"  vvod  in  Losseo  e.  Williams,  6  Lana.  228. 
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that  the  plaintiff  would  get  the  buggy,  when  the  note  be- 
came due.  There  wa3  no  written  guarantee  of  the  note, 
which  turned  out  to  be  worthless.  The  referee  directed 
judgment  in  favor  of  the  plaintiff,  which  was  affirmed  at 
general  term,  and  the  defendant  appealed. 

Morgan,  fbr  the  appellant. 

Churchy  for  the  respondent. 

*CoM8TOCK,  C.  J. — The  contract  for  the  sale  of  r  ^^  ooo 
the  plaintiff's  horse  to  the  defendant,  w'as  con- 
cluded on  the  part  of  the  latter,  by  his  agent.  Acker.  The 
agent  acted  under  a  written  authority,  contained  in  a  note 
addressed  by  the  defendant  to  the  plaintiff,  stating  that 
any  bargain  which  Acker  might  make,  would  be  satisfac- 
tory to  him,  the  defendant.  This  was  a  genei^al  authority, 
and  very  plainly  it  justified  the  agent  in  making  the  en- 
gagement on  which  this  suit  was  brought. 

By  the  te/ms  of  the  contract,  as  testified  to  by  the 
plaintiff's  witness,  Greenfield,  and  as  found  by  the  referee, 
the  horse  was  to  be  paid  for  in  a  span  of  horses  owned 
by  the  defendant,  which  were  to  be  delivered  to  the 
plaintiff;  by  a  note  of  $110,  to  be  signed  by  the  defend- 
ant and  one  Ingham ;  by  a  note  of  $40,  given  by  one 
Burk;  and  by  a  note  of  $125,  given  by  one  Cornell,  pay- 
able in  a  buggy,  on  the  29th  June  1854.  The  defendant, 
through  his  agent,  warranted  Cornell  to  be  "  good,"  and 
that  the  plaintiff  would  get  the  buggy,  when  the  note  be- 
came due.  On  these  terms,  the  sale  was  completed,  and 
the  plaintiff  delivered  his  horse.  The  notes  were  to  be 
sent  to  the  plaintiff  on  the  following  day,  and  they  were 
sent  accordingly.  There  was  no  written  guarantee  of 
the  note  of  Cornell ;  which  turned  out  to  be  worthless. 
The  action  is  founded  on  the  verbal  undertakinjx. 

We  think,  that  the  plaintiff's  acceptance  of  the  note, 

when  it  was  sent  to  him,  without  a  guarantee  indorsed, 
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worked  no  change  in  the  terms  of  the  contract.  The  de- 
fendant, by  his  agent,  agreed  to  be  answerable  for  the 
payment  of  the  note.  *If  that  agreement  was 
^  valid  in  law,  without  being  committed  to  writing, 
there  is  no  fair  pretence  for  saying  that  it  was  waived  or 
discharged,  because  it  was  not  written  upon  or  annexe<l 
to  the  note,  when  the  note  was  sent  to  the  phiintift'  and 
accepted  by  him.  Tlie  guarantee  was  a  verbal  one,  and 
was  accepted  as  such,  wlien  the  horse  was  delivered,  on 
the  completion  of  the  sale,  and  there  is  nothing  in  the 
finding  of  the  referee,  nor  in  the  evidence,  t.'snding  to 
show  that  a  written  undertaking  was  in  the  contempla- 
tion of  the  parties.  The  defendant,  in  effect,  said:  "I 
will  send  you  the  note  of  Cornell,  and  I  agree  to  be  an- 
swerable for  its  payment."  I  am  unable  to  see  how  the 
acceptance  of  the  note  waived  the  agreement. 

We  think,  in  the  next  place,  that  the  guarantee  was,  in 
effect,  one  of  payment,  according  to  the  terms  of  the 
note,  and  not  for  the  collection  of  the  demand  by  process 
of  law.  The  evidence  and  the  finding  are,^that  the  de* 
fendant's  agent  said,  that  the  maker  was  good,  and  that 
he  would  warrant  that  the  plaintiff  would  get  the  buggy, 
when  the  note  fell  due.  The  obvious  meaning  of  this  is, 
that  the  obligation  would  be  paid  at  maturity,  and  accord- 
ing to  its  terms.  The  contract  was,  therefore,  broken, 
and  the  defendant  became  liable  to  suit  upon  it,  when 
Cornell  failed  to  pay,  after  payment  was  due. 

It  is  claimed,  that  the*guarantee  is  void  by  the  statute 
of  frauds.  In  mere  form,  it  was  certainly  a  collateral 
undertaking,  because  it  was  a  promise  that  another  person 
should  perform  his  obligation ;  but,  looking  at  the  sub- 
stance of  the  transaction,  we  see,  that  the  defendant  paid, 
in  this  manner,  a  part  of  the  price  of  a  horse  sold  to  him- 
self. In  a  sense  merely  formal,  he  agreed  to  answer  for 
the  debt  of  Cornell ;  in  reality,  he  undertook  to  pay  his 
own  vendor  so  much  of  the  price  of  the  chattel,  unless  a 

third  person  should  make  the  payment  for  him,  and  there- 
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by  discharge  him.  The  queBtion,  at  this  time,  hardly 
claims  a  discussion,  because  it  was,  in  effect,  decided  by 
this  court,  upon  the  fullest  consideration,  in  Broion  y. 
CnrtisSy  (2  N.  Y.  225).  There,  the  holder  of  a  note  trans- 
ferred it  in  payment  of  his  own  debt,  indorsing  upon  it  a 
guarantee  of  the  payment,  which  expressed  no  con- 
sideration; and  on  that  ground  the  undertaking 
*was  claimed  to  be  void.  It  was  conceded  to  be  ^  „  ^ 
void,  provided  the  statute  applied  to  such  a  case ;  ^ 
it  was,  however,  held  to  be  a  valid  promise,  on  the  ground 
that  the  statute  did  not  apply.  "  In  such  cases,"  it  was 
observed,  "  where  the  party  undertakes,  for  his  own  ben- 
efit, upon  a  full  consideration  received  by  himself,  the 
promise  is  not  within  the  statute."  It  is  impossible  to 
distinguish,  in  principle,  between  that  case  and  the 
present ;  certainly,  no  distinction  can  be  drawn  favorable 
to  the  defendant.  {Johnson  v.  Gilbert^  4  Hill  178 ;  Nelson 
V.  Boynton,  3  Mete.  400.)* 

The  note  of  Cornell  not  being  paid  at  maturity,  fhe  de- 
fendant became  absolutely  charged  as  the  guarantor,  and 
the  debt  was  from  that  time  due  in  money.  It  is  urged, 
however,  that  the  defendant  was  discharged,  by  a  new 
arrangement  made  between  the  plaintiff  and  Cornell. 
This  arrangement  is  not  found  by  the  referee,  and  that 
alone  would  be  a  suflBcient  answer  to  the  proposition. 
But,  upon  the  evidence,  it  is  only  clainied  that  the  plain- 
tiff agreed  to  wait  for  the  buggy,  six  weeks  longer,  that 
Cornell  agreed  to  deliver  it,  at  the  expiration  of  that  time, 
and  if  its  value  was  more  than  $125,  then,  that  the  differ- 
ence was  to  be  paid.  There  is  no  pretence,  that  the  ar- 
ticle was  in  fact  ever  offered  to  the  plaintiff,  nor,  indeed, 
that  it  was  ever  made  for  him.  Assuming  such  an  agree- 
ment to  have  been  proved,  it  was  purely  executory ;  it 
was  never,  in  fact,  executed  j  and  upon  the  plain  principles 


'  And  see  Milk  v.  Rich,  15  Hun  178 ;  Sanders  v.  GUlespie,  59  N.  T. 
SjO  ;  Qallaglier  v.  Nichols,  60  Ibid.  438. 
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of  law,  it  did  not  discharge  the  previous  liability  either  of 
Cornell  or  of  the  defendant.  There  was  no  contract  for  a 
different  article,  which  professed  to  bind  both  the  parties, 
and  nothing,  therefore,  in  judgment  of  law,  was  substitu- 
ted for  the  pre-existing  agreement.  There  was  simply 
an  extension  of  time,  founded  on  no  consideration,  and 
therefore  binding  on  no  one. 

It  is  further  said,  that  the  complaint  counts  upon  a 
warranty  of  the  note,  made  at  the  time  it  was  sent  and 
delivered  to  the  plaintiflF;  whereas,  the  proof  showed  that 
the  only  warranty,  if  made  at  all,  was  given  previously, 
at  the  consummation  of  the  sale,  when  the  horse  was  de- 
livered. To  this  we  answer,  the  variance  does  not  appear 
to  have  been  mentioned  at  the  *trial,  and,  if  it 
-•  had  been,  the  pleading  might  have  been  amend- 
ed, if  necessary,  in  the  court  below.  In  this  court,  we 
do  not  reverse  judgments,  upon  objections  of  such  a  char- 
acter. 

Judgment  affirmed* 


End  of  March  Term. 
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KORTRIGHT    V.  CaDY. 

Mortgage. — Tender. 

A  tender  of  the  principal  and  interest  of  a  mortgage-debt,  at  anj  time 
tiefore  foreclosure,  tbougli  after  the  day  appointed  for  the  imyment 
thereof,  discharges  the  lien  of  the  mortgage ;  bnt  the  debt  remains. 

In  such  case,  it  is  not  neccessary,  that  the  tender  should  be  kept  good; 
nor,  in  a  foreclosure  suit,  is  it  requisite,  to  bring  the  money  into  court, 
since  the  land  is  discharged. 

Kortright  v.  Cady,  23  Barb.  490,  reversed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  first  district,  where  judgment  was  entered  in  favor 
of  the  plaintiff  in  a  foreclosure  suit.  (Reported  below, 
23  Barb.  490,  and  at  special  term,  5  Abb.  Pr.  358.) 

This  was  a  suit  in  equit}^,  commenced  by  bill,  in  1847, 

for  the  foreclosure  of  a  mortgage,  bearing  date  the  2d 

February  1846,  executed  by  Joseph  Blunt,  one  of  the 

defendants,  the  then  owner  of  the  premises,  in  favor  of 

Jonathan  Miller,  to  secure  the  sum  of  $2400,  with  interest. 

Ou  the  20th  March  1847,  Blunt  assigned  this  mortgage  to 
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Kortright  the  plaintiff;  and  in  June  1847,  Howard  C. 
Cady,  the  appellant,  became  the  grantee  of  the  equity  of 
redemption.  After  the  commencement  of  this  suit,  Cady 
was  made  a  party  defendant,  upon  his  own  petition,  and 
put  in  an  answer,  averring,  iiUer  alia,  that  on  the  28th  of 
August  1847  (after  suit  brought),  he  tendered  to  the  plain- 
tiffs solictor,  at  his  office,  and  to  one  Sealy,  the  clerk  and 
general  business  agent  of  the  plaintiff,  who  was  absent 
from  the  state,  the  full  amount  of  the  mortgage-debt,  with 
the  interest  due  thereon,  which  they  refused  to  accept, 
unless  Cady  would  also  pay  certain  taxes  upon  the  mort- 
gaged premises,  which  Kortright  alleged  he  had  dis- 
charged. And  the  defendant  claimed,  that  by  reason  of 
the  making  of  said  tender,  the  land  was  discharged  from 
*  Q44  1  t^®  1^®^  of  the  mortgage.  *The  answer  did  not 
aver  a  continued  readiness  to  pay  the  mortgage- 
debt,  nor  did  the  defendant  offer  to  bring  the  money  into 
court;  and  it  did  not  appear  that  the  tender  had  been 
kept  good. 

The  bill  was  taken  pro  con/esso  against  the  other  de- 
fendants ;  and  upon  a  hearing  at  special  term,  upon  the 
bill,  answer  and  proofi .  before  Cowles,  J.,  a  decree  of 
foreclosure  was  rendered  in  favor  of  the  plaintiff,  and  for 
a  sale  of  the  mortgaged  premises;  which  having  been  af- 
firmed at  general  term,  the  defendant  Cady  took  this  ap- 
peal. 

Van  Cotty  for  the.  appellant. 

Blunty  for  the  respondent. 

Da  VIES,  J. — The  common  law  recognised  two  kinds  of 
landed  security,  respectively  known  as  the  vivum  vadium, 
and  mortuum  vadium.  The  vivum  vadium  consisted  of  a  fe- 
offment to  the  creditor  and  his  heirs,  until,  out  of  the  rent«, 
and  profits,  he  had  satisfied  himself  his  debt;  the  creditor 
took  actual  possession  of  the  estate,  and  received  the  rents, 
and  applied  them,  from  time  to  time,  in  liquidation  of  the 
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debt;  when  it  was  satified,  the  debtor  might  re-enter  and 
maintain  ejectment,  and  it  was  said  to  have  been  called 
vivum  vadium^  because  neither  debt  nor  estate  was  lost. 
This  mode  of  security  is  said  not  to  have  been  very  gen- 
eraly  and  it  was  superseded  by  the  mortuum  vadium^  or 
mortgage,  so  called,  because,  on  breach  of  condition,  the 
estate  was  rendered  indefeasible  in  the  mortgagee,  and 
absolutely  lost  to  the  mortgagor.     Littleton,  §332,  thus 
describes  the  martaum  vadium^  or  mortgage:  "  Item:  if  a. 
feoffment  be  made  upon  such  condition  that  if  the  feoffor 
pay  to  the  feoffee,  at  a  certain  day,  Ac,  forty  pounds  of* 
money,  that  then  the  feoffor  may  re-enter,  Ac.     In  this 
case,  the  feoffee  is  called  the  tenant  in  mortgage,  which  is 
as  much  as  to  say,  in  French,  come  mortgage,  and  in  Latin, 
mortuum  vadium;  and  it  seemeth,  that  the  cause  why  it  is 
called  a  mortgage  is,  that  it  is  doubtful  whether  the  fe- 
offor will  pay,  at  the  day  limited,  such  sum,  or  not;  and  if 
he    doth    not    pay,    then    the    land    which   is    put   in 
♦pledge,  upon  condition  for  the  payment  of  the  r  *  345 
money,  is  taken  from  him  for  ever,  and  so  dead  to 
him,  upon  condition,  Ac.     And  if  he  doth  pay  the  money, 
then  the  pledge  is  dead  as  to  the  tenant."     Upon  the  ex- 
ecution of  such  a  mortgage,  the  legal  estate  vests  in  the 
mortgagee,  subject  to  be  defeated,  on  performance  of  the 
condition  by  the  mortgagor.     To  divQst  the  estate  of  the 
mortgagee,  it  was  necessary  for  the  mortgagor  to  make 
payment  at  the  day,  according  to  the  condition  of  the 
mortgage;  or  if,  at  the  appointed  day,  legal  tender  of  the  • 
money  was  made  and  refused,  the  condition  was  satisfied 
equally  as  if  payment  had  been  made,  and  the  mortgagor 
or  his  heirs  might  re-enter.    This  appointed  day  for  the 
payment  of  the  money,  to  secure  which  the  mortgage  was 
given,  became  known  in  legal  parlance  as  the  latv-day. 
But  a  distinction  was  taken  between  a  sum,  in  the> 
nature  of  a.  gift,  secured  on  the  land,  and  where  the  se- 
curity was  given  to  secure  a  debt  due.    The  former  was, 

ill  the  case  of  a  tender  and  refusal,  absolutely  lost;  but, 
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the  latter,  the  debt,  was  regarded  as  still  subsisting  as  a 
personal  duty,  and  might  be  recovered  by  action  at  law. 
As,  if  A.  borroweth  a  hundred  pounds  of  B.,  and  after 
mortgageth  lands  to  B.,  upon  conditionfor  payment  there- 
of, if  A.  tender  the  money  to  B.,  and  he  refuseth  it,  A. 
may  enter  into  the  land,  and  the  land  is  freed  for  ever  of 
the  condition ;  but  yet  the  debt  remainoth,  and  may  be 
recovered  by  action  of  debt.  But  if  A.,  without  any  loan, 
debt  or  duty  preceding,  enfeoff  B.  of  land,  upon  condition 
for  the  payment  of  a  hundred  pounds  to  B.,  in  the  nature 
of  a  gratuity  or  gift,  in  that  case,  if  he  tender  the  hundred 
pounds  to  him,  according  to  the  condition,  and  he  refuseth 
it,  B.  hath  no  remedy  therefor.  (Co.  Litt.  209  b.)  Lit- 
tleton, in  §  335,  says,  it  is  to  be  remembered,  that  when 
such  tender  of  the  money  is  made,  and  the  feoffee  refuse 
to  receive  it,  then  the  feoffee  hath  no  remedy  by  the  com- 
mon law,  because  it  shall  be  accounted  his  own  folly,  that 
he  refused  the  monev,  when  a  lawful  tender  of  it  was 
made  to  him.  The  same  writer,  in  §  338,  says,  that  in  all 
cases  of  condition  for  payment  of  a  certain  sum,  in  gross, 
touching  lands  or  tenements,  if  lawful  tender  be  once  re- 
»  ^Aa  1  ^^^®^»  ^®  which  ought  to  *tender  the  money  is  of 
-'  this  quit  and  fully  discharged  for  ever  after- 
wards. 

Coke,  in  his  Commentaries,  in  reference  to  these  rules, 
as  applicable  to  tenders  and  their  effect,  says,  it  is  to  be 
implied,  that  the  tender  is  made  at  the  due  time  and  place, 
according  to  the  condition.  The  reason  for  this  is  ob- 
vious, under  the  rules  already  stated,  as  applicable  to  the 
absolute  vesting  of  the  estate,  in  England,  in  the  mort- 
gagee, upon  the  condition  broken.  If  tender  or  payment 
was  not  made  at  the  law-day,  according  to  the  condition, 
the  estate  vested  absolutely  in  the  mortgagee ;  and  by 
the  strict  rules  of  the  common  law,  all  interest  or  right 
therein  of  redemption,  passed  from  the  mortgagor.  If  the 
mortgage-debt  was  afterwards  paid  by  the  mortgagor,  a 

reconveyance  of  the  estate  by  the  mortgagee  was  necos- 
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sary,  to  vest  the  same  in  the  mortgagor.  By  the  civil  law, 
the  debtor  might  redeem  the  estate,  on  payment  of  his 
debt,  at  any  time  before  sentence  passed.  Tlie  doctrine 
of  forfeiture  of  the  common  law  was  decidedly  opposed  to 
this  principle.  In  the  eye  of  equity,  the  absolute  forfeit- 
ure of  the  estate,  whatever  might  be  its  value,  on  the 
breach  of  the  condition,  was  regarded  as  a  flagrant  in- 
justice and  hardship,  although  perfectly  accordant  with 
the  system  on  which  the  mortgage  itself  was  grounded. 
The  courts  of  equity,  therefore,  stepped  in  to  moderate 
the  severity  with  which  the  common  law  followed  the 
breach  of  the  condition.  Leaving  the  forfeiture  to  its 
legal  consequences,  they  operated  on  the  conscience  of  the 
mortgagee,  and  acting  in  persoham^  and  not  in  rerriy  they 
declared  it  unreasonable,  that  he  should  retain  for  his  own 
benefit,  what  was  intended  as  a  mere  pledge ;  and  they 
adjudged  that  the  breach  of  the  condition  was  in  the  na- 
ture of  a  penalty,  which  ought  to  be  relieved  against,  and 
that  the  mortgagor  had  an  equity  to  redeem,  on  payment 
of  principal  and  interest  and  costs,  notwithstanding  the 
forfeiture  at  law.  Thence  grew  up  the  system,  in  Eng- 
land, of  filing  bills  in  equity  to  redeemj  and  in  this  state, 
the  filing  of  bills  in  equity  by  the  mortgagee  to  foreclose 
and  cut  off  this  right  of  redemption  in  the  mortgagor. 

*The  rule  in  England  was,  therefore,  ancient  ^ 
and  well  settled,  that  payment  on  the  law-day  ex-  ^ 
tinguished  the  interest  of  the  mortgagee  in  the  lands 
mortgaged;  and  tender  and  refusal,  at  the  same  time, 
produced  the  same  result.  But  payment  after,  and  ac- 
ceptance, did  not  revest  the  estate  in  the  mortgagor, 
without  a  reconveyance  from  the  mortgagee ;  and  a  ten- 
der and  refusal  would,  of  course,  not  produce  that  re- 
sult. The  mortgagor's  only  remedy  was  to  avail  himself 
of  the  benefit  of  the  rule  in  equity,  and  file  his  bill  to 
redeem. 

The  only  question  presented  for  our  consideration  in 

this  case  is,  whether  a  tender  of  the  sum  due  on  a  mort- 

371 


347  KoRTRiGHT  V.  Cady.        •  [June, 

Opinion  of  the  Court,  per  Davibs,  J. 

gage,  after  the  day  appointed  by  it  for  its  payment,  ex- 
tinguishes the  lien  of  the  mortgage  on  the  land  covered 
by  it.  We  have  seen,  that  by  the  common  law,  such 
tender  and  refusal  upon  the  liiw-day,  extinguishes  the 
lien  of  the  mortgage,  though  the  debt  remains.  In  this 
state,  the  law  is  well  settled,  that  a  mortgage  is  a  mere 
security,  or  pledge  of  the  land  covered  by  it,  for  the 
money  borrowed  or  owing,  and  referred  to  in  it,  and  that 
the  mortgagor  remains  the  owner  of  the  estate  mortgaged, 
and  may  maintain  trespass  as  against  even  the  mortgagee. 
{Runyan  v.  Mersereau,  11  Johns.  534.)  The  debt,  in  the 
eye  of  the  law,  thus  becomes  the  principal,  and  the  landed 
security  merely  appurtenant  and  secondary;  and  the 
rights  of  the  parties  must  be  governed  by  those  princi- 
ples of  law  applicable  to  analogous  cases.  Acceptance 
of  payment  of  the  amount  due  on  a  mortgage,  at  any 
time  before  foreclosure,  has  always  been  held  to  discharge 
the  incumbrance  on  the  land;  as  acceptance  of  the 
amount  for  which  personal  property  was  held,  discharged 
it  from  the  pledge.  Tender  and  refusal  are  equivalent 
to  performance.  {Kemble  v.  Wallis,  10  Wend.  374.)  This 
is  to  be  taken  with  the  reservation  already  stated,  that 
the  debt  or  duty  remained,  and  that  the  rejected  tender, 
at  or  after  the  stipulated  time  of  payment  or  perform- 
ance, has  the  effect  only  to  discharge  the  party  thus  mak- 
ing it  from  all  the  contingent,  consequential  or  accessory 
responsibilities  and  incidents  of  his  contract,  but  w^ith- 
out  releasing  his  prior  debt.  (Coit  v.  Hovston^  3  Johns, 
Ca«.  243.) 

In  Hunter  v.  Le  Conte  (6  Cow.  728),  the  supreme  court 
^  held,  that  a  tender  of  *rent  takes  away  the  right 

^  to  distrain,  till  a  subsequent  demand  and  refusal; 
but  it  does  not  take  away  the  right  to  sue  for  the  rent  as 
for  a  debt ;  it  only  saves  the  interest  and  costs.  And 
t!iat  a  tender  of  rent  makes  a  distress  wrongful,  though 
the  tender  be  not  made  till  after  the  rent-day.     It  will 

roadilv  be  perceived,  that  the  principla  of  this  case  bears 
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directly  upon  the  question  now  under  consideration ;  and 
it  is  not  perceived,  if  it  be  sound,  why  a  tender  and  re- 
fusal of  the  amount  due  on  a  mortgage,  does  not  extin- 
guish its  lien,  equally  with  a  tender  of  rent  and  refusal, 
which,  as  we  have  seen,  extinguishes  the  right  of  dis- 
tress. 

Bjut  a  still  closer  analogy  to  the  present  question  is 
presented  by  the  law  of  tender,  as  to  the  lien  on  goods 
pledged.  Lord  Ch.  J.  Holt,  in  his  opinion  in  the  cele- 
brated case  of  Cogga  v.  Barnard  (2  Lord  Rayra.  909), 
speaking  of  the  fourth  class  of  bailments,  says :  "  If  the 
money  for  which  the  goods  are  pawned  be  tendered  to 
the  pawnee,  before,  they  are  lost,  then  the  pawnee  shall 
be  answerable  for  them,  because  the  pawnee,  bj^  detain- 
ing them,  after  the  tender  of  the  money,  is  a  wrongdoer, 
and  it  is  a  wrongful  detainer  of  the  goods,  and  the  special 
property  of  the  pawnee  is  determined.''  So  also  Comyn  : 
"  By  tender  of  the  money,  the  property  in  the  goods  is 
determined,  ^nd  the  pledge  ought  to  be  returned ;  but  if 
the  pawnee  refuse  to  restor-e  the  pledge,  upon  tender, 
trover  lies  against  him."  (Comyn's  Dig.  tit.  Mortg.  A, 
and  cases  there  cited.)  Holding,  as  we  do,  therefore,  in 
this  state,  that  the  land  mortgaged  is  but  a  security  for 
the  debt  due  to  the  mortgagee,  in  other  words,  a  pledge 
to  him  to  secure  its  payment,  it  is  difficult  to  see,  why 
the  principles  enunciated  and  well  settled  in  reference  to 
the  pledge  of  personal  property  do  not  apply,  and  why  a 
tender  and  refusal,  at  any  time,  of  the  full  amount  of  the 
debt  due,  does  not  extinguish  the  lien  of  the  mortgagee 
or  pledgee,  in  the  one  case,  as  it  clearly  does  in  the 
other. 

But,  I  think,  we  are  not  left  at  liberty  to  settle  this 

case  on  principle,  but  are  to  regard  it  as  authoritatively 

disposed  of  by  the  courts  of  this  state.     A  very  careful 

examination  of  the  decisions  has  brought  my  mind  to  the 

conviction,  contrary  *to  my  first  impression,  that     ^ 

we  should  regard  the  question  now  presented  as  *- 
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11.'  open  to  further  discussion.  I  shall  recur  to  the  cases 
ill  uliich  this  question  has  arisen;  and  I  think,  an  exam- 
iii  ition  of  them  will  lead  to  the  same  conclusions  to  which 
I  h  ive  arrived. 

The  first  in  chronological  order  is  that  of  Jackson  v. 
('  ff/fs  (18  Johns.  110),  decided  in  the  supreme  court,  in 
1820.  In  that  case,  the  defendant,  the  mortgagor,  while 
the  advertisement  of  the  sale  of  the  mortgaged  premises 
was  penduig,  tendered  to  the  plaintiff,  an  assignee  of  a 
bond  and  mortgage  on  premises  occupied  and  owned  by 
the  defendant,  the  amount  due  on  the  mortgage  and  the 
expense  of  the  advertisement  of  sale.  The  tender  was 
made  to  the  attorney  for  the  plaintiff,  who  had  in  his 
hinds  the  bond  and  mortgage  for  foreclosure;  the  money 
\vas  refused,  and  the  sale  took  place,  and  the  plaintiff  be- 
came the  purchaser  and  brought  ejectment  for  the  prem- 
ises. The  case  turned  upon  the  effect  of  the  tender, 
made,  as  it  was  conceded,  after  the  law-day.  The  court 
held,  that  the  tender  and  refusal,  although  made  after 
the  law-day,  extinguished  the  lien  of  the  mortgage,  and 
that  the  plaintiff  could  not  recover.  This  case  has  been 
criticised,  and  its  authority  attempted  to  be  weakened, 
because,  in  the  citations  from  Bacon  and  Coke,  the  dis- 
tinction was  not  noticed  that  they  referred  to  and  spoke 
•of  the  effect  of  tenders  at  the  law-day.  But  an  examin- 
ation of  the  context  of  the  opinion  shows,  I  think,  that 
the  learned  judge  who  delivered  it  was  not  unmindful  of 
this  fact,  and  intended  to  hold  that,  in  the  light  mortgages 
were  regarded  in  this  state,  it  was  quite  unimportant 
whether  the  tender  was  made  at  the  law-day  or  after. 
The  court,  in  that  case,  certainly  held,  that  a  tender  after 
the  law-day  extinguished  the  lien  of  the  mortgage. 

In  Merritt  v.  Lamlicrt  (7  Paige  344),  decided  by  Chan- 
cellor Walworth,  in  1838,  he  held,  that  a  tender  of  the 
amount  due  on  a  mortira^ro,  after  the  law-dav,  did  not  ex- 
tinguish  the  lien  of  the  mortgage ;  he  reviews  the  decis- 
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ion  of  the  supreme  court  in  Jackson  v.  Crafts  (supra),  and 
holds  that  it  is  not  sound  law. 

*The  same  question  arose  again  in  the  supreme  r  *  oca 
court,  in  the  case  of  Edtvards  v.  Farmers'  Fire 
Insuranoeand  Loan  Company  (21  Wend.  467).  It  is  to  be 
observed,  that  this  case  and  that  of  Merritt  v.  Lambert 
originated  from  the  same  transaction.  Edwards,  the 
mortgagor,  after  the  law-day  had  passed,  tendered  to  the 
defendants,  the  mortgagees,  the  full  amount  of  the  mort- 
gage, and  the  costs  and  expenses  of  a  foreclosure  and  sale, 
upon  which  the  defendants  had  become  the  purchasers. 
It  was  contended  on  the  part  of  the  plaintiff,  and  so  held 
by  the  court,  that  the  defendants,  by  the  sale  at  which 
they  became  purchasers,  on  the  foreclosure  of  a  mortgage 
to  them,  stood  in  the  same  position  they  did  originally  as 
mortgagees,  and  had  no  higher  nor  other  rights  or  equi- 
ties. Other  questions  arose  in  the  case;  but  the  main 
one  discussed,  and  upon  which  the  supreme  court  passed, 
was,  whether  the  tender  and  refusal,  after  the  law-day, 
extinguished  the  lien  of  the  mortgage.  The  opinion  of 
the  court  was  delivered  by  Cowen,  J.,  who  exhausted 
the  law  on  the  subject;  his  reasons  and  the  authorities 
there  cited  seem  to  me  fully  to  sustain  the  conclusion  to 
which  he  arrived,  that  in  this  state,  a  tender  and  refusal 
of  the  amount  due,  at  any  time  after  the  mortgage-debt 
became  due,  extinguished  the  lien  of  the  mortgage.  Chief 
Justice  Nelson  concurred  in  this  result — Justice  Bbonson 
dissenting. 

The  case  was  taken  to  the  court  for  the  correction  of 
errors,  and  the  judgment  of  the  supreme  court  was  af- 
firmed. (26  Wend.  641.)  Two  opinions  were  delivered 
in  that  court :  one  by  Chancellor  Walworth,  in  favor  of 
reversing  the  judgment  of  the  supreme  court,  on  two 
grounds — first,  that  the  agreement  for  sale  made  by  the 
company  with  the  Merritts,  mentioned  in  the  pleadings, 
was  a  valid  sale  by  the  defendants  of  the  premises,  within 

t^  *     '  ^^^  thoir  charter,  and  that,  consequently,  they 
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were  no  longer  the  owners  of  the  mortgaged  premises; 
secondly,  that  the  tender  of  the  mortgage-money,  after 
there  had  been  a  default  to  pay  it  at  the  day,  cannot  have 
the  legal  effect  of  depriving  the  mortgagee  of  his  secur- 
ity, if,  for  any  cause,  he  does  not  think  proper  then  to  re- 
ceive the  amount  so  tendered.  The  Chancellor  enlarges 
^  upon  the  second  ground,  *and  restates  the  reasons 

■'  which  he  had  given  for  his  opinion  in  Merritt  v. 
Lambert  {supra);  he  says :  "  It  now  remains  for  the  other 
members  of  this  court  to  decide,  whether  the  vice-chan- 
cellor and  Mr.  Justice  Bbonson  and  myself,  on  the  one 
side,  or  the  other  two  justices  of  the  supreme  court  and 
the  assistant  vice-chancellor,  on  the  other,  have  taken  the 
correct  view  of  the  important  legal  questions  involved  in 
the  case."  It  does  not  appear  from  the  reported  cases, 
whether  the  vice-chancellor  and  Mr.  Justice  Bronson  con- 
curred with  the  chancellor  in  his  views  on  the  second 
point  above  referred  to,  and  which,  it  is  evident,  he  re- 
garded as  the  controlling  one  in  the  case.  This  question 
is  the  main  one  considered  by  Senator  Verplanck,  who 
delivered  the  opinion  of  the  court  for  affirmance.  He 
discusses  this  question  with  his  usual  learning  and  re- 
search, and  arrives  at  the  clear  conclusion,  that  a  tender 
of  the  amount  due  on  a  mortgage,  after  the  law-day,  ex- 
tinguishes the  lien  of  the  mortgage.  It  does  not  appear 
distinctly,  that  all  the  judges  voting  for  affirmance  con- 
curred with  him  upon  this  ground ;  but  I  think,  the  case, 
as  stated  by  the  reporter,  shows  that  they  must  have 
done  so.  If  we  should  adhere  to  the  rule  laid  down  by 
this  court  in  James  v.  Patten  (6  N.  Y.  9),  it  must  be  held, 
that  the  judges  concurring  in  the  opinion  delivered  by 
Senator  Verplanck  are  to  be  regarded  as  agreeing  with 
hira  upon  all  the  points  discussed;  but  irrespective  of 
that  rule,  we  think  it  quite  clear,  that  the  case  was  de- 
cided on  that  point. 

The  same  question  was  again  presented  in  the  supreme 
court  in  Arnot  v.  Fost  (6  Hill  65).     The  court  was  then 
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held  by  the  same  judges  as  sat  in  Edioards  v.  Farmers' 
Fire  Insurance  and  Loan  Company  (supra).  Bronson,  J., 
delivered  the  opinion  of  the  court  in  this  case,  and  says: 
"  It  has  always  been  held,  that  a  tender  at  the  day  dis- 
charged the  lien  of  the  mortgage ;  and  although  a  clear 
departure  from  the  old  law,  it  is  fully  settled  in  this  state, 
that  a  tender  after  the  day  will  have  the  same  effect. 
(Citing  Jackson  v.  Grafts^  and  Edvxirds  v.  Farmers^  Loan 
Company,  supra,)  I  know,  that  in  the  case  of  Edioards  v. 
Farmers^  Loan  Company  the  law-day  was  extended  by  the 
charter  of  the  company;  but  the  broad  principle  was 
asserted,  *that  a  tender  at  any  time  before  fore-  p  ^  oro 
closure,  although  the  law-day  has  passed,  will 
have  the  effect  of  dischargihg  the  lien  of  the  mortgage." 
The  judgment  in  this  case  was  reversed  in  the  court 
for  the  correction  of  errors,  by  a  vote  of  eleven  to  nine. 
(2  Denio  344.)  Senator  Hard,  who  delivered  the  first 
opinion  for  reversal,  says : — "  It  is,  undoubtedly,  a  well- 
settled  principle,  that  a  tender  at  the  day,  of  the  amount 
secured  by  a  mortgage  upon  lands,  extinguishes  the  lien. 
It  has  been  decided,  in  this  state,  although  the  principle 
is  a  departure  from  the  ancient  law,  that  a  tender  after 
the  day  and  before  foreclosure  discharges  the  lien."  But 
he  adds,  that  "  where  the  mortgaged  has  been  foreclosed, 
there  is  no  authority  for  saying  that  a  tender  to  the  pur^ 
chaser  under  the  foreclosure,  will  extinguish  his  title." 
He  then  discusses  the  cases  of  Jackson  v.  Crafts  and  -Ei- 
wards  v.  Farmers^  Loan  Company,  and  holds,  that  they 
decide  nothing  in  conflict  with  this  proposition.  Upon 
this  ground,  he  was  for  rever^ial  of  the  judgment  of  the 
supreme  court ;  and  he  certainly  advances  nothing  in 
conflict  with  what  he  states  had  been  decided  in  this 
state,  to  wit,  that  a  tender  after  the  day  and  before  fore- 
closure discharges  the  lien.  An  examination  of  the  opin- 
ion delivered  by  Senator  Porter,  will  show  thsit  his  vote 
for  reversiil  proceeded  on  the  ground  thit  the  purcliaser 
at  the  mortgage-sale  could  not  be  divested  of  the  title  he 
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acquired  at  it,  by  a  tender  of  the  amount  due  on  tlie 
mortgage  by  the  mortgagor.  I  do  not  understand  this 
Senator  as  advancing  any  idea  in  conflict  with  the  rule  of 
decision  as  stated  by  Senator  Hard. 

It  is  true,  that  Senator  Johnson,  in  his  opinion,  proceeds 
to  show  that  the  cases  of  Jackson  v.  Crafts  and  Edwards 
V.  Farmers'  Loan  aiid  Trust  Company  fail  to  establish  the 
rule  that  an  unacceoted  tender  to  the  creditor,  bv  one 
entitled  to  redeem  a  mortgage,  made  after  the  law-day, 
will  extinguish  the  lien  of  the  mortgage.  After  discuss- 
ing these  cases,  he  says: — "I  think,  therefore,  it  may  be 
safely  assumed,  that  there  is  no  binding  authority  requir- 
ing us  to  hold  that  a  mere  tender,  after  the  day  of  pay- 
ment has  passed,  will  have  the  effect  of  discharging  the 
lien."  He  then  discussed  the  effect  of  the  sale  upon  the 
^t  Q CO  1  right  *of  redemption;  and,  upon  both  grounds, 
was  in  favor  of  reversing  the  judgment  of  the 
supreme  court.  Senator  Sedgwick  concurred  with  Sen- 
ator Johnson  substantiallv,  and  Senators  Bockeb  and 
Clark  delivered  verbal  opinions  in  favor  of  reversing,  on 
the  ground  that  a  tender  after  the  law-day  did  not  ex- 
tinguish the  lien.  Taloott,  Senator,  who  delivered  an 
opinion  for  affirmance,  discusses  both  grounds ;  and,  in 
reference  to  the  tender  extinguishing  the  lien  of  the 
mortgage,  says,  after  citing  the  cases  of  Jackson  v.  Crafts 
and  Edwards  v.  Farm^ers'  Loan  Company,  and  that  of  Bur- 
nett v.  Denniston  (5  Johns.  Ch.  35) : — "  These  cases  hold 
that  a  tender  will  discharge  the  lien  of  the  mortgage, 
though  not  made  until  after  the  law-day;  and  that  doc- 
trine is  in  accordance  with  the  theory  of  mortgages  now 
well  established  by  a  series  of  recent  decisions."  Gardiner, 
President,  delivered  an  opinion  in  favor  of  affirmance, 
discussing  only  the  effect  of  the  sale ;  and  Senator  Lester 
also  delivered  an  opinion  for  affirmance,  on  what  grounds 
it  is  not  stated.  Assuming  that  the  nine  members  who 
voted  for  affirmance  concurred  in  the  opinion  of  Senator 

Tat.<^ott,  and  that  the  five  Senators  who  voted  for  rever- 
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sal,  and  expressed  no  opinion,  concurred  in  the  views 
expressed  by  Senators  Johnson,  Sedgwick,  Bockeb  and 
Clark,  we  then  have  eleven  members  of  the  court 
affirming  it  to  be  the  well-settled  rule  in  this  state,  that  a 
tender  after  the  law-day  will  extinguish  the  lien  of  the 
mortgage, 

This  brief  review  of  the  course  of  decisions  in  this 
state,  it  is  submitted,  shows  that,  in  truth,  the  rule  has 
prevailed  here,  and  been  well  recognised,  ever  since  the 
decision  of  Jackson  v.  Crafts^  in  1820;  and  that  the 
doubts  thrown  upon  that  decision  by  the  Chancellor,  in 
Merritt  v.  Lambert^  have  never  been  adopted  by  any 
other  court  in  this  state,  but  were  distinctly  repudiated 
and  overruled  by  the  court  of  errors  in  Edtoards  v.  Farm- 
crs'  Loan  and  Trust  Company,  and  by  the  supreme  court 
subsequently  in  Arnot  v.  Post ;  and  this  rule  was  again 
affirmed  in  that  case  by  the  court  of  errors,  in  1845.  We 
are  bound,  therefore,!  think,  to  regard  this  as  the  settled 
law  of  this  state,  and  are  not  at  liberty  to  return 
to* the  old  rule  of  the  common  law,  which  has  been  ^ 
shown  to  be  wholly  inapplicable  to  the  light  in  which 
mortgages  are  regarded  in  this  state. 

It  is  not  perceived,  how  the  mortgagee  is  to  be  embar- 
rassed, or  his  security  impaired,  by  the  adoption  of  this 
rule,  as  seems  to  be  supposed  by  the  Chancellor  in  Ed- 
wards  v.  Farmers^  Loan  Company  (26  Wend.  552).  If 
the  mortgagor  does  not  tender  the  full  amount  due,  the 
lien  of  the  mortgage  is  not  extinguished.  The  mortgagee 
runs  no  risk  in  accepting  the  tender;  if  it  is  the  full 
amount  due,  his  mortgage  lien  is  extinguished  and  his 
debt  is  paid;  this  is  all  he  has  a  right  to  demand  or  ex- 
pect, and  all  he  can,  in  any  contingency,  obtain.  His 
acceptance  of  the  money  tendered,  if  inadequate  and  less 
than  the  amount  actually  due,  only  extinguishes  the  lien 
pro  taniOy  and  the  mortgage  remains  intact  for  the  resi- 
due.    A  much  greater  hardship  might  be  imposed,  and 

serious  injury  be  produced,  by  holding  that  the  raort- 
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gagor  cannot  extinguish  the  lien  of  the  mortgage,  by  a 
tender  of  the  full  amount  due.  It  has  never  occurred  to 
any  judge  to  argue,  that  a  pawnee  was  in  great  peril,  and 
in  danger  of  losing  the  benefit  of  his  pawn,  by  the  enforce- 
ment of  the  well-settled  rule,  that  a  tender  of  the  amount 
of  the  loan  and  interest,  and  refusal,  extinguished  the  lien 
on  the  pawn.  Littleton  well  says,  that  it  shall  be  ac- 
counted a  man's  own  folly,  that  he  refused  the  money 
when  a  lawful  tender  of  it  was  made  to  him.  The  only 
effect  upon  the  rights  of  the  mortgagee  is,  that  the  land 
or  thing  pledged  is  released  from  the  lien,  but  the^debt 
remaineth. 

The   only    remaining   question    to  be   considered    is, 
whether  the  tender  in  this  case  was  well  made,  it  not  be- 
ing followed  with  the  allegation  of  tovis  temps  prist,  and 
the  money  not  having  been  brought  into  court.     It  will 
be  seen,  by  reference  to  the  authorities,  that  these  are  not 
required,  when  the  tender  has  only  the  effect  of  extin- 
guishing the  lien,  and  does  not  operate  to  discharge  the 
debt  or  sum  owing.     In  the  latter  case,  the  averment  of 
touts  temps  prist,  followed  up  by  bringing  the  money  into 
court,  is  essential  to  a  good  plea  of  tender.  (Hums  v.  Pep- 
Joe,  8  East  168;   Giles  v.  Martis,  1  Lord  Raym.  254.)     But 
^    r  r  -1  ^f  '^  *man  makes  a  bond  for  the  payment  of  a  loan  of 
^  mone}^  and  afterwards  make  a  defeasance  for  the 
payment  of  a  lesser  sum  at  a  day,  if  the  obligor  tender  the 
lesser  sum  at  the  day,  and  the  obligee  refuse  it,  he  shall 
never  have  any  remedy  by  law  to  recover  it,  because  it  is 
no  parcel  of  the  sum  contained  in  the  obligation.     And  in 
this  case,  in  pleading  of  the  tender  and  refusal,  the  party 
shall  not  be  driven  to  plead  that  he  is  yet  ready  to  pay  the 
same,  or  to  render  it  in  court     (Co.  Litt.  note  to  §  335.) 
The  same  principle  was  held  by  the  supreme  court  of  this 
state,  in  Hunter  v.  Le  Conte  (6  Cow.  728),  and  cases  there 
cited. 

No  question  in  reference  to   the  taxes  arises  in  this 

cause,  upon  the  facts  found  by  the  referee.     The  referee 
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found  in  favor  of  the  appellants  upon  the  question  relat- 
ing to  them ;  and  to  his  finding  in  that  respect,  the  plain- 
tiflf  took  no  exception.  It  is  not,  therefore,  to  be  reviewed 
in  this  court.  The  judgment  appealed  from  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

CoMSTOCK,  C.  J. — After  the  suit  was  commenced  to 
foreclose  the  mortgage,  Cady,  who  had  become  the  owner 
of  the  land,  tendered  the  amount  due,  with  the  costs, 
which  being  refused,  he  set  up  the  tender  in  his  answer, 
in  bar  of  the  further  maintenance  of  the  action.  The  only 
question  in  the  case  is,  whether  a  tender,  made  after  a 
mortgage  is  due,  by  the  owner  of  the  lands  mortgaged, 
discharges  the  lien. 

Forty  years  ago,  this  question  was  fully  determined  by 
the  supreme  court  of  this  state,  in  the  case  of  Jackson  v. 
Crafts  (18  Johns.  110).  Mr.  Justice  Woodworth,  in  de- 
livering the  opinion  ef  the  court,  observed: — "Prom  the 
nature  of  the  interest  the  mortgagee  has,  there  is  no  neces- 
sity of  a- reconveyance  by  him  to  the  mortgagor,  after  the 
mortgage  has  been  paid.  When  that  is  done,  the  mort- 
gagee has  no  title  remaining  in  him  to  convey,  and  conse- 
quently, by  our  laws,  on  payment  of  the  money,  he  is  not 
deemed  a  trustee,  holding  the  legal  estate  for  the  benefit 
of  the  mortgagor.  The  only  question,  then,  is,  whether 
tender  and  refusal  are  equivalent  to  ^payment."  ^  ^  -^ 
Having  thus  truly  stated  the  relation  between  ^ 
mortgagor  and  mortgagee,  according  to  the  law  as  it  was 
then,  and  has  been  ever  since,  well  settled  in  this  state,  he 
cited  some  of  the  early  English  authorities,  holding  that 
a  tender  of  the  money  due  discharged  the  land  from  the 
lien. 

Nearly  twenty  years  after  this  decision  was  made,  the 

same  question  again  arose  concurrently,  or  nearly  so,  both 

in  the  court  of  chancery  and  the  supreme  court.     The 

case  in  each  of  those  courts  originated  in  the  same  trans- 
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action,  which  was  this:  In  1823,  one  Edwards  mortgaged 
land  in  Buffalo  to  the  Farmers'  Fire  Insurance  and  Loan 
Company  in  Now  York.  The  company  foreclosed  that 
mortgage  in  chancery,  in  1833,  and  at  the  sale  under  the 
foreclosure,  Tibbetts,  their  president,  purchased  a  portion 
of  the  lands  for  the  benefit  of  the  company,  so  that  the  com- 
pany was  deemed  the  real  purchaser.  In  1835,  they  entered 
into  awritten  contract  with  W.T.&  Isaac  Merritt,  whereby 
they  agreed  to  aell  to  them  the  land  so  purchased,  and  the 
Merritts  paid  a  part  of  the  price  agreed  on.  By  a  clduse 
in  the  charter  of  the  company,  it  was  declared^  that  when 
the  corporation  became  the  purchaser  of  any  land  mort- 
gaged to  them,  the  mortgagor  should  have  the  right  of 
redemption  of  such  lands,  on  payment  of  principal,  inter- 
est and  costs,  so  long  as  the  same  should  remain  in  the 
hands  of  the  corporation  unsold.  After  the  company 
made  the  said  contract  of  sale  to  the  Merritts,  Edwards, 
the  mortgagor,  claiming  that  the  lands  in  question  still 
remained  in  the  hands  of  the  company  unsold,  tendered 
to  them  the  amount  of  the  mortgage-debt,  with  interest 
and  costs,  and  demanded  a  release  or  reconveyance  of  the 
premises.  The  tender  and  release  being  refused,  he 
brought  ejectment  against  the  company  in  the  supreme 
court.  (Edtvarda  v.  The  Farmers*  Fire  and  Loan  Com- 
pany, 21  Wend.  467.) 

The  controversy  in  chancery  was  upon  a  bill  filed  by 
the  Merritts  to  enforce  the  specific  performance  of  a  con- 
tract with  one  Lambert  for  the  exchange  of  the  same 
lands  for  other  real  estate  in  the  city  of  New  Yo^rk ;  and 
the  question  was,  whether  they  could  make  title  to  the 
said  lands  in  Buffalo.  Before  filing  that  bill,  the  heirs  of 
*  qa;7  1  Tibbetts  had  conveyed  to  *the  Merritts,  in  pursu- 
^  ance  of  the  contract  of  the  company ;  but  that 
conveyance  was  given  after  the  above-mentioned  tender. 
(Merritt  v.  Lambert^  7  Paige  344.)  The  question  of  title  in 
both  of  these  controversies  depended  on  two  considera- 
tions* ;  First,  did  the  lands  remain  in  the  hands  of  the 
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company,  unsold,  notwithstanding  the  contract  to  Bell 
them  to  the  Merritts?  Socondly,  if  bo,  then,  did  the  ten- 
der by  the  mortgagor  discharge  the  lien  of  the  mortgage? 
— it  being,  of  course,  conceded  that  under  the  said  clause 
in  the  charter,  the  right  to  pay  off  or  redeem  the  mort- 
gage existed,  notwithstanding  the  foreclosure  and  pur- 
chase by  the  company.  The  Chancellor  was  of  opinion 
that  the  contract  with  the  Merritts  was,  in  effect,  a  sale  to 
them,  which  cut  off  all  the  rights  of  the  mortgagor ;  in 
other  words,  that,  by  reason  of  that  sale  having  been 
made,  the  saving  clause  in  the  charter  had  no  effect.  He 
was  also  of  opinion,  that  if  the  right  to  redeem  was  still 
left  in  the  mortgagor,  a  mere  tender,  unaccepted,  did  not 
discliarge  the  lien. 

In  giving  his  views  upon  the  last-mentioned  question, 
the  Chancellor  criticised  the  opinion  of  Judge  Wood- 
worth  in  Jackson  v.  Grafts  (supi^a),  for  the  reason  that  the 
English  authorities  which  he  referred  to  related  to  a  ten- 
der on  the  day  when  the  mortgage-debt  became  due. 
(Bac.  Abr.,  tit.  Tender,  P.;  Co.  Litt.  209  b,  §  338;  20  Vi- 
ner,  tit.  Tender,  N.  §  4.)  On  this  criticism,  1  shall  make 
one  or  two  observations.  By  the  ancient  common  law,  a 
mortgage  was  a  grant  of  lilnd  defeasible  on  the  condition 
Bubsoquent  of  paying  the  money  at  the  exact  time  speci- 
fied. (1  Powell  on  Mortgages  4.)  On  failure  to  perform 
that  condition,  the  grant  was  absolute,  and  neither  tender 
nor  payment  made  afterwards  could  have  the  effect  to 
revest  the  title.  The  specified  time  of  payment  was 
called  the  1  iw-day,  because,  after  default,  the  legal  rights 
of  tlie  mortgagor  were  gone.  The  estate  became  vested 
in  the  mortgagee  absolutely,  because  the  original  grant 
was  freed  from  the  condition.  "  For  these  reasons,"  the 
Chancellor  himself  remarked,  "  it  is,  that  the  mortgagor, 
or  his  assigns,  or  subsequent  incumbrancers  upon  the 
mortgaged  premises,  are  driven  to  a  bill  to  redeem,  where 
the  mortgagee  refuses  to  receive  what  is  equitably  due 
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*to  him.  But  this  could  not  be  necessary,"  he  added, 
"if  a  mere  tender  of  the  amount  due,  after  the  mortgage 
has  become  forfeited^  would  have  the  legal  effect  of  dis- 
charging the  mortgaged  premises  from  the  lien  of  the 
mortgage."  It  is  a  self-evident  proposition,  which 
the  Chancellor  need  not  have  undertaken  to  prove,  that 
when  the  law  was,  that  even  payment  after  the  law-day 
would  not  discharge  the  mortgage,  a  mere  tender  could 
not  have  such  an  effect.  He  was  probably  quite  correct 
in  saying,  that  the  English  authorities  cited  by  Judge 
WooDWORTH  referred  to  tender  at  the  day,  because  those 
authorities  were  of  a  date,  when  even  payment  after  the 
day  did  not  divest  the  estate  or  interest  of  the  mortgagee. 
But  Judge  WooDWORTH  and  the  eminent  men  who  sat  with 
him  on  the  bench  of  the  supreme  court  considered,  what 
the  learned  Chancellor  seems  to  have  failed  to  notice,  the 
fundamental  change  which  the  law  of  mortgage  had  un- 
dergone, long  before  the  decision  in  Jackson  v.  Crofts 
was  pronounced.  In  this  state,  a  mortgage  had  always 
been  regarded  as  a  mere  security  or  pledge  for  the  debt ; 
and  the  rule  had  always  been,  that  payment  at  any 
time  discharged  the  lien,  so  that  no  reconveyance  of  the 
estate  was  necessary. 

It  seems  to  me,  therefore,  that  the  authorities  cited  by 
the  supreme  court,  on  the  effect  of  tender,  were  extremely 
pertinent  to  the  question,  because  they  showed  very  con- 
clusively that  a  tender  at  the  law-day  had  the  same  effect 
on  the  mortgage  as  a  payment  on  that  day.  Underlying 
this  particular  proposition,  of  course,  was  the  more  gene- 
ral doctrine,  that  when  a  certain  effect  must  be  given  to 
a  payment,  a  tender  will  have  a  like  effect.  This  was 
what  the  supreme  court  undoubtedly  meant,  and  the 
authorities  cited  simply  showed  the  application  of  the 
principle  to  the  law  of  mortgage.  Tlje  principle  itself, 
or  its  application,  was  not  questioned  by  the  Chancellor; 
but  he  did  not  consider,  so  far  as  appears,  that  the  rule 

had  become  entirely  settled,  giving  to  a  payment  after 
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the  day,  and  on  the  day,  precisely  the  same  consequences. 
I  think,  therefore,  with  great  respect  for  a  jurist  so 
learned  and  accurate,  that  he  differed  from  the  supreme 
court,  and  criticised  its  opinion,  withou^^  due  reflection 
upon  the  real  ground  of  the  decision. 

*I  turn  now  to  the  controversy  which  arose  r  ^  orq 
concurrently  in  the  supremo  court,  and  directly 
presented  the  question  for  the  second  time  in  that  court. 
{Edwards  v.  Tlie  Farmers^  Fire  Insurancs  and  Loan  Com- 
pany, supra.)  At  the  trial,  the  circuit  judge  had  ruled 
in  favor  of  Edwards,  the  mortgagor,  upon  both  the  points 
above  stated ;  that  is  to  say,  he  held  that,  notwithstand- 
ing the  contract  of  sale  to  the  Merritts,  the  lands  in  ques- 
tion still  remained  in  the  hands  of  the  company  unsold, 
and  that  the  tender  after  the  law-day  extinguished  the 
lien  of  the  mortgage;  the  foreclosure  itself  having  fto 
contrary  effoct,  according  to  the  express  provision  of  the 
charter.  The  plaintiff  had  a  verdict  accordingly ;  -  a  new 
trial  was  moved  for  in  the  supreme  court,  and  denied — 
the  opinion  of  the  court  being  delivered  by  Mr.  Justice 
CowEN,  who  examined  both  these  questions,  and  es- 
pecially the  one  now  presented  to  us,  at  great  length  and 
with  great  ability.  In  the  course  of  the  discussion,  he 
also  spoke  of  the  provision  in  the  charter  as  an  extension 
of  the  law-day ;  but  to  that  consideration,  I  think,  only 
small  importance  should  bo  attached,  for  the  charter  only 
extended  the  "  right  of  redemption,^'  in  other  words,  the 
right  to  pay  off  the  mortgage,  leaving  the  effect  of  an  un-' 
accepted  tender  to  depend,  as  it  did  before  the  foreclo- 
sure, upon  general  principles  of  law.  If  the  concurrence 
of  Chief  Justice  Nelson  had  been  placed  on  this  special 
and  narrow  ground,  undoubtedly,  he  would  have  so  stated. 
Mr.  Justiccr  Bronson  dissented  from  the  conclusion ;  bat 
whether  on  the  ground  that  the  executory  sale  to  the 
Merritts  had  cut  off  all  the  rights  of  the  mortgagor,  or  on 
the  ground  that  a  mere  tender  does  not  remove  the  lien 

of  a  mortgage,  does  not  appear. 
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After  a  decision  so  authoritative  as  that  of  Jackson  v. 
Vra/ts,  and  the  lapse  of  nearly  twenty  years,  there  bein.Lc 
in  the  intermediate  time  at  least  two  distinct  recogni- 
tions of  the  doctrine  in  the  supreme  court  (5  Wend.  617 ; 
11  Id.  5S8),  this  question  might  well  have  been  regarded 
as  at  rest.  It  sprang,  however,  into  a  new  existence 
under  the  opinion  of  the  Chancellor;  and  althou<^h  the 
supreme  court,  with  a  new  bench  of  judges,  re-affirmed  its 
*  ^60  1  P^s'^^^^i  after  a  most  elaborate  and  ^searching 
examination,  the  subject  was,  perhaps,  a  suitable 
one  for  final  adjudication  in  the  tribunal  of  last  resort. 
The  action  of  ejectment  was  accordingly  carried  to  th<! 
court  for  the  correction  of  errors,  w-hich  affirmed  the 
judgment  of  the  supreme  court.  {Fanwri  Fire  Ins^urn'-e. 
and  Loan  Company  v.  Edwards,  26  Wend.  541.)  The 
cause  was  most  fully  argued  by  some  of  the  ablest  gen- 
tlemen at  the  bar,  and  the  decision  of  the  court  was  pro- 
nounced, beyond  all  possibility  of  civil,  on  the  very  point 
now  in  controversy.  The  Chancellor,  who  was  a  mem- 
ber of  the  court,  and  could  and  did  take  part  in  the  de- 
cision, was  for  reversal  on  two  grounds,  which  he  statetl : 
1.  That  the  written  contract  to  sell  the  premises  to  tho 
Merritts  was  a  sale,  within  the  meaning  of  the  saving 
clause  in  the  charter  of  the  company ;  after  that  contract 
was  made,  and  a  part  of  the  purchase-money  paid,  he 
thought,  the  lands  no  longer  remained  in  the  hands  of  the 
company,  unsold,  so  as  to  authorize  the  mortgagor  to 
redeem.  2.  On  the  ground,  that  a  tender  of  tlic  mort- 
gage-money, after  default  in  payment  at  the  day,  ccmld 
not,  in  any  case,  have  the  effect  to  extinguish  the  lien. 
With  the  Chancellor  concurred  seven  of  the  Senators. 

Senator  Vebplanck  delivered  an  opinion  in  favor  of  af- 
firmance, discussing,  on  the  other  side,  the  same  questions 
and  no  others ;  he  made  no  attempt  to  sustain  the  decis- 
ion on  the  ground  that  the  law-day  of  the  mortgage  was 
extended  by  the  charter,  in  any  sense  different  from  a 

mere  continuation  of  the  right  to  redeem  or  pay  off  the 
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debt,  after  the  original  default  and  after  the  foreclosure 
and  sale.  No  member  of  the  court,  on  either  side  of  the 
general  question,  so  much  as  mentioned  that  ground  of 
decision ;  and  most  manifestly  the  right  to  redeem  given 
by  the  charter,  notwithstanding  a  foreclosure  and  pur- 
chase by  the  company,  could  not  have,  and  was  not  de- 
signed to  have,  the  effect  of  enlarging  the  contract  in 
respect  to  the  specified  time  of  paying  the  debt.  With 
Mr.  Verplanck  concurred  the  President  of  the  Senate 
and  a  majority  of  the  senators.  We  are  bound  to  say, 
that  the  judgment  was  pronounced  on  the  two  proposi- 
tions discussed  in  the  respective  opinions,  and  it  neces- 
sarily affirmed  both  of  those  propositions.  There  is  no 
*other  conceivable  explanation  to  the  judgment, 
unless  we  say,  that  a  judicial  foreclosure  and  sale  '- 
created  a  new  law-day  of  indefinite  continuance,  after  the 
one  appointed  in  the  contract  had  long  since  passed :  and 
this  we  cannot  say,  because  such  a  position  was,  in  itself, 
wholly  untenable,  and  was  not  even  alluded  to  by  any 
member  of  the  court.  No  one  who  will  read  the  case 
with  a  little  attention,  can  fail  to  be  satisfied,  that  it  was 
a  decision  most  deliberately  pronounced  upon  the  very 
question  now  to  be  determined. 

Thus  far  it  would  seem  that  no  legal  proposition  was 
ever  more  firmly  settled  by  a  course  of  adjudication,  than 
the  one  which  this  case  presents.  It  is  somewhat  extra- 
ordinary, therefore,  that  there  is  a  further  history  of  the 
(juestion.  In  Arnot  v.  Post  (6  Hill  65),  the  action  was 
ejectment  to  recover  lands  which  had  been  mortgaged  by 
Vial  to  Winans.  The  plaintiffs  title  was  under  a  sale 
upon  a  judgment  recovered  against  the  mortgagor,  soon 
after  the  giving  of  the  mortgage.  The  defendant  was  in 
possession,  and  his  title  was  under  a  sale  upon  the  fore- 
closure of  the  mortgage,  by  advertisement,  according  to 
the  revised  statutes  (2  R.  S.  546,  §  8),  which  saved  the 
rights  of  judgment-creditors  and   of  other  mortgagees 

from  the  effect  of  such  sales.    The  sale  on  the  judo:ment 
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took  pbice  several  years  after  the  forclosure  and 
sale  under  the  mortgage.  Arnot,  the  plaintiff,  was  the 
purchaser,  and,  claiming  that  his  rights  were  unaffected 
l>y  the  foreclosure,  he  tendered  the  amount  due  on  the 
mortgage,  with  interest  and  costs,  which  being  refused, 
he  then  brought  the  ejectment.  The  questions  were 
these:  1.  Whether  the  foreclosure,  according  to  the  true 
interpretation  of  the  statute,  cut  off  the  plaintiff  entirely, 
so  that  he  had  no  rights,  either  at  law  or  in  equity.  2.  If 
not,  then  whether  the  judgment-creditor  could  sell  on  his 
execution,  so  that  the  purchaser  could,  in  that  manner, 
acquire  the  title,  subject  to  the  mortgage,  or  whether  ho 
must  go  into  equity  for  relief.  3.  These  points  being  in 
his  favor,  then  the  only  further  inquiry  was,  whether  the 
tender  discharged  the  mortgage.  To  entitle  him  to  re- 
cover in  that  action,  it  was  necessary  that  each  of  these 
points  should  be  determined  in  his  favor;  and  they  were 
*  Qfto  1  f^o  *determined.  The  opinion  was  given  by  Judge 
Bronson.  Without  re-examining  the  question  on 
the  effect  of  the  tender,  he  very  properly  said  that  the 
law  was  fully  settled  in  this  state,  by  the  series  of  adjudi* 
cations  which  I  have  mentioned. 

The  case*  was  carried  to  the  court  of  errors,  where  the 
judgment  was  reversed  {Post  v.  Arnot),  2  Denio  344) ;  and 
the  material  inquiry  now  is,  whether  that  decision  re- 
versed the  rule  on  the  point  now  under  consideration,  or 
unsettled  the  law  which  had  been  so  well  established.  A 
little  attention  to  the  case  will  show  that  it  did  not.  The 
reversal  was  by  a  vote  of  eleven  to  nine;  so  that  the 
change  of  a  single  vote  would  have  produced  a  different 
result.  On  the  argument  of  the  case,  the  three  points 
above  mentioned  were  urged  on  behalf  of  the  plaintiff 
in  error.  Six  of  the  senators  delivered  written  or  oral 
opinions  in  favor  of  reversal,  of  whom  only  two,  who  did 
not  express  their  views  in  writing,  placed  that  conclusion 
on  the  single  ground  that  the  tender  did  not  discharge 

the  mortgage.     The  senator  (Mr.  Portbb),  who  delivered 
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the  leading  opinion  in  the  case,  avoided  that  ground  al- 
together. The  other  three  of  the  six  were  for  reversal 
upon  that  and  the  other  points  in  the  case.  The  case 
docs  not  disclose  the  views  of  the  five  members  wlio  si- 
lently voted  for  reversal.  We  have,  therefore,  no  evi- 
dence that  more  than  five  members  of  the  court  out  of 
.  twenty — ^the  number  present  and  voting — were  of  opinion 
that  a  tender  of  the  money  due  upon  a  mortgage,  whether 
made  at  the  time,  or  after  it  is  due,  does  not  extinguish 
the  lien.  It  is  a  perfectly  just  commentary  upon  the  case, 
to  say,  that  it  settled  no  legal  proposition  whatever,  and 
much  less  must  it  be  received  as  unsettling  a  rule  which 
had  become  firmly  fixed  in  the  jurisprudence  of  this 
state. 

Such  being,  as  I  think,  the  clear  result  of  the  authori- 
ties, a  renewed  discussion  of  the  question  may  seem  to 
be  unnecessary.  I  cannot  help  saying,  however,  tliat  a 
decision  by  this  court  in  opposition  to  the  rule  laid 
down  in  the  cases  referred  to,  would  introduce  into  the 
law  of  mortgage  an  inconsistency  too  plain  to  escape  ob- 
servation. In  the  early  history  of  that  law,  the  courts 
of  equity,  departing  from  the  letter  of  the  contract, 
*but  adhering  to  the  intention  of  the  parties,  r  ^  o/»q 
adopted  the  just  and  liberal  doctrine,  that  a  mort- 
gage was  but  a  pledge  or  security,  always  redeemable 
until  foreclosure ;  the  courts  of  law  followed  in  the  same 
direction.  As  Lord  Redesdalb  observed  (Mitf.  428): 
"  The  distinction  between  law  and  equity  is  never  in  any 
country  a  permanent  distinction;  law  and  equity  are  in 
continual  progression,  and  the  former  is  constantly  gain- 
ing upon  the  latter.  A  great  part  of  what  is  now  strict 
law  was  formerly  considered  as  equity,  and  the  equitable 
decisions  of  this  age  will  unavoidably  be  ranked  under 
the  strict  law  of  the  next."  Such,  pre-eminently,  has 
been  the  course  of  jurisprudence  on  this  subject.  The 
doctrines  originating  in  the  courts  of  equity,  respecting 

the  rights  of  mortgagor  and  mortgagee,  have  been  incor- 
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ponitod  into  the  code  of  the  common  law,  so  that  there 
is  now  no  difference  between  the  two  systems. 

This  has  been  true  in  substance,  for  nearly  a  century 
pj.st.  In  Martin  v.  Mowlin  (2  Burr.  978),  decided  by  the 
Eiiiilish  king's  bench  in  1760,  it  was  held,  that  whatever 
woids  in  a  will  would  carry  the  money  due  upon  a  mort- 
g  !'"(»,  wouhl  carry  the  interest  in  the  land.  Lord  Mans- 
field s  'id — "  A  mortgage  is  a  charge  upon  the  land,  and 
wh  .tover  would  give  the  money  would  carry  the  estate 
intlielmd  along  with  it;  the  estate  in  the  land  is  the 
same  tiling  as  the  money  due  upon  it.  It  will  be  liable  to 
debts;  it  will  go  to  the  executor;  it  will  pass  by  a  will 
not  ui:i(lo  and  executed  with  the  solemnities  required  by 
the  statute  of  frauds.  The  assignment  of  the  debt,  or 
forgiving  it,  will  draw  the  land  after  it  as  a  consequence; 
nay,  it  would  do  it,  though  the  debt  were  forgiven  only 
by  parol."  So,  in  The  Ring  v.  St  Michads  (Doug.  632),  it 
was  said  by  the  same  judge,  that  "  a  mortgagor  in  pos- 
session gains  a  settlement,  because  the  mortgagee,  not- 
w^ithstanding  the  form,  has  but  a  chattel,  and  the  mort- 
gage is  only  a  security."  To  the  same  effect  is  The  King 
V.  JJdinglon  (1  East  288),  and  such  is  the  uniform  tenor  of 
the  English  authorities.     (See  6  Conn.  159.) 

In  this  state,  the  rules  of  law  and  equity  in  regard  to 
mortgages  have  never  differed  in  any  degree ;  it  being 
^  the  doctrine  *of  both  systems,  that  a  mortgage  is 

^  but  a  personal  interest  merely.  This  proposition, 
in  its  full  length  and  breadth,  was  determined  in  Runyan  v. 
Mcrscrcmi  (11  Johns.  534),  where  the  question  arose  in  the 
most  direct  manner,  whether  the  freehold  was  in  the 
mortgagor  or  mortgagee.  The  plaintiff',  deriving  title 
under  the  mortgagor,  sued  in  trespass  for  cutting  timber; 
the  defendant  justifying  under  a  license  from  the  mort- 
gagee. It  was  held,  that  the  action  was  maintainable ;  the 
decision  being  placed  explicitly  on  the  ground,  that  the 
former  was  the  real  'owner  of  the  land,  while  the  latter 

had  a  chattel  interest  onlv.     So,  it  has  been  held  in  re- 
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peated  decisions,  that  the  mortgagee  cannot,  in  any  way, 
convey,  devise,  mortgage  or  incumber  the  land,  while  the 
mortgagor  can  do  all  these  things;  that  judgments  against 
II  mortgagee,  which  are  a  lien  on  all  legal  estates,  do  not 
affect  his  interest  in -the  lands  mortgaged;  that  such  an 
interest  does  not  descend  to  heirs,  but  goes  to  the  per- 
sonal representative  as  a  chose  in  action ;  that  it  is  not 
subject  to  dower  or  curtesy ;  that  it  passes  by  a  parol 
transfer,  and  by  any  transfer  of  the  debt;  and,  finally, 
that  it  is  extinguished  by  payment,  or  by  whatever  ex- 
tinguishes the  debt.  (3  Johns.  Cas.  329;  1  Johns.  590; 
4  Id.  42;  7  Id.  278;  15  Id.  319;  6  Id.  290;  2  Paige  68, 
586;  5  Wend.  603;  2  Barb.  Ch.  119.) 

But  it  has  been  said,  that  the  mortgagee  could  main- 
tain ejectment  against  the  mortgagor,  until  our  revised 
statutes  al)i)lished  that  remedy  in  such  a  case,  and  that 
even  since  those  statutes,  the  mortgagee  being  in  posses- 
sion, may  retain  it,  until  the  debt  is  paid.  All  this  is 
true ;  but  it  presents  no  anomaly  or  inconsistency  in  the 
law.  The  mortgagee's  right  to  bring  ejectment,  or,  being 
in  possession,  to  defend  himself  against  an  ejectment  by 
the  mortgagor,  is  but  a  right  to  recover  or  to  retain  the 
possession  of  the  pledge,  for  the  purpose  of  paying  the 
debt.  (6  Conn.  163.)  Such  a  right  is  but  the  incident  of 
the  debt,  and  has  no  relation  to  a  title  or  estate  in  the 
lands.  Any  contract  for  the  possession  of  lands,  how^evcr 
transient  or  limited,  will  carry  the  right  to  recover  that 
possession;  and  such  was  deemed  to  be  the  nature  and 
construction  of  a  mortgage,  *it  being  considered, 
that  the  parties  intended  the  possession  of  the  ^ 
thing  hypothecated  should  go  \vith  the  contract.  Eject- 
ment was  not,  in  fact,  a  real  action  at  the  common  law; 
that  remedy,  in  its  origin,  was  only  to  recover  possession 
according  to  some  temporary  right;  and  it  was  only  by 
the  use  of  fictions,  'that  the  title  w^as  at  length  allowed 
to  be  brou<j:ht  into  controversy.  (3  Bl.  Com.  199,  200.) 

When  the  legislature,  by  express  enactment,  denied  this 
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remedy  to  mortgagees,  they  undoubtedly  supposed  they 
had  swept  away  the  only  remaining  vestige  of  the  an- 
cient rule  of  the  common  law  which  regarded  a  mortgage 
as  a  conveyance  of  the  freehold ;  yet,  I  see  nothing  in- 
consistent or  anomalous  in  allowing  the  possession,  once 
acquired  for  the  purpose  of  satisfying  the  mortgage-debt, 
to  be  retained  until  that  purpose  is  accomplished.  When 
that  purpose  is  attained,  the  possessory  right  instantly 
ceases,  and  the  title  is,  as  before,  in  the  mortgagor,  with- 
out a  reconveyance.  The  notion  that  a  mortgagee's  pos- 
session, whether  before  or  after  default,  enlarges  his 
estate,  or  in  any  respect  changes  the  simple  relation  of 
debtor  and  creditor  between  him  and  his  mortgagee,  rests 
upon  no  foundation.  We  may  call  it  a  just  and  lawful 
possession,  like  the  possession  of  any  other  pledge ;  but 
when  its  object  is  accomplished,  it  is  neither  just  nor 
lawful,  for  an  instant  longer. 

There  are  terms  of  the  ancient  law  which  have  come 
down  to  us,  having  long  survived  the  principles  of  which 
they  were  the  appropriate  expression.  Thus,  the  words 
"  law-day"  once,  and  very  expressively,  marked  the  time 
when  all  legal  rights  were  lost  and  gone  by  the  mort- 
gagor's default;  there  is  now  no  such  time,  until  fore- 
closure by  a  judicial  sentence,  or  sale  under  a  power. 
But  the  term  is  still  in  use,  serving  no  other  purpose 
than  to  engender  confusion  and  uncertainty  in  minds 
which  derive  their  conceptions  from  words  rather  than 
things.  So,  we  have  the  terms,  "redemption"  and 
"equity  of  redemption,"  which  belonged  to  a  sys- 
tem of  law  that  gave  the  legal  estate,  defeasibly,  before 
default,  and  absolutely,  afterwards,  to  the  mortgagee,  and 
which,  while  that  system  prevailed,  were  descriptive  of 
the  mortgagor's  right  to  go  into  equity,  on  the 
*condition  of  paying  his  debt,  to  redeem  a  for- 
^  feited  estate  and  demand  a  reconveyance.  These 
descriptive  words  yet  survive,  and  are  in  use,  although 
the  ideas  that  they  once  represented  have  long  since  be- 
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coino  obsolete.  Even  the  word  "  forfeiture,"  still  so  often 
used,  is  no  longer,  in  reference  to  this  subject,  the  ex- 
pression of  any  principle,  as  it  once  was.  There  is  now  no 
forfeiture  of  a  mortgaged  estate ;  the  mortgagor's  rights 
may  be  foreclosed  by  a  sentence  in  the  courts,  or  by  a 
sale  had  in  the  manner  prescribed  by  the  statute  law,  if 
he  has,  himself,  in  the  contract,  given  authority  thus  to 
sell ;  but,  until  foreclosure,  his  estate,  the  day  after  a  de- 
fault, is  exactly  what  it  was  the  day  before.  Controver- 
sies like  the  present  would  cease  to  arise,  if  the  mere 
terms  of  the  law  were  no  longer  confounded  with  its 
principles. 

The  proposition,  that  a  tender  of  the  money  duo  on  a 
mortgage,  made  at  any  time  before  a  foreclosure,  dis- 
charges the  lien,  is  the  logical  result  of  premises  which 
are  admitted  to  be  true.  These  are,  that  the  mortgagor 
has  the  same  right,  after  as  before  a  default,  to  pay  his 
debt,  and  so  clear  his  estate  from  the  incumbrance ;  and 
that  payment  being  actually  made,  the  lien  thereby  be- 
comes extinct.  We  have,  then,  only  to  apply  an  admitted 
principle  in  the  law  of  tender,  which  is,  that  tender  is 
equivalent  to  payment  as  to  all  things  which  are  inciden- 
tal and  accessorial  to  the  debt.  The  creditor,  by  refusing 
to  accept,  does  not  forfeit  his  right  to  the  very  thing  ten- 
dered, but  he  does  lose  all  collateral  benefits  or  securities. 
(3  Johns.  Cas.  243;  12  Johns.  274;  6  Wend.  22;  6  Cow. 
728 ;  Cogga  w,Bamard,  2  Lord  Raym.  916.)  Thus,  after  the 
tender  of  a  money  debt,  followed  by  payment  into  court, 
mterest  and  costs  cannot  be  recovered.  The  instanta- 
neous effect  is,  to  discharge  any  collateral  lien,  as  a  pledge 
of  goods  or  the  right  of  distress.  It  is  not  denied,  that 
the  same  principle  applies  to  a  mortgage,  if  the  tender  be 
made  at  the  very  time  when  the  money  is  due ;  if  the 
creditor  refuses,  he  justly  loses  his  security.  It  is  impos- 
sible to  hold  otherwise,  although  the  tender  be  made 
afterwards,  unless  we  also  say,  that  the  mortgage,  which 
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M.  ««^  .  ^^'^s  before  a  mere  security,  becomes  *a  freehold 
-'  estate  by  reason  of  the  default.     That  this  is  not 
true,  has  been  sufficiently  shoAvn. 

It  is  said,  that  mortgagees  will  be  put  to  great  incon- 
venience, if,  at  any  period,  however  distant  from  the  time 
of  maturity,  they  must  know  the  amount  of  the  debt  and 
accept  a  tender,  on  peril  of  losing  their  security.  The 
force  of  this  argument  is  not  perceived;  as  a  tender  must 
be  unqualified  by  any  conditions,  there  can  never  be  any 
good  reason  for  not  accepting  the  sum  oftered,  whether  it 
be  offered  when  it  is  due  or  afterwards.  By  accepting 
the  tender,  the  creditor  loses  nothing  and  incurs  no  haz- 
ard; if  the  sum  be  insufficient,  the  security  remains;  it  is 
only  by  refusing,  that  any  inconvenience  can  possibly 
arise.  But,  whatever  may  be  the  consequences  of  refusal, 
the  creditor  may  justly  charge  them  to  his  own  folly.  The 
judgment  of  the  supreme  court  must  be  reversed,  and  a 
new  trial  granted. 

Welles,  J.  {Dissenting,) — The  only  question  involved 
in  the  case  is,  whether  the  tender  made  by  the  defendant, 
Cady,  under  the  circumstances,  was  effectual  to  extricate 
the  premises  in  question  from  the  lien  created  by  the 
mortgage  of  Blunt  to  Miller.  This  tender  was  made  after 
the  day  provided  in  the  bond  and  mortgage  for  the  pay- 
ment of  the  money,  which  is  called  the  laiv-dwj.  If  the 
sum  tendered  was  sufficient  in  amount,  and  was  made  to 
the  proper  person,  the  question  is  reduced  to  the  single 
point,  whether  the  lien  of  a  mortgage  is,  ipso  facto,  dis- 
charged by  a  tender  of  the  amount  due,  made  after  the 
law-day ;  because,  if  it  is,  there  is  no  necessity,  in  an  an- 
swer setting  it  up,  of  the  allegation  of  tout  temps  prist,  or 
of  any  evidence  to  show  that  the  tender  has  been  kept 
good,  neither  of  which  is  contained  in  the  present  case; 
but  the  defendant  *relies  solelv  upon  the  fact  of  a 

'       -•  tender  and  refusal  as  equivalent  to  payment,  for 
the  purpose  of  extinguishing  the  lien  of  the  mortgage. 
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If  a  tender  has  the  effect,  in  any  case,  to  release  the 
lien,  it  produces  that  effect  the  moment  it  is  made, 
whether  accepted  or  refused.  If  accepted,  it  is  a  pay- 
ment ;  if  refused,  it  is  the  folly  of  the  holder  of  the  mort- 
gage, and  the  lien  is  gone  and  cannot  be  restored,  by  his 
subsequent  change  of  mind  and  offer  to  receive  the  money 
tendered.  This  must  be  so;  otherwise,  the  tender  would 
not  discharge  the  lien.  It  is  quite  different  from  the  case 
of  an  ordinary  plea  of  tender  at  common  law,  for  the  pur- 
pose of  stopping  interest  and  preventing  costs,  in  an  ac- 
tion for  money  due  on  contract,  in  which  the  plea  must 
contain  the  averment  of  touts  temps  prist,  and  where  a 
replication  of  a  subsequent  demand,  before  suit,  of  the 
money  tendered,  and  refusal  by  the  defendant,  would  be 
a  good  answer  to  the  plea. 

In  the  case  of  a  mortgage,  which  is  collateral  to  the 
debt,  it  is  agreed,  that  a  tender  may  be  made  by  the  per- 
son owning  the  equity  of  redemption,  which  will  extin- 
guish the  lien  of  the  mortgage  for  ever,  without  affecting 
the  debt.  The  primary  object  of  a  foreclosure-suit  is  to 
enforce  the  lien,  and  if  that  is  met  by  a  sufficient  tender, 
the  cause  of  action  is  gone  and  cannot  be  restored,  by  a 
subsequent  demand  and  refusal.  It  is  important,  there- 
fore, to  consider  whether  the  tender,  in  the  present  case, 
being  made  after  the  law-day,  if  good  in  other  respects, 
had  the  effect  to  discharge  the  lien  of  the  mortgage. 

In  the  case  of  Jackson  v.  Crafts  (18  Johns.  110),  it  was 

«lecided,  that  the  tender,  in  that  case,  which  had  been 

made  long  after  the  time  appointed  in  the  mortgage,  had 

the  effect  to  discharge  the  land  from  the  lien  of  the  mort- 

i^fige.     The  question  of  the  time  when  the  tender  was 

made,  does  not  appear  to  have  been  raiaecl ;  nor  does  the 

distinction  between  a  tender  made  on  the  dav,  and  one 

made  afterwards,  appear  to  have  been  considered  by  the 

court.     The  authorities  cited  and  relied  upon  by  Judge 

WooDWORTH.  who  delivered  the  opinion  of  the  court,  are, 

Bacon'tj  Abridgement,  title  Tender  (F.) :  Coke  on  Little- 
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ton,  *209  b,  §  338 :  Id.  207  a,  §  335 :  and  20  Viner, 
*  369  1  »  c         ?  »  <j         7 

-■  title  Tender,  N.  §  4.  These  authorities  establish 
the  principle,  that  a  tender  at  the  time  and  place,  Hccord- 
ing  to  the  condition  of  the  mortgage,  will  discharge  the 
lien.  They  prove  nothing  more,  as  is  clearly  shown  by 
the  Chancellor,  in  Merritt  v.  Laml)€rt  (7  Paige  344).  and 
by  Senator  Johnson,  in  Post  v.  Arnot  (2  Denio  344-357). 
The  passages  referred  to  in  Coke  on  L'ttleton  will  be 
found  in  Thomas'  edition,  vol.  2,  page-*  58  and  60. 

In  Merritt  v.  Lambert  {supra),  the  Chancellor  says: 
"The  correct  principle,  as  intended  to  be  laid  down  by 
Littleton  and  Coke,  is,  that  if  there  is  a  tender  of  the  mort- 
gage-money, at  the  time  and  in  the  manner  prescribed  in 
the  condition  of  the  mortgage,  and  the  mortgagee  refuses 
to  receive  it,  the  condition  is  complied  with;  and  the 
estate  reverts  back  to  the  mortgagor,  by  the  express 
terms  of  the  instrument.  So  that  if  the  mortgagee  is  so 
unwise  as  to  refuse  his  money,  when  it  is  tendered  at  the 
time  and  place  and  in  the  manner  prescribed  in  the  in- 
strument itself,  he  necessarily  must  lose  his  security  upon 
the  land,  which  was  merely  collateral  to  the  debt ;  although 
the  mortgagor  may  still  be  liable  for  the  money,  where 
there  is  an  existing  indebtedness.  But  if  the  money  is 
not  paid  by  the  day,  the  condition  on  which  the  land  was 
to  revert  to  the  mortgagor  has  not  been  complied  with; 
and  the  interest  of  the  mortgagor  in  the  land  is  then  re- 
duced to  a  mere  equity  of  redemption,  and  an  actual  pa}'- 
ment,  not  a  mere  tender,  theti  becomes  necessary,  to  dis- 
charge the  legal  and  equitable  lien  of  the  mortgage  upon 
the  land.''  In  the  Farmers^  Fire  Insurance  and  Loan 
Company  v.  Edwards^  in  the  court  of  errors  (26  Wend. 
541-54),  Verplanck,  Senator,  says,  that  the  ancient  com- 
mon-law doctrine,  as  thus  stated  by  the  Chancellor  in 
Merritt  v.  Lambert,  is  undoubtedly  stated  with  precision. 
They  both  agree  that  the  authorities  cited  by  Judge 
WooDWORTH,  in  Jackson  v.  Crafts,  were  inaccurately  ap- 
plied to  a  case  of  payment  after  the  day. 
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The  next  case,  in  order  of  time,  in  our  own  courts,  to 
that  of  Jackson  v.  Crafts,  upon  this  question — iff  indeed, 
that  case  can  *fairly  be  regarded  an  authority  ^ 
upon  the  question — is  Merritt  v.  Lambert  {supra),  ^ 
where  the  Chancellor  held  the  doctrine  contained  in  the 
above  extract  from  his  opinion  to  be  still  the  law  in  this 
state. 

Afterwards,  came  the  case  of  Edwards  v.  The  Far- 
mers^ Fire  Insurance  and  Loan  Company,  (21  Wend. 
467),  which  was  an  action  of  ejectment  tried  at  the 
Erie  circuit,  in  July  1837.  The  action  was  brought 
to  recover  certain  premises  which  had  been  mortgaged 
by  the  plaintiff  to  the  defendants  as  security  for  a  loan, 
and  which  had  been  bought  in  by  the  defendants,  at  a 
master's  sale,  in  pursuance  of  a  decree  of  foreclosure  of 
such  mortgage,  and  duly  conveyed  to  them  by  the  mas- 
ter; and,  subsequently,  the  plaintiff  had  tendered  to  the 
defendants  the  full  amount  of  the  moneys  due  upon  the 
mortgage  and  the  costs  of  foreclosure,  which  the  defend- 
ants refused  to  receive,  whereby  the  plaintiff  contended, 
under  the  circumstances  of  the  case,  that  he  had  become 
entitled  to  be  restored  to  the  possession  of  the  premises. 
The  plaintiff  recovered  a  verdict,  which  the  defendants 
moved  to  set  aside  and  for  a  new  trial ;  the  motion  was 
denied  by  the  supreme  court,  in  July  1839. 

It  is  important  to  state,  that  the  act  incorporating  the 
defendants  (Laws  of  1822,  c.  50,  p.  42,  <fec.),  the  second 
section  of  which  authorizes  the  company  to  loan  money 
on  bond  and  mortgage,  provides  in  the  third  section, 
among  other  things,  "  that  in  all  cases  where  the  said  cor- 
poration have  become  the  purchasers  of  any  real  estate 
on  which  they  have  made  loans,  the  mortgagors  shall 
have  the  right  of  redemption  of  any  such  property,  on 
payment  of  the  principal  and  interest  and  costs,  so  long 
as  it  remains  in  the  hands  of  the  corporation  unsold." 

The  opinion  of  the  court  was  delivered  by  Justice 
CowEN,  who,  after  disposing  of  some  prelimhiary  ques- 
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tions,  in  favor  of  the  plaintiff,  proceeds  to  say :  "  Then, 
what  were  thje  pUvintiiT's  rights,  as  declared  by  this  char- 
ter  ?  I  answer,  that  he  had  a  legal  statute-right  to  re- 
deem, so  long  as  the  property  remained  in  the  defend- 
ants' hands  unsold;  and  this,  notwithstanding  the  decree 
of  foreclosure.  I  will  put  it,  that  the  defendants  had 
made  a  legal  and  valid  stipul  itioii  in  their  mortg.ige,  that 
*  Q71  1  *'^^  *plaintiff  might  so  redeem;  for  the  charter 
■*  shall  be  read  as  a  part  of  their  mortgage."  The 
learned  justice  was  willing  to  rest  his  decision  upon  that 
statement  of  the  plaintitF's  rights,  regarding  the  statute 
as  a  part  of  the  contract  contained  in  the  mortgage,  by 
which  the  defendants  agreed  to  receive  the  money,  when- 
ever offered  by  the  plaintiff,  provided  they  had  not  sold 
the  mortgaged  premises,  and  that  the  law-day  continued 
as  long  as  the  premises  remained  in  the  hands  of  the 
defendants  unsold.  All  that  he  says  afterwards  is  in 
answer  to  the  objections  by  the  defendants'  counsel,  that 
the  law-day  was  passed  when  the  tender  was  made,  and 
for  that  reason,  it  gave  the  plaintiff  no  right  of  possession, 
&c. ;  in  which  he  attempts  to  show,  thit,  assuming  the 
tender  to  have  been  after  the  d  ly,  yet  that  it  was  as  ef- 
fectual, for  the  purpose  of  working  a  release  of  the  lien  of 
the  mortgage,  as  if  made  on  the  day,  and  that  the  ancient 
common-law  rule  on  the  subject  was  necessarily  abrogated 
or  modified  by  the  change  which  hsd  been  wrought  in 
tlhi  character  of  mortgages  by  modern  legislation  and 
a« I  judication.  He  came  to  the  conclusion  that  a  new  trial 
sin  mid  be  denied.  The  case  states  the  Chief  Justice 
(N  klson)  concurred  in  that  conclusion,  and  Mr.  Justice 
13 liOXsoN  dissented. 

The  case  does  not  Bh6w  that  the  court  decided  any^ 
tiling  on  the  particular  question  under  consideration;  all 
tint  was  decided  was,  that  a  new  trial  should  be  denied. 
Ujxm  which  of  the  two  grounds  stated  by  Judge  Cowen 
tiio  chief  justice  placed  his  concurrence,  or  whether  upon 

both,  does  not  appear.     If  he  regardc^d   the  clause  in  the 
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defendants'  charter,  abpvo  referred  to,  as  an  extension  of 
the  law-day,  or  of  the  time  appointed  by  the  parties  witli- 
in  which  the  plaintiff  was  at  liberty  to  pay,  &c.,  ho  must 
necessarily  have  concurred  in  the  conclusion  arrived  at 
by  Jud^^o  CowEN,  whatever  his  views  might  have  been  on 
the  other  question.  Nor  does  it  appear  upon  what  ground 
Judge  Bronson  dissented.  Excepting  for  the  fact  that 
there  were  other  questions  in  the  case,  he  must  have  dif- 
fered from  Judge  Cowen  upon  both  the  grounds  upon 
which  ho  thought  the  action  might  be  sustained ;  for  if 
he  thought  either  was  tenable,  he  could  not  have  dissent- 
ed.    So  that  it  may  well  bo,  that  *in  the  decision  ^  ^    ^ 

.  .  •        r     372 

of  the  case,  a  majority  of  the  judges  entertained  ^ 

the  opinion  that  a  tender  after  the  day  does  not,  per  ae, 
discharge  the  lien  of  a  mortgage. 

The  case  was  afterwards  taken  to  the  Court  of  Errors, 
where  the  judgment  of  the  supreme  court  was  affirmed 
by  a  vote  of  eleven  to  nine.  (26  Wend.  541.)  Two  opin- 
ions were  written  upon  that  decision ;  one  by  the  Chan- 
cellor, for  reversal,  in  which  he  adheres  to  his  views  upon 
the  effect  of  a  tender  after  the  day,  as  expressed  in  Mer- 
ritt  v.  Lambert,  and  the  other  by  Senator  Verplanck,  for 
affirmance,  in  which  he  expresses  his  full  concurrence  in 
all  the  views  and  positions  of  Judge  Cowen  in  the  same 
case,  in  the  supreme  court.  The  case  c^oes  not  show  upon 
what  grounds  any  of  the  members  of  the  court,  except  the 
Chinccllor  and  Senator  Verplamck,  based  their  decis- 
ions. All  tlie  votes  for  affirmance,  except  Senator  Vkr- 
plaxck's,  might  well  have  been  on  the  ground  stated^  by 
Judge  CowEX  in  the  court  below.  We  see,  therefore, 
that  the  case  is  no  authority  upon  the  precise  question 
which  we  are  called  upon  to  decide  in  the  case  at  bar. 

The  case  of  Arrvot  v.  Post  and  others  (2   Denio  344) 

comes  nearest  to  deciding  the  precise  point  now  before 

us  of  any  of  thp>  cases  in  this  state,  excepting  those  of 

Jackson  v.  Crafts,  in  the  18th  of  Johnson,  and  Merritt  v. 

Lambert,  in  the  7th  of  Paige. 
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Arnot  V.  Post  was  an  action  of  ejectment,  tried  at  the 
circuit  in  Chemung  county,  in  May  1843.  The  defend- 
ants were  in  possession  of  the  premises,  as  tenants  of  Sim- 
eon Benjamin,  whose  title  was  that  of  a  purchaser  at  a 
foreclosure  sale,  by  advertisement,  under  the  statute,  by 
virtue  of  a  power  of  sgile  contained  in  a  mortgage  given 
by  Joseph  Vial  and  Uriah  Smith,  dated  May  1st,  1827,  of 
which  mortgage  Benjamin  was  the  assignee,  at  and  before 
the  time  of  the  foreclosure  and  sale.  The  purchase  by 
Benjamin  at  the  foreclosure  sale  was  on  the  23d  of  August 
1830.  The  money  secured  by  the  mortgage  was  all  due 
in  April  1828. 

Arnot,  the  plaintiff,  claimed  title  by  virtue  of  a  pur- 
chase by  him  of  the  premises  in  question,  at  a  sale  there- 
of by  the  sheriff,  on  an  execution  issued  upon  a  judgment 
*  Q7Q  -I  ^g^ii^s*  YidX  and  two  *other8,  docketed  August 
-'  6th,  1827,  and  a  deed  from  the  sheriff  in  pursu- 
ance thereof.  On  the  21st  of  September  1838,  and  after 
the  deed  from  the  sheriff  to  the  plaintiff,  which  was  dated 
in  May  1838,  the  latter  tendered  to  Benjamin  the  princi- 
pal and  interest  due  on  the  mortgage,  with  the  costs  of 
the  foreclosure,  which  Benjamin  refused  to  receive.  The 
circuit  judge  decided  that  the  tender  discharged  the  lien 
of  the  mortgage,  and  that  the  plaintiff  was  entitled  to  re- 
cover; the  supreme  court,  in  October  1843,  denied  a 
motion  for  a  now  trial,  and  ordered  judgment  for  the 
plaintiff. 

In  delivering  the  opinion  of  the  court,  Bronson,  C.  J., 

takes  the  ground,  that  the  plaintiff  was  not  affected  in  any 

respect  by  the  statute  foreclosure  and  sale  to  Benjamin ; 

that  the  statute  in  force  at  the  time  of  the  foreclosure  sale 

(2  R.  S.  546,  §  8),  declared  that  subsequent  mortgagees 

and  judgment-creditors  should  not  be  prejudiced  by  any 

such  sale,  nor  should  their  rights  or  interests  be  in  any 

way  affected  thereby;   and  that,   therefore,  the   tender 

should  have  the  same  effect  as  if  no  such  foreclosure  had 

ever  been  had.     In  this,  it  seems  to  me,  he  was  clearly 
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right ;  as  to  Arnot,  the  judgment-creditor,  there  had  been 
no  foreclosure.  The  chief  justice  then  says:  **It  has 
always  been  held,  that  a. tender  at  the  day  discharged  the 
lien  of  the  mortgage ;  and  although  a  clear  departure  from 
the  old  law,  it  is  fully  settled  in  this  state  that  a  tender 
after  the  day  will  have  the  same  effect."  For  this,  he 
cites  Jackson  v.  Cra/ts,  and  Edwards  v.  The  Fanrmers'  Loan 
and  Insurance  Company  (supra).  He  admits,  that  in  the  last 
case,  the  law-day  was  extended  by  the  charter  of  the  com- 
pany, but  contends  that  the  broad  principle  was  asserted, 
that  a  tender  any  time  before  foreclosure,  although  the 
law-day  had  passed,  would  have  the  effect  of  discharging 
the  lien  of  the  mortgage. 

I  think,  I  have  shown,  that,  although  the  principle  was 
asserted  in  the  case,  by  Cowen,  J.,  in  the  supreme  court, 
and  by  Verplanck,  Senator,  in  the  court  of  errors*  yet, 
that  the  contrary  was  as  broadly  asserted,  and  that  the 
case  proves  nothing  with  certainty  on  either  side  of  the 
question. 

The  case  of  Arnot  v.  Post,  which  we  are  now  reviewing, 
*  was  afterwards  taken  to  the  court  of  ^^^ors, 
where  the  judgment  of  the  supreme  court  was  re-  ^ 
versed  by  a  vote  of  eleven  to  nine.  Upon  the  decision  in 
the  court  of  errors,  seven  written  and  two  oral  opinions 
were  delivered.  They  were  by  Senators  Hard,  Porter, 
Johnson,  Sedgwick,  Bockee  and  Clark  for  reversal,  and 
the  President  of  the  Senate  and  Senators  Talcott  and 
Lester  for  affirmance.  Senator  Talcott  and  the  Presi- 
dent put  their  decisions  upon  the  same  grounds  as  stated 
by  the  supreme  court.  The  report  of  the  case  states  that 
Senator  Lester  delivered  a  written  opinion  in  favor  of 
affirmance,  but  upon  what  ground  does  not  appear.  It  is 
presumed  to  have  been  the  same  as  that  of  the  supreme 
court,  as  I  cannot  conceive  of  any  other. 

Senator  Hard,  in  his  opinion,  discusses  the  question 

whether  the  old  rule,  which  requires  a  tender  to  be  made 

on  the  law-day,  in  order  to  discharge  the  lien,  was  still 
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the  law  of  this  state.  He  regards  the  authorities  as  some- 
what conflicting,  and  the  rule  adopted  by  the  supreme 
court  of  very  questionable  authority,  and  thinks  the  judg- 
ment of  that  court  not  sustained  by  the  cases  referred  toby 
Chief  Justice  Bbon^on.  His  conclusion,  as  I  understand, 
is,  that'  where  the  tender  is  after  the  day,  the  only  remedy 
of  the  owner  of  the  equity  of  redemption  is  by  a  bill  to 
redeem. 

Senator  Poster  makes  no  allusion,  in  his  opinion,  to  the 
distinction  between  a  tender  before  and  one  made  after 
the  law-day,  as  to  its  efiect  upon  the  lien  of  the  mortgage, 
but  places  his  decision  upon  the  grounds  that,  under  the 
particular  circumstances  of  the  case,  the  plaintifl^'s  reme- 
dy, if  he  had  any,  was  by  a  bill  to  redeem.  Johnson, 
Senator,  holds  that  an  unaccepted  tender,  after  the  day, 
does  not,  per  «e,  in  any  case  discharge  the  lien  of  a  mort- 
gage. Senators  Sedgwick,  Bockeb  and  Clark  concurred 
in  the  views  of  Senator  Johnson. 

I  admit,  that  this  case,  which  I  believe  is  the  latest  one 
on  the  subject  in  this  state,  does  not  prove  conclusively 
that  the  admitted  rule  of  the  common  law,  before  repeat- 
edly referred  to,  is  still  the  law  of  this  state ;  yet  its 
strong  tendency  is  that  way.  In  view  of  all  our  reported 
cases  on  the  subject,  the  *most  that  can  be  said 
^  against  it  is,  that  it  is,  at  this  day,  an  open  as  well 
as  a  vexed  question.  The  court  of  chancery  has  persist- 
ently adhered  to  it,  as  it  was  found  to  exist  at  the  forma- 
tion of  the  government ;  and  the  supreme  court  has  as 
strenuously  insisted  upon  applying  the  same  rule  to  the 
case  of  a  tender  after  the  day,  as  all  agree  exists  when  the 
tender  is  made  at  the  day. 

My  own  opinion  is,  after  a  careful  examination  of  the 

cases,  that  the  weight  of  authority  is  in  favor  of  the  rule 

as  it  existed  at  the  common  law.     If  that  rule  has  not 

been  abrogated  or  modified,  all  will  admit,  that  it  is  the 

plain  duty  of  the  courts  to  follow  and  enforce  it.  Clearly, 

there  is  no  stare  decisis  in  our  way.    It  is  of  importance, 
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that  the  rulo  be  definitelj  settled,  and  its  boundaries  de- 
fined. Before  we  hold  a  rule  diflferent  from  what  we  find 
it  settled  by  the  common  law,  we  should  require  evidence 
that  the  rule  has  been  changed  by  competent  authority, 
either  expressly  or  by  necessary  implication. 

This  evidence,  the  advocates  of  the  change  of  the  rule 
claim,  is  found  in  the  changed  character  of  a  mortgage 
upon  land,  in  consequence  of  various  legislative  enact- 
ments.. We  are  told,  that  when  the  rule  of  the  common 
law  in  question  was  adopted,  a  mortgage  conveyed  a  con- 
ditional estate  in  the  premises,  which  entitled  the  mort- 
gagee to  possession,  and  upon  which  he  could  maintain 
ejectment^  and  that  a  mortgage  does  not  now  pass  any 
estate  in  the  land,  but  is  merely  the  creation  of  a  specific 
lien,  as  security  for  the  payment  of  a  debt  or  the  per- 
formance of  a  duty ;  and  that  the  statute  has  taken  away 
the  right  of  the  mortgagee  to  maintain  ejectment.  All 
this  is  true ;  and,  doubtless,  other  shades  of  difference  may 
be  found  between  the  legal  effect  of  a  mortgage  at  com- 
mon law  and  as  it  now  exists;  but  they  will  be;found  to 
relate  to  the  remedy,  or  to  consist  in  collateral  or  inciden- 
tal circumstances.  Mortgages  are  substantially  what 
they  always  were;  the  fact  that  they  are  not  now  re- 
garded as  transferring  the  freehold,  but  are  merely  speci- 
fic liens,  is  altogether  theoretical  and  ideal,  so  far  as  re- 
spects the  question  under  consideration.  The  great  ob- 
ject of  these  instruments  is  the  same  now,  as  it  always 
was — that  of  security  for  the  paymeM  of  money  or  the 
performance  of  a  duty.  A  mortgagee  *in  posses-  ^  ^  ^ 
ion  is  now,  as  always  heretofore,  accountable  for  '- 
rents  and  profits,  and  he  may  still  defend  his  possession 
with  the^mortgage,  the  same  as  ever.  I  know  of  no  dif- 
feren<5e  between  the  right  of  the  mortgagor,  or  the  per- 
son owning  the  equity  of  redemption,  to  redeem  the 
premises  from  the  lien  of  the  mortgage,  as  that  right  now 
exists,  and  as  it  existed  in  the  time  of  Coke  or  Littleton ; 
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that  right  is  governed  now  by  subBtantially  the  fiame 
rules  as  then. 

The  rule  contended  for  by  the  plaintiff  ^s  reasonable, 
convenient  and  just.  In  the  first  place,  the  parties  to  the 
mortgage  have,  by  agreement,  fixed  upon  the  time  of 
payment,  and  if  the  mortgagor  fulfils  his  agreement,  by 
paying  on  the  day  appointed,  or  tendering  payment  on 
that  day,  the  lien  is  discharged.  The  parties  are  then  to 
be  ready,  the  mortgagor  to  pay,  and  the  mortgagee  to  re- 
ceive ;  if  the  former  performs  his  duty,  or  tenders  per- 
formance, and  the  latter  refuses,  his  lien  ie  gone  for  ever ; 
he  has  no  exctise  for  his  folly,  and  is  entitled  to  no  con- 
sideration for  the  loss  of  his  lien.  On  the  law-day,  each 
party  is  presumed  to  know  exactly  what  his  duty  is,  and 
the  amount  the  mortgagor  is  bound  to  pay  and  the  mort- 
gagee entitled  to  receive. 

If  the  mortgagor  allows  the  law-day  to  pass,  without 
payment  or  tender,  he  then  is  a  defaulter.  If  he  can  dis- 
charge the  lien,  by  a  tender  of  payment  the  next  day, 
there  is  no  reason  why  he  may  not  do  the  same,  by  a  ten- 
der, after  the  lapse  of  one  year  or  of  ten  years.  Suppose 
the  mortgagee  goes  into  possession  under  the  mortgage, 
by  consent  of  the  mortgagor,  immediately  upon  default 
of  payment,  and  the  latter  takes  no  steps  towards  pay- 
ment for  years  after ;  what  amount  shall  he  tender  when 
he  gets  ready  for  payment?  what  abatement  from  the 
principal  and  interest  shall  be  made  from  mesne  profits? 
Sliall  the  defaulting  mortgagor  be  permitted  to  select  his 
own  time,  and  then  make  a  tender  of  such  an  amount  as 
he  shall  deem  proper,  and  the  mortgagee  be  bound  to  ac- 
cept it  in  full,  at  the  peril  of  losing  his  lien  forever  ? 
Suppose,  again,  the  case  of  a  defaulting  mortgagor,  who 
claims  *to  have  made  partial  payments,  or' to  be 
-•  entitled  to  a  set-off,  about  which  he  and  the  mort- 
gagee, in  good  faith,  differ ;  according  to  the  rule  claimed 
by  the  defendant,  he  must  accept  in  full  the  amount  ten- 
dered, at  the  peril  of  losing  his  lien,  provided,  upon  a 
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litigation,  it  shall  be  adjudged  that  the  tender  was  suffi- 
cient in  amount. 

It  seems  to  me,  that  the  old  rule  is  the  only  just  and 
wholesome  one  that  can  be  recognised.  It  is  quite  as 
favorable  to  the  mortgagor  as  he  can  in  reason  ask.  If 
he  makes  a  sufficient  tender,  after  the  day,  and  before  an 
action  is  brought  to  foreclose  the  mortgage,  let  him  keep 
the  tender  good,  and,  when  he  is  sued,  let  him  set  it  up 
a  defence,  bring  the  money  into  court  and  offer  payment 
as  in  other  cases,  and  the  court  will,  in  such  a  case,  de- 
cree the  mortgage  satisfied  and  discharged,  and  adjudge 
'  costs  against  the  plaintiff.  Or,  if,  for  any  reason,  the 
mortgagor,  or  the  person  whose  duty  or  interest  it  may 
be  to  have  the  lien  discharged,  does  not  wish  to  wait  the 
mortgagee's  time  for  foreclosing,  let  him  make  his  tender 
and  keep  it  gopd,  and  then  bring  his  action  to  redeem, 
alleging  the  tender  and  offering  to  pay ;  and,  if  upgn  the 
trial,  it  is  found  that  his  tender  was  sufficient,  and  the 
plaintiff  was  ready  to  pay,  the  court  would  give  him  all 
the  relief  which  equity  and  justice  required.  In  all  these 
cases,  the  mortgagee  would  have  the  right  to  have  the 
disputed  questions  adjudicated,  without  losing  his  lien 
for  the  amount  in  equity  and  justice  due  to  him. 

The  rule  contended  for  by  the  defendant  would,  in 
many  cases,  operate  as  a  bounty  to  negligent  and  default- 
ing debtors,  and  mortgagees  would,  under  its  workings, 
be  induced  to  purchase  their  peace  at  an  unjust  sacrifice 
of  their  rights. 

For  the  foregoing  reasons,  I  am  of  the  opinion,  that  the 

rule  of  Littleton,  as  expounded  by  Coke,  and  as,  all  now 

admit,  was  the  rule  of  the  common  law  in  relation  to  the 

effect  of  a  tender  after  the  law-day,  is  still  the  law  of  this 

state ;  and  as  the  tender  in  this  case  h^s  not  been  l^ept 

good,  and   the  defendant's  answer  contains  no  offer  of 

payment,  and  the  facts  found  by  the  court  before  ^^  hom 

the  cause  was  tried  do  not  show  that  the  temler  has  in 

any    sense    been    kept    good,    or    that    the    defendant 
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*  ♦>7Q  1  *was  ready  to  pay,  Ac,  I  think,  that  he  can  have 
no  benefit  of  it;  and  that  the  judgment  ehould-be 
affirmed  with  costs. 

Judgment  reversed." 


Draper  v.  Commercial  Insurance  Company. 
Seaworthiness. — Competent  Master. 

If  a  vessel  have,,  in  fact,  a  competent  sailing-master,  slie  is  not  nnsea- 
worthy,  thoagli  the  registered  master  have  no  nautical  skill,  and  act 
only  as  sapercargo;  the  act  of  congress,  in  relation  to  the  registry  of 
vessels,  has  uo  effect  upon  the  contract  of  insurance,  in  that  nsspect. 

Draper  v.  Commercial  Insurance  Co. ,  5  Duer  234,  reversed. 

Appeal  from  the  Superior  Court  of  the  city  of  New 
York,  where  there  was  a  verdict  and  judgment  in  favor  of 
the  defendant.     (Reported  below,  5  Duer  234.) 

This  was  an  action  upon  a  policy  of  marine  insurance, 
for  $9000,  upon  the  steamer  Albatross,  on  a  voyage  at 
and  from  New  York  to  Vera  Cruz  and  back.  The  com- 
l)laint  averred  a  total  loss,  in  the  usual  form,  by  the  perils 
of  the  sea.     The  defence  was,  that,  at  the  commencement 

'  An  insufficient  tender  will  not  discharge  the  lien  of  a  mortgage. 
Ha|^ris  v.  Jex,  55  N.  Y.  421.  And  in  that  case,  it  was  ruled  by  the 
supreme  court  (68  Barb.  232),  that  a  tender  by  the  purchaser  of  the  equity 
of  redemption,  without  actual  payment,  will  not  have  the  effect  of  dis- 
charging the  land,  to  the  prejudice  of  the  mortgagor,  who  occupies  the 
position  of  a  surety  for  the  payment  of  the  mortgage-debt,  and  has  a 
right  to  insist  that  the  land  shall  first  be  resorted  to  for  payment,  before 
he  can  be  made  liable  on  his  bond. 
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of  the  voyage,  the  vessel  was  unseaworthy,  from  the  in- 
competency of  the  master* 

On  the  trial,  it  appeared,  that  prior  to  the  10th  March 
1853,  the  Albatross,  a  vessel  of  American  build,  but  sail- 
ing under  the  British  flag,  had  been  commanded  by  one 
McNeil,  a  skilful  and  experienced  seaman  and  navigator, 
whose  qualification  as  such  was  not  disputed.  On  her 
return  to  New  York  from  a  voyage  to  Vera  Cruz,  under 
the  command  of  McNeil,  she  became  the  property  of  the 
plaintiff,  and  her^flag  was  changed.  ^As  McNeil  r  «  o^^g 
was  a  British  subject,  when  she  was  registered  at 
the  custom-house,  on  the  30th  March  1853,  Alexander  H. 
Greene,  a  citizen  of  the  United  States,  was  named  as  her 
master.  Greene  had  no  nautical  knowledge,  and  on  the 
voyage  in  question,  simply  acted  as  supercargo;  tho  ves- 
sel, by  written  instructions  to  him  from  tho  plaintiff, 
being  placed  under  the  exclusive  control  of  McNeil,  as 
sailing-master.  The  vessel  sailed  for  Vera  Cruz  on  the  1st 
April  1853,  and  on  the  19th,  was  wrecked  upon  a  coral 
reef,  about  sixty  miles  from  her  port  of  destination.  The 
evidence  is  fully  stated  in  the  opinion  of  the  court. 

The  judge  charged  the  jury  that,  if  Greene,  the  regis- 
tered master,  had  no  nautical  skill  or  experience,  the  ves- 
sel was  not  deemed  seaworthy,  and  the  defendant  was 
entitled  to  their  verdict;  to  which  an  exception  was 
taken;  and  on  argument  upon  the  exception,  at  general 
term,  judgment  having  been  entered  upon  the  verdict,  in 
&vor  of  the  defendant.,  the  plaintiff  took  this  appeal. 

Evarta^  for  the  appellant. 

Cutting^  for  the  respondent. 

*Wbllbs,  J. — ^In  a  marine  insurance,  the  as-  . 

sured  is  understood  to  warrant  that,  at  the  com-  •- 

mencement  of  the  voyage,  the  ship  is  seaworthy.   Among 

other  things    necessary  to  constitute  seaworthiness,  it 
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is  requisite,  that  the  ship  ehould  have  a  competent 
m^ister  and  officers,  according  to  the  eervice  upon 
which  she  is  employed.  But  the  law  in  relation  to  sea- 
worthiness does  not  require  that  the  master,  or  any  of 
the  subordinate  officers  or  crew,  should  be  a  citizen  or 
citizens  of  the  United  States,  nor  that  the  ship  itself* 
should  be  registered  in  pursuance  of  the  acts  of  congress. 
I  am  not  aware  of  any  law  which  prohibits  a  ship-owner 
from  sailing  his  vessel  from  any  port  in  the  United  States 
to  any  other  in  the  world,  without  a  register.  An  insu- 
rance upon  the  vessel  or  cargo  for  any  such  voyage 
would  be  valid,  if  there  was  no  objection  but  its  non- 
registry.  The  object  of  the  register  is  to  secure  certain 
advantages  to  the  ship,  its  owner  and  company,  which 
would  be  lost,  by  neglecting  it ;  but  there  is  no  law  re- 
quiring it  to  be  done,  and  no  penalty  is  incurred  by  such 
neglect,  excepting  the  loss  of  the  advantages  attendant 
upon  the  registry. 

It  is,  nevertheless,  of  the  first  importance  to  the  insurer 
and  assured^  that  the  ship  be  sufficiently  officered  and 
manned ;  and  as  the  insurer  cannot  control  the  owner  in 
that  respect,  the  latter  undertakes  that  it  shall  be  done; 
not  indeed  in  terms,  but  the  law  attaches  the  imdertak- 
ing,  by  implication,  to  the  contract  of  insurance^  as  an  iih 
dispensable  quality  of  seaworthiness. 

That  the  ship,  when  she  commences  her  voyage,  shall 
be  put  in  charge  and  under  the  command  of  a  person  of 
competent  nautical  skill  and  experience  as  Bailing-master, 
is  a  condition  precedent  to  any  liability  of  the  insurer, 
growing  out  of  the  contract  of  insurance.  It  is  no  part  of 
the  contract,  however,  that  the  name  of  the  acting  master 
should  appear  ih  the  register  of  the  ship,  in  case  a  regis- 
ter is  effected,  nor  that  the  actual  sailing-master  should 
be  a  citizen  of  the  United  States.  If  the  owner  chooses 
to  register  the  ship  in  the  name  of  a  person^  as  master, 
who  has  no  nautical  skill  or  experience,  when,  in  fact,  he 

never  intended  he  should  act  as  master,  or  take  a4y  pari 
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in  navigating  the  ship,  or  any  control  of  the  subordinate 
*officer8  or  mariners,  it  is  a  matter  with  which  ^  ^ 

•  •  r    381 

the  insurer  has  nothing  to  do ;  provided  always  '- 
the  ship  is  actually  put  under  the  command  of  a  compe- 
tent master. 

The  decision  of  the  superior  court  in  this  case  was 
placed  mainly  upon  the  ground,  that  Greene  is  to  be  re- 
garded as  master  of  the  Albatross  upon  the  voyage  in 
question ;  and  that  although  the  vessel  was  in  fact  navi- 
gated by  McNeil,  yet  there  was  an  absence  of  authority  in 
him  to  enforce  the  discipline  and  secure  the  obedience  to 
his  commands  among  the  subordinate  officers  aild  crew, 
which  an  emergency,  involving  the  safety  of  the  vessel  or 
cargo,  might  render  indispensable.  Assuming  such  ab> 
sence  of  authority  in  McNeil,  I  am  not  prepared  to  deny 
t^e  conclusion  to  which  the  learned  court  has  arrived ; 
but  I  cannot  assent  to  the  correctness  of  the  premises  from 
which  the  conclusion  is  derived.  The  owner  most  assured- 
ly had  the  right  to  Appoint  and  employ  whomsover  he 
chose  to  command  the  vessel  and  act  as  captain  or  master, 
in  the  full  sense  which  those  terms  import,  and  to  be  at 
the  head  of  the  subordinate  officers  and  crew,  clothed  with 
all  the  authority  which  such  position  implies. 

In  this  case,  the  vessel  was  registered  in  the  name  of 
Greene  as  master,  who  was  confessedly  a  mere  landsman, 
with  no  nautical  skill  or  experience  whatever.  The  evi- 
dence shows  that  he,  in  fact,  took  no  part  in  navigating 
the  vessel,  but  that  he  entered  upon  the  voyage,  and  con- 
tinued, until  the  ship  was  lost,  in  the  character  of  purser 
and  agent  of  the  owner,  and  absolutely  subject  to  McNeil, 
the  master  in  fact,  in  all  matters  pertaining  to  the  navi- 
gation and  govc  iimcnt  of  the  vessel.  He  testified,  that 
he  was  employed  by  the  plaintiff,  the  owner  of  the  Alba- 
tross, as  purser  on  board  of  her  on  her  last  trip  from  New 
York  to  Vera  Cruz,  on  which  trip  she  was  lost ;  that  his 
duties  were  to  take  charge  of  the  money  affairs  of  the 

ship,  to  collect  the  bills  for  freight  and  passage,  and  to 
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pay  bills  on  account  of  the  ship ;  that  McNeil  had  charge 
of  the  navigation  of  the  ship ;  that  the  first  he  heard  of 
his  being  in  the  ship's  register  as  a  captain,  was  three  or 
four  hours  before  the  advertised  hour  for  sailing;  that, 
*  oon  -1  during  the  voyage,  he  took  no  part  *in  the  com- 
-•  mand  or  control  of  the  vessel ;  that  McNeil  acted  as 
master  in  the  navigation  and  discipline  of  the  vessel ;  that 
he  (Greene)  weis  not  known  or  called  captain  on  board  of 
the  vessel;  that  McNeil  was  the  only  person  on  board  that 
knew  that  he,  the  witness,  was  named  in  the  register; 
that  he  had  written  instructions  from  the  plaintiff  as  to 
his  duties  on  board  the  vessel,  in  the  shape  of  a  letter 
from  the  plaintiff  to  the  witness,  which  letter  was  in  his 
trunk  on  the  Albatross  when  she  was  lost,  and  went  down 
with  it ;  that  the  instructions  were,  that  he,  the  witness, 
was  to  take  charge  of  the  financial  affairs  of  the  ship ;  and 
that  McNeil  was  to  have  the  whole  charge  of  the  naviga- 
tion of  the  ship. 

McNeil  testified,  that  Greene,  from  the  time  they  left 
New  York,  until  they  struck,  did  nothing  about  the  ship 
any  more  than  a  passenger ;  that  he  was  unwell  the  whole 
time,  and  a  part  of  the  time  confined  to  his  bed ;  that  he, 
the  witness,  sailed  the  vessel,  under  Greene's  direction, 
that  is,  wherever  Greene  told  him  to  take  the  ship  he 
took  it,  and  remained  as  long  as  he  told  him ;  that  Greene 
acted  on  board  as  the  owner  or  supercargo  of  the  ship ; 
that  he  had  no  control,  and  attempted  none,  as  to  the 
sailing  of  the  ship  or  its  management  at  sea.  It  appears 
also  by  the  evidence  of  McNeil,  that  on  the  occasion  of  the 
disaster,  he  exercised  the  entire  command  of  the  vessel 
and  crew,  and  that  Greene  gave  no  directions,  that  he 
was  just  like  any  of  the  passengers,  and  that  he  (McNeil) 
did  not  consult  with  him  as  to  what  should  be  done. 
There  is  nothing  in  the  evidence  to  controvert  these  facts, 
as  testified  to  by  Greene  and  McNeil ;  and  the  same  facts 
are  strongly  corroborated  by  other  evidence. 

The  court  jcharged  the  jury  that,  if  they  should  find 
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that  Greene  was  not  possessed  of  nautical  skill  and  ex- 
perience, the  defendant  was  entitled  to  their  verdict,  al- 
though the  plaintiflF  may  have  engaged  for  the  voyage, 
and  placed  on  board,  McNeil,  and  he  was  possessed  of  the 
requisite  skill  and  experience,  and  was  fully  competent 
for  that  purpose.  This  was  equivalent,  under  the  evi- 
dence, to  a  direction  to  the  jury  to  *find  for  the  ^ 
defendant,  as  no  one  pretended  or  claimed  that  *■ 
Greene  had  any  such  skill  or  experience. 

The  case,  then,  is  one  where  the  owner  placed  the  ship 
in  the  charge  and  command  of  a  competent  sailing-master, 
clothed  with  all  the  authority  incidental  to  that  position, 
and  who  accordingly  took  possession  of  the  ship  for  the 
voyage,  and  exercised  all  the  authority  throughout  the 
voyage,  as  long  as  it  lasted,  as  such  master ;  that  the  ship 
was  registered  in  the  name  of  another  person  as  master, 
who  possessed  no  nautical  skill  or  experience,  and  who 
never  possessed  any  authority  whatever  as  such  master, 
but  who  embarked  upon  the  voyage  in  the  character  of 
purser  and  supercargo,  with  no  authority  but  such  as  ap- 
pertained to  such  character,  and  with  instructions  from 
the  owner  to  treat  and  regard  the  other  as  the  actual 
master  and  commander  of  the  ship  during  the  voyage. 
X  The  fact  that  the  Albatross  was  registered  in  the  name 
of  Greene,  as  master,  is  only  to  be  regarded  as  evidence 
tending  to  prove  that  he  was  in  fact  such  master.  It  is 
not  conclusive  of  his  relation  to  the  ship,  but  at  most 
only  prirndfade,  and  liable  to  be  overcome  by  other  evi- 
dence. The  evidence,  taken  altogether,  shows  clearly 
and  indisputably,  that  it  was  never  intended,  either  by 
the  plaintiflF  or  Greene,  that  the  latter  should  have  or  ex- 
ercise the  least  particle  of  authority  in  the  ship,  as  sailing- 
master,  nor  any  authority  whatsoever,  excepting  such  as 
was  connected  with  his  position  of  purser  and  supercargo. 
Any  other  hypothesis  is  simply  absurd;  no  one  but  a 
madman  would  intrust  the  navigation  of  a  vessel,  on  such 
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a  voyage,  to  such  a  man  as  Greene  admits  himself  to  have 
been. 

I  am  constrained,  therefore,  to  the  conclusion,  that,  as 
the  ship  was  put  in  the  possession  of  a  competent  master, 
and  the  voyage  prosecuted  by  him  as  such,  the  fact  that 
the  name  of  another  person,  who  had  not  the  requisite 
skill  or  experience  for  that  purpose,  was  put  in  the  regis- 
ter as  master,  does  not  affect  tLe  question  of  seaworthi- 
ness of  the  ship.  Suppose,  in  this  case,  Greene  had  not 
gone  on  the  voyage  at  all ;  it  is  not  perceived,  how  that 
fact  could  affect  the  question  under  consideration.  Most 
^  clearly,  the  owner  might  have  engaged  ^another 

-'  person  to  go  as  master ;  and  that  is  substantially 
this  case.  Greene  did  not  go  as  master,  but  did  go  in 
another  capacity,  which,  for  the  purposes  of  the  present 
question,  is  the  same  as  if  he  had  not  gone  at  all.  Or, 
suppose,  when  the  plaintiff  procured  the  vessel  to  be  reg- 
istered, he  believed  Greene  to  be  in  all  respects  compe- 
tent and  qualified  to  act  as  master,  but  afterwards,  and 
before  the  vessel  sailed,  discovered  he  was  incompetent, 
and  thereupon  McNeil  was  engaged  and  went  as  master ; 
I  apprehend,  it  could  not  be  denied,  in  such  case,  that  the 
latter  should  be  regarded,  to  all  intents  and  purposes,  the 
master  and  commander,  as  effectually  as  if  his  name  had 
been  in  the  register  as  master. 

The  policy  in  this  case  contemplates  the  right  of  the 
owner  to  change  the  master  before  the  voyage  should 
commence.  It  describes  the  vessel  insured  as  follows : 
"  Upon  the  body,  tackle,  apparel  and  other  furniture  of 
the  good  steamer  called  the  Albatross,  whereof .... 
.  .  .  .  is  at  present  master,  or  whoever  dse  ahoU  go/or 
master  in  the  said  vessel,"  &c.  Now,  McNeil  went  for 
master,  and  he  was  confessedly  competent.  If  the  defend- 
ant intended  to  insist  that  no  one  should  go  as  master  on 
the  voyage,  except  a  citizen  of  the  United  States,  and  h* 
name  put  in  the  register  of  the  ship  as  such  it  should 
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have  taken  the  precaution  to  have  had  Bnch  a  provision 
in  the  policy. 

For  the  foregoing  reasons,  the  judgment  of  the 
snperior  court  should  be  reversed,  and  a  new  trial  or- 
dered. 

CoMSTOCK,  C.  J.  {Diaeeniing.) — Greene  was  master  of 
the  steamer  Albatross,  for  every  legal  intendment  and 
purpose.  He  was  so  described  in  the  register ;  in  that 
character,  he  signed  the  shipping  articles  and  the  billRof 
lading ;  the  vessel  was  also  cleared  in  his  name  as  master. 
He  had,  it  is  true,  a  letter  of  instructions  from  the  owner, 
according  to  which  McNeil,  a  subordinate,  was  to  take 
charge  of  the  nautical  management  of  the  ship.  But,  so 
far  as  I  can  see,  this  letter  only  affected  *the  re-  r  #  q^ 
lations  between  Greene  and  his  employer.  In 
virtue  of  those  instructions,  it,  no  doubt,  became  the  duty 
of  Greene  to  consult  and  be  guided  by  McNeil  upon  all 
questions  which  concerned  merely  the  navigation  of  the 
vessel;  but  they  did  not  convert  the  subordinate  into 
the  master.  Greene  had  the  legal  authority  which  be- 
longed to  tliat  office,  and  McNeil  had  not;  the  allegiance 
of  the  crew  was  duo  to  the  office,  and  not  to  the  private 
instructions,  of  which  they  may,  or  may  not,  have  been 
entirely  ignorant.  The  relations  between  master  and 
crew,  as  established  by  the  maritime  law  and  the  acts  of 
congress,  cannot  be  changed  by  an  interference  of  this 
nature.  The  nature  of  the  service  admits  of  but  one  su- 
preme authority,  and  the  laws  recognise  but  one ;  that 
authority  was  vested  in  Greene,  in  virtue  of  his  office ; 
he  alone  had  the  power  to  compel  the  obedience  of  the 
crew  by  dispipline  and  punishment,  although  the  direc- 
tions might  be  given  by  another  person.  {United  States  v. 
Taylor,  2  Sumner  584;  Curtis'  Rights  and  Duties  of 
Merchant  Seamen,  4,  5,  7,  15;  1  U.  S.  Statutes  at  Large, 
1790,  c.  29,  §  1 ;  4  Id.  1835,  c.  40,  p.  775.)  In  a  conflict 
of  opinion  or  coninirmd,  between  Greene,  as  master,  and 
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McNeil,  the  crew  would  have  been  guilty  of  revolt  or 
mutiny,  if  they  had  obeyed  the  latter,  and  disregarded 
the  authority  of  the  former. 

The  vessel,  then,  was  not  seaworthy,  according  to  the 
definitions  contained  in  all  the  authorities.  Seaworthi- 
ness requires  the  presence  of  a  master  of  competent  skill. 
Keder  v.  Firemen's  Insurance  Co.,^  Hill  255;  3  Kent 
287 ;  1  Arnould  on  Insurance  684.)  But  Greene  was  to- 
tally ignorant  of  navigation ;  having,  in  fact,  never  before 
been  at  sea.  McNeil  had  the  required  skill ;  but  he  had 
not  the  legal  power  of  a  commander.  We  may  speculate ; 
but  we  cannot  affirm,  that  the  perils  of  the  voyage  would 
have  been  the  same,  if  the  requisite  skill  and  authority 
had  been  combined  in  one  person.  In  the  contract  of 
marine  insurance,  seaworthiness  is  an  implied  condition, 
falal  to  the  policy,  in  its  very  inception,  if  the  condition 
be  not  performed.  We  think,  it  was  not  performed  in 
the  present  case,  because  the  authority  of  the  master  ex- 
*  886  1  ^^^^^  ^without  skill ;  and  the  skill  of  the  subordi- 
nate was  without  legal  authority.  The  policy 
was,  therefore,  void. 

Judgment  reversed,  and  new  trial  awarded.* 

1  In  the  case  of  The  Dubuque,  2  Abb.  U.  S.  20,  in  the  district  court  of 
the  United  States  for  the  eastern  district  of  Michigan,  Longyear,  J.,  dis- 
sented in  tato  from  the  doctrine  of  this  case,  and  heid  the  opinion  of 
Chief  Justice  Comstoclc  to  be  the  better  law.  And  in  this  the  writer  en- 
tirely concurs ;  tlie  transaction  was  clearly  in  fraud  of  the  act  of  con- 
gress, and  contrary  to  public  policy. 


414 


' 


I860.]  MiLBANE  V.  Dennistouk.  386 

Statement  of  the  Case. 


MiLBANK  et  (d.  V.  Denntstoun  et  al.  ■    i 

I 

•    . ..  .  \ 

Responsibility  of  Factors, — Discretionary  Orders. 

A  factor  is  only  chargeable,  in  the  absence  of  specific  Instractions,  with 
good  faith  and  proper  diligence  and  skiil  in  tlie  sale  of  the  merchandise 
intrusted  to  him;  under  instructions  giving  him  a  discretion  as  to  the 
time  of  sale,  he  is  not  liable  for  an  error  in  judgment,  though  a  loss 
ensue. 

The  burden  of  showing  a  breach  of  instructions,  in  such  cajse,  resting 
upon  the  plaintiff,  it  is  error,  to  submit  the  question  to  the  jury,  where 
there  is  no  contradictory  evidence  on  the  subject. 

Milbank  v.  Dennistoun,  1  Bos.  246,  reversed. 

Appeal  from  the  Superior  Court  of  the  city  of  New 
York,  where  a  judgment  entered  in  favor  of  the  plaintiflfs 
upon  a  verdict  for  $7829.62,  had  been  affirmed.  (Reported 
below,  1  Bos.  246.) 

This  was  an  action  brought  by  Milbank  <fe  Co.,  mer- 
chants at  New  York,  against  Dennistoun  &  Co.,  their 
factors  at  Liverpool,  to  recover  damages  for  selling,  as 
was  alleged,  contrary  to  the  plaintiffs'  instructions,  and 
without  due  care,  a  cargo  of  flour,  consigned  to  the  de- 
fendants by  the  ship  Nicholas  Biddle,  shortly  before  a 
sudden  and  great  rise  in  the  price  of  the  article. 

On  the  trial,  it  appeared,  that  the  plaintiffs,  who  had  a 
branch  house  at  New  Orleans,  on  the  25th  of  June  1846, 
wrote  to  the  defendants,  who  had  a  branch  at  New  York, 
announcing  two  shipments  of  flour ;  one  of  5000  barrels, 
by  the  ship  Nicholas  Biddle,  and  3000  barrels  by  the 
Georgiana,  both  then  on  their  voyage  from  New  Orleans 
to  Liverpool.  Referring  to  arrangements  intended  by 
them  with  the  defendants'  New  York  house,  the  plain- 
tiffs wrote : — "  You  will  please  make  no  disposition  of  the 
flour,  until  we  give  you  our  wishes  per  Caledonia,  unless 

22s.  in  bond  is  attainable ;  in  which  case,  if,  in  your  judg- 
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ment,  you  deem  it  our  interest  to  accept  that  figure, 
please  do  so.  Our  R.  W.  Milbank  designs  visiting  your 
city  soon,  and  we  trust  our  correspondence  may  be  ex- 
te?;ided."  The  plaintififa  obtained  from  the  defendants' 
house  in  New  York,  an  advance  of  $2.25  per  barrel  on 
tlie  fiour,  on  indorsing  to  them  the  bills  of  lading.    \ 

*  QQ7  1      *The  Caledonia,  which  sailed  soon  afterwards, 

took  out  another  letter  from  the  plaintiffs  to 
the  defendants,  dated  the  27th  of  June,  in  which, 
inclosing  invoices  of  the  two  shipments,  and  allud- 
ing to  the  good  quality  and  condition  of  the  flour, 
the  plaintiffs  said: — "  We  *  fear,  the  first  introduction 
for  consumption  may  tend  to  continue  low  prices,  as 
they  will  probably  be  large,  immediately  on  the 
passage  of  the  new  bill.  Believing  that  after  the 
stocks  now  in  bond  shall  have  been  reduced  by  con- 
sumption, <fec.,  an  improvement  may  ensue,  we  would 
express  our  desire  that  these  parcels  may  be  withheld 
from  the  market,  until  the  operation  of  the  Corn  Law 
shall  have  produced  its  results.  We  hope,  we  may 
not  err,  in  assuming  its  passage.  Though,  if  22s.  in  bond 
is  attainable,  on  arrival,  and  you  think  our  interest 
dictates  such  sale,  please  so  dispose  of  it.  Our  R.  W. 
Milbank  designs  visiting  your  city,  by  steamer  of  the 
16th  Jnlv,  and  will  confer  with  vou. "  This  letter  re- 
ferrod  to  a  bill  which  had  been  introduced  into  Parlia- 
ment, greatly  reducing  the  duties  on  breadstuffs  imported 
into  the  United  Kingdom,  which  received  the  royal  as- 
sent on  the  27th  June,  and  went  into  effect  on  the  30th  of 
the  same  month.  R.  W.  Milbank  was  detained  until  the 
itiiddle  of  August,  and  did  not  reach  Liverpool,  until  the 
4th  of  September,  after  the  sale  of  the  cargo  of  the 
Nicholas  Biddle. 

*  Qoo  1      *The  defendants,  on  the  18th  of  July,  acknowl- 

^  edged  the  receipt  of  the    plaintiffs'  letters,  and 

that  the  Nicholas  Biddle,  with  5000  barrels,  had  arrived, 

and  said:  "You  seem  to  think,  that  22«.  per  barrel  should 
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be  taken  for  it  in  bond ;  but  this  is  25s.  free,  at  present, 
and  this  figure  is  not  obtainable  for  New  Orleans  flour. 
If  of  good  quality,  and  sweet,  24s.  might  be  obtained.  In 
ten  days,  we  hope  to  get  a  sample,  and  have  it  valued ; 
but  as  we  have  little  expectation  of  getting  an  offer  at  the 
price  3"ou  allude  to,  we  shall  likely  store  the  flour,  and 
await  the  arrival  of  Mr.  R.  W.  Milbank,  with  whom  we 
can  confer  as  to  the  future  proceedings."  On  the  3d  of 
August,  the  defendants  notified  the  plaintiffs  of  the  arri- 
val of  the  Georgiana,  with  the  3000  barrels,  and  proceed- 
ed:— "We  much  fear  that  this  shipment,  as  well  as  that 
per  Nicholas  Biddle,  will  disappoint  you ;  as,  in  common: 
with  almost  all  the  flour  from  the  Gulf,  this  year,  if  not 
sour,  it  will  only  bring  the  price  of  sour.  Our  market  has 
been  at  a  stand  for  some  days ;  but  as  the  last  two  or  three 
days  have  been  unsettled,  there  may  probably  be  some 
sictivity  to-morrow."  Accompanying  this  letter  was 
a  circular,  iu  which,  after  stating  the  dullness  of  the  grain 
market,  the  commencement  and  favorable  appearance  of 
the  harvest  in  England,  thej'^  say,  that  "Indian  corn  had 
risen  in  price,  in  consequence  of  very  alarming  accounts 
of  a  blight  of  the  potatoe  crop  in  Ireland." 

The  cargo  of  the  Nicholas  Biddle  was  put  in  charge  of 
a  broker  at  Liverpool,  on  the  21st  July;  the  ship  began 
discharging  on  the  27th,  and  the  flour  was  put  in  store. 
On  the  4th,  5th  and  7th  of  August,  the  entire  cargo  was 
sold  at  21.S.  per  barrel,  duty  paid.  On  the  18th  of  August, 
the  defendants  announced  the  sale,  but  stated  that,  in' 
consequence  of  a  rise  in  the  market,  owing  to  the  har- 
vest in  England  turning  out  badly,  and  the  continued  in- 
form ition,  both  from  England  and  Ireland,  of  the  blight 
of  the  potatoe,  they  regretted  the  sale,  and  should  hold  the 
Georgiana'a  cargo,  which  they  hoped  would  make  up  the 
<leficiency.  *The  plaintiffs,  on  receiving  news  of 
the  sale,  repudiated  it,  and  complained  that  their  ^  ^ 

orders  had  not  been  conformed  to.     Previously,  however, 
uu  the  31st  of  July,  the  plaintiffs  had  written  to  the  do- 
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fendants : — "  We  suppose,  that,  ere  tliis,  the  crop  of  wheat 
has  been  ascertained  j^s  to  its  probable  yield,  and  the 
grain  and  flour  conformed  to  such  results;  we,  therefore, 
ask  you  to  exercise  your  discretion  in  effecting  sales  for 
us."  This  letter  was  received  about  the  12th  of  August, 
during  an  excitement  produced  by  bad  weather  and  the 
potatoe  blight. 

^  *The  cargo  of  the  Georgiana  was  proved  to  be 

^  in  thS  same  condition  and  of  the  same  quality  as 
that  of  the  Nicholas  Biddle;  it  was  kept  in  store  until 
the  end  of  September,  ami  then,  and  in  October,  was  sold 
at  29.y.,  and  29^.  6i.  per  barrel.  The  witnesses  all  ex- 
pressed the  opinion,  that  the  improvement  in  the  flour 
market,  after  the  middle  of  August,  was  not  owing  to  the 
passage  of  the  new  corn  law,  but  was  principally  attribu- 
table to  the  potatoe  blight,  and  in  some  measure,  to  the 
bad  \veather,  and  an  unusual  foreign  demand  for  bread- 
stuffs.  The  bad  weather  was  only  temporary — the  En- 
glish wheat  harvest  eventually  proving  good. 

The  defendants  moved  for  a  nonsuit,  which  was  denied, 

^    ^^  ^  and   an  exception   taken.     *The   learned  iud^je, 

*  391  1  .  J     o  » 

-'  BoswoRTH,  J.,  submitted  to  the  jury  the  question 

whether  the  defendants  had  violated  their  instructions, 
or  had  been  guilty  of  negligence  in  making  the  sale,  and 
instructed  them,  as  to -the  measure  of  damages,  in  case 
they  should  find  a  verdict  for  the  plaintiff.  He  also  sub- 
mitted to^them  the  two  following  interrogatories  to  be 
answered  in  their  verdict: 

1.  Did  the  defendants  sell  the  5000  barrels  of  flour,  be- 
fore the  stock  of  grain  in  bond,  at  the  time  referred  to  in 
the  letter  of  the  27th  of  June,  had  been  introduced  into 
the  market,  and  had  been  reduced  by  consumption? 

*  ^92  1      *^'  ^^^  ^'^^  defendants,  in  selling  the  flour,  at 

the  time  they  did,  fail  to  exercise  that  care  and 
diligence  which  prudent  consignees,  having  the  informa- 
tion the  defendants  then  had,  and  acting  (m  their  own 

account,  would  exercise? 
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The  defendant  excepted  to  audi  portions  of  the  charge 
as  were  adverse  to  them.  The  jury  answered  the  ques- 
tions submitted  to  them  in  the  affirmative,  and  found  a 
general  verdict  for  the  plaintiffs  for  $7829.62/  The  de- 
fendants moved  for  a  new  trial,  on  the  ground,  among 
others,  that  the  verdict  was  against  evidence ;  and  their 
motion  having  been  denied,  and  judgment  entered  upon 
the  verdict,  they  appealed  from  the  order  denying  a  new 
trial,  and  from  the  judgment.  The  judgment  was  affirmed 
at  general  term,  and  the  defendants  thereupon  appealed 
to  this  court. 

Cutling^  for  the  appellants. 

Brady,  for  the  respondents. 

Dbnio,  J. — The  case  turns  very  much  upon  what  is  to 
be  considered  the  true  meaning  of  the  letter  of  June  27  th, 
1846.  In  that  letter,  the  defendants  expressed  their  de- 
sire that  the  cargo  of  flour  in  question  should  be  with- 
held from  the  market,  until  the  operation  of  the  new  corn 
law  should  have  produced  its  results.  The  direct  effect 
of  the  law  was  greatly  to  reduce  the  duty  upon  wheat 
and  flour  imported  into  the  United  Kingdom ;  its  opera- 
tion upon  the  owners  of  flour  then  lying  in  bond  at  the 
British  ports,  and  of  such  as  should  thereafter  arrive, 
would  be,  to  give  them  a  more  advantageous  competition 
with  the  holders  of  domestic  flour,  bv  the  amount  of  re- 
duction  of'the  duty.  If  they  sold  their  flour,  free  of  duty, 
or,  in  other  words,  if  they  paid  the  duty  themselves,  they 
could  sell  at  a  smaller  nominal  price,  in  consequence  of 
the  reduction  of  the  duties,  and  yet  realize  larger  profits 
on  the  sales. 

The  price  of  domestic  flour,  must  always  be  a  material 

*  On  a  former  trial  of  the  case,  in  October  1849,  before  Sandford,  J., 
the  plaintiffs  had  a  verdict  for  $11,136.37.     See  1  U.  S.  Law  Ma^.  24. 
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element  in  determining  the  market  of  the  imported  arti- 
cle, as  the  two  classes  of  produce  immediately  come  into 
competition  in  the  English  markets.  The  revenue  duties 
may  be  looked  upon  as  parcel  of  the  expenses  of  the  for- 
eign shipper  of  flour,  and  are  of  the  same  character,  so 
far  as  this  question  is  concerned,  as  freight  or  insurance. 
It  is  for  his  interest  to  have  them  fixed  at  the  lowest 
rate ;  hence,  the  plaintiffs  regarded  the  new  law  for  the 
*  oQo  1  *reduction  of  the  duties  as  a  marked  advantage 
in  their  favor,  which  they  were  desirous  of  real- 
izing the  benefit  of.  But  they  saw  also,  what  was  suffi- 
ciently obvious,  that  this  advantage  might  be  neutralized, 
at  least,  if  not  more  than  balanced,  by  the  gi^eat  accumu- 
lation of  imported  flour  remaining  in  bond  and  awaiting 
the  new  parliamentary  measure,  which,  in  the  event  of 
its  passage,  would  be  released  at  the  anticipated  low 
duties,  and  thrown  upon  the  market  in  competition  with 
their  own  flour,  taken  out  by  the  Nicholas  Biddle,  and 
producing  what  is  termed  a  glut  in  the  market.  The 
object  of  the  instructions  of  the  27th  June  plainly  was,  to 
guard  against  that  state  of  things.  The  plaintiffs  said  to 
the  defendants,  in  effect,  we  desire  to  have  the  benefit  of 
the  new  law,  which  we  trust  will  pass,  but  we  fear  that  if 
our  flour  is  sold,  when  the  first  introductions  for  consump- 
tion take  place,  immediately  upon  the  passage  of  the  bill, 
we  shall  lose  the  advantage.  We  desire,  therefore,  that 
it  may  be  withheld  from  the  market,  until  the  operation 
of  the  new  law  shall  have  produced  its  results;  in  other 
words,  we  wish  to  have  the  benefit  of  the  new  law,  un- 
qualified by  the  consequences  of  the  glut  in  the  market 
which  we  foresee  will  take  place  immediately  after  its 
passage. 

But  there  were  other  circumstances,  which  it  was  fore- 
seen would  enter  into  the  state  of  the  market,  the  most 
material  of  which  was  the  approaching  harvest  in  the 
United  Kingdom,  which  must  always  have  a  material  in- 
fluence upon  the  price  of  breadstuffs  in  the  market  of  that 
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country  j  as,  it  is  well  known,  it  has,  for  the  same  reasons, 
in  the  markets  of  countries  which  export  grain.  The 
plaintiffs,  therefore,  did  not  direct  the  defendants  to  with- 
hold their  flour  from  market  for  any  definite  period,  which, 
if  they  had  done,  the  defendants  must  have  obeyed  the 
direction  at  their  peril,  nor  did  they  require  that  it  should 
be  kept'  out  of  market,  until  any  particular  amount  ot 
diminution  of  the  stock  released  from  bond  should  have 
been  realized ;  but  they  chose  to  express  their  desire  in 
very  general  terms.  They  wished  their  flour  to  be  held, 
until  the  operation  of  the  new  law  should  have  produced 
its  results.*  This,  of  course,  cast  upon  the  defendants 
the  duty  of  determining,  under  all  the  *circum-  ^ 
stances  bearing  upon  the  question,  when  the  pe-  '■ 
riod  referred  to  should  arrive.  This  would  not  depend 
wholly  upon  the  degree  to  which  the  old  stock  of  im- 
ported flour  should  have  been  reduced,  but  also  upon  the 
prospects  of  the  domestic  crop.  It  was,  no  doubt,  im- 
plied, that  the  flour  was  not  to  be  sold,  until  the  stock  of 
imported  flour  existing  when  the  law  should  pass  should 
have  been  materially  reduced  by  consumption,  though 
the  direction  is  not  to  that  eff'ect  in  terms.  It  is  recited 
as  the  belief  of  the  defendants,  that  a  reduction  would 
cause  an  improvement  in  the  market,  as  it  obviously 
would,  if  not  met  by  counteracting  circumstances. 

We  are  to  determine,  therefore,  whether,  upon  the 
construction  which  has  been  given  to  the  letter,  the  de- 
fendants departed  from  the  instructions  contained  in  it, 
by  selling  the  flour  on  the  4th  August,  supposing  it 
had  all  been  sold  on  that  day.  T&e  act  toolc  effect  as  a 
law,  June  30th,  and  immediately  all  the  flour  then  in  bond 
was  released  by  the  payment  of  the  reduced  duties ;  and 
that  subsequently  arriving  was  entered  and  the  duties  at 


•  Tliougli  a  principal  express  a  wish  to  have  a  certain  thing  done,  yet, 
if  tlie  matter  be  left  to  the  discretion  of  the  factor,  it  is  not  a  breach  of 
orders,  to  disregard  it.     Harper  d.  Kean,  11  S.  &  R.  280. 
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once  paid.  The  holders  immediately  became  free,  sellers; 
the  demand  from  consumers  was  large,  and  was  freely 
met;  the  sales  were  for  consumption,  not  on  speculation; 
they  were,  therefore,  the  kind  of  sales  which  were  re- 
ferred to  in  the  plaintiflfs^  instructions.  They  operated  to 
reduce  the  stock  in  bond  at  the  time  the  act  passed ; 
but  the  evidence  does  not  furnish  the  means  of  ascertain- 
ing positively  the  amount  of  such  reduction,  or  how  far 
it  was  balanced  by  fresh  importations;  though  it  appears 
that  the  quantity  on  hand  continued  to  be  large. 

While  this  state  of  things  was  going  on,  the  phiintiffs' 
letter  was  received  on  the  12th  of  July,  and  about  a  week 
afterwards,  on  the  18th,  the  vessel  with  the  flour  arrived. 
It  should  be  remembered,  that  when  the  letter  was  writ- 
ten, it  was  not  known  in  New  York  that  the  act  had 
passed;  in  fact,  it  received  the  sanction  of  Parliament,  op 
the  same  dav  on  which  the  letter  was  dated.  The  letter 
looked  to  the  passage  of  the  act,  and  not  to  the  arrival 
of  the  flour,  as  the  time  when  the  reduction  referred  to 
would  commence.  So  far  as  the  plaintiffs  knew,  it  might 
not  become  a  law  until  after  the  flour  should  have  ar- 
*  QQC  1  rived  ;  ^indeed,  they  were  not  certain  that  it  would 
become  a'  law  at  ^ny  time.  What  they  chose  to 
forbid  (if  the  letter  is  to  be  looked  upon  as  peremptory) 
was,  that  their  flour  should  be  thrown  upon  the  market 
in  competition  with  the  mass  which  would  be  on  sale 
immediately  upon  the  passage  of  the  act.  Now,  the  sale 
of  the  first  parcel  of  the  flour  was  made  five  weeks  after 
that  point  of  time,  during  all  of  which  interval,  sales  were 
were  being  constantly  made  for  consumption.  In  the 
opinion  of  the  superior  court  at  general  term,  the  letter 
is  construed  as  though  the  defendants  were  forbidden  to 
sell,  until  the  stock  of  flour  should  be  reduced  by  con- 
sumption, after  the  arrival  of  the  Nicholas  Blddle;  and  it 
is  reasoned,  that  as  it  was  sold,  soon  after  that  time,  it 
was  not  withheld  from  market  for  any  ])eriod  ;  the  charge, 

I  think,  contains  the  same  idea  as  to  the  construction  of 
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the  letter.  But,  upon  that  construction,  the  defendants 
would  be  obliged  to  withhold  the  flour  from  market, 
though,  when  it  arrived,  the  effect  of  the  law  had  been 
fully  ascertained.  The  meaning  of  the  letter  plainly  is, 
that  the  plaintiffs  did  not  wish  the  flour  sold,  during  tho 
existence  of  the  glut  which,  it  was  anticipated  would  pre- 
vail upon  the  passage  of  the  act.  In  my  opinion,  the  de- 
fendants were  not,  on  the  4th  of  August,  restrained  from 
selling  the  flour  by  the  instructions  contained  in  the 
plaintiffs'  letter.  The  market  had  been  working  for  five 
weeks,  under  the  influence  of  the  law ;  the  letter  had 
fixed  no  period  for  the  continuance  of  the  experiment, 
and  the  defendants  were  left  to  determine  whether  the 
time  had  arrived,  when  it  would  be  for  the  plaintiffs'  in- 
tetest  to  have  the  property  disposed  of,  in  the  view  ot 
all  the  circumstances  of  the  case.  They  were,  neverthe- 
les.s,  bound  to  the  exercise  of  good  faith  and  of  the  pru- 
dence and  skill  which  agents  to  w^hom  the  property  of 
others  is  intrusted  are  always  obliged  to  employ;  and 
that  was  the  extent  of  their  obligation.' 

That  this  view  is  correct,  is  apparent  from  the  plaintiffs' 
own  letter  of  July  31st.  This  was  written,  it  will  be  re- 
membered four  days  before  the  first  parcel  of  flour  was 
sold.  In  that  communication,  the  plaintiffs  say:  **We 
suppose,  that  ere  this  the  crop  of  wheat  has  been  ascer- 
tained as  to  its  probable  yield,  *and  the  grain  and 
flour  conformed  to  such  result ;  we,  therefore,  ask  ^ 
you  to  exercise  y«ur  discretion  in  effecting  sales  for  us." 
As  this  letter  was  not  received,  until  after  the  last  sales  oi 
flour,  it  cannot  be  used  to  dispense  with  any  instructions 
binding  upon  the  defendants  when  the  sales  were  made; 
but  it  affords  evidence  that  the  plaintiffs  considered  that 
the  result  of  the  English  harvest  was  a  material  element 
in  determining  when  the  market  would  have  attained  the 
equilibrium,  which  it  was  supposed  would  be  temporarily 

«  Bee  Geyer  v.  Decker,  1  Yeates  486. 
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disturbed  by  the  large  entries  for  consumption  immedi- 
ately upon  the  passage  of  the  act.  This  was  precisely  the 
view  which  the  defendants  appear  to  have  taken  of  the 
case,  when  they  made  the  sales.  The  grain  circular  of 
the  3d  of  August,  which  the  plaintiffs  gave  in  evidence, 
described  the  harvest  as  progressing  favorabl}^,  and  the 
weather  as  remarkably  fine.  Then,  it  was  proved  affirma- 
tively, on  the  part  of  the  defendants,  that  no  improvement 
in  the  price  of  flour  resulted  from  the  passage  of  the  corn 
law,  at  any  time  during  the  year  1846. 

Upon  the  question  whether  the  defendants  had  violated 
their  instructions,  the  burden  of  proof  was  upon  the 
plaintiffs.  All  the  material  testimony  bearing  upon  the 
subject  was  produced  by  them ;  there  was  no  question  of 
credibility  to  be  determined  by  the  jury,  for  the  evidence 
was  not  in  any  respect  contradictory.  Thinking,  as  I  do, 
that  there  was  no  evidence  tending  to  show  that  the  de- 
fendants sold  the  plaintiffs'  flour,  prior  to  the  time  when 
the  operation  of  the  new  corn  law  had  produced  its  re- 
sults, so  far  as  those  results  affected  the  price  of  flour,  I 
think,  the  judge  erred  in  submitting  it  to  the  jury  to  deter- 
mine whether  there  had  been  a  breach  of  instructions. 

Upon  the  second  question,  whether,  laying  out  of  view 
the  alleged  instructions,  there  was  evidence  upon  which 
the  defendants  could  be  charged  with  a  breach  of  duty  in 
selling  the  flour  at  the  time  they  did,  and  for  the  price 
which  was  obtained,  I  think,  there  was  an  equal  defect  in 
the  evidence.  In  the  first  place,  it  was  proved,  that  all 
the  large  holders  of  flour  were  freel}*^  selling  at  the  price 
which  then  prevailed,  and  that  the  defendants  themselves 
were  among  the  sellers.  On  the  6th  of  *AugU8t, 
^  they  sold  three  thousand  barrels  of  their  own  flour, 
at  a  less  price  than  that  which  they  obtained  for  the  plain- 
tiffs'. It  was  shown,  that  all  the  indications  were  in  favor 
of  an  abundant  domestic  harvest,  and  that  no  immediate 
improvement  in  prices  was  looked  for  among  the  dealers 

in  breadstuffs  in  that  market ;  the  prices  obtained  were 
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the  market  prices  prevailing  at  the  time  of  the  sales,  and 
for  some  time  afterwards.  The  plaintiffs'  flour'  was  a 
damaged  article,  and  liable  to  further  depreciation,  if  kept 
on  hand.  The  subsequent  extraordinary  rise  was  owing 
to  causes  wholly  exceptional  in  their  character,  which 
were  not  so  far  developed,  when  the  sales  took  place,  as 
at  all  to  influence  the  market,  and  could  not  have  V^een 
anticipated  with  any  degree  of  sagacity.  In  looking  at 
the  case,  after  the  event,  we  can  see  that,  if  the  defend- 
ants had  refrained  from  selling,  the  adventure  would  have 
resulted  quite  differently  as  regards  the  plaintiffs ;  they 
would  have  realized  large  gains,  instead  of  having  suffer- 
ed a  loss,  but  it  would  not  have  been  owing  in  any  degree 
to  the  com  law. 

It  seems  plain  to  me,  that  there  was  not  the  slightest 
reason,  on  the  evidence,  to  impute  blame  to  the  defend- 
ants, and  that  there  was  nothing  for  the  jury  to  deliberate 
upon.  If  these  views  prevail  with  my  brethren^  the 
judgment  must  be  reversed  and  a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  ordered.* 

^  On  a  subsequent  trial,  with  some  additional  evidence,  -which,  how- 
ever, did  not  materially  vary  the  facts,  the  court  ordered  a  nonsuit,  in 
accordance  with  this  opinion,  which  was  afflimed  at  general  term.  10 
BOS.S82. 
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Baker  v.  Higgins. 
Entire  Contract. 

Under  a  contract  in  writing  to  deliver  a  certain  quantity  of  briclss,  at  a 
specific  price  per  ibousand,  a  delivery,  or  offer  to  deliver,  the  entire 
quantity,  is  a  condition  precedent  to  the  right  to  demand  payment.  * 

Parol  evidence  is  not  admissible,  to  show  that  each  parcel  was  to  be 
paid  for  on  delivery. 

*  oqo         *Appeal  from  the  general  term  of  the  Supreme 
■*  Court,  in  the  third  district,  where  jud^^ment  was 
entered  for  the  plaintiff,  upon  the  report  of  a  referee. 

This  was  an  action  for  goods  sold  and  delivered.  On 
the  trial,  parol  evidence  was  given  of  a  contract  for  the 
sale  qf  a  quantity  of  brick.  A  written  contract  being 
subsequently  produced  by  the  defendant,  he  moved  to 
strike  out  the  parol  evidence  of  its  tenor,  which  was  re- 
fused, and  an  exception  taken.  At  the  close  of  the  evi- 
dence, the  defendant  moved  for  a  nonsuit,  which  was 
also  refused,  and  the  defendant  excepted.  The  referee 
found  in  accordance  with  the  parol  evidence  of  the  con- 
tract, and  the  judgment  entered  on  his  re])ort  having 
been  aflSrmed  at  general  term,  the  defendant  took  this 
appeal. 

Parmenter,  for  the  appellant. 

Bronk,  for  the  respondent. 

Welles,  J. — On  the  trial  before  the  referee,  the  plain- 
tiff gave  evidence  tending  to  show  that,  by  the  contract 
between  him  and  the  defendant  for  the  sale  and  delivery 

^  Followed  in  Mount  v.  Lyon,  49  N.  Y.  553.     And  see  the  remarks  of 
Bm-nside,  J.,  in  Martin  v.  Shoenberger,  see  8  W.&  S.  369. 
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of  the  brick  in  question,  by  the  former  to  the  latter,  the 
brick  was  to  be  paid  for  as  they  were  delivered.  It  also 
appeared,  on  the  part  of  the  plaintiff,  that,  at  the  close  of 
the  conversation  between  the  parties,  by  which  the  con- 
tract was  negotiated,  the  plaintiff  wrote  something  on  a 
piece  of  paper  and  handed  it  to  the  defendant,  upon 
which  the  parties  separated.  None  of  the  plaintiff's  wit- 
nesses were  able  to  state  what  the  writing  contained. 
The  defendant  produced  and  identified  the  paper,  which 
turned  out  te  be  as  follows :  "  I  will  deliver  John  Higgins 
25,000  pale  brick,  on  the  dock  at  East  Troy,  for  $3  per 
M,  and  50,000  hard  brick,  at  the  same  place,  at  $4  per  M, 
cash.  E.  W.  Baker,  Coxsackie."  This,  I  think,  was  a 
valid  agreement,  and  must  be  deemed  and  taken  aa  the 
agreement  then  made  between  the  parties,  in  relation  to 
the  brick,  and  under  which  a  part  was  afterwards  de- 
livered. 

Not  long  after  this  agreement,  the  plaintiff  delivered 
to  the  defendant,  at  Troy,  under  the  written  contract,  a 
cargo  of  brick,  *consisting  of  10,500  hard  and  ^  ^  oqq 
10,500  pale  bricks,  and  demanded  payment  for 
that  quantity,  which  the  defendant  refused,  until  Jthe 
whole  was  delivered.  This,  I  think,  he  had  a  right  to  do. 
The  contract  was  entire,  to  deliver  75,000  bricks ;  and 
the  plaintiff  was  not  entitled  to  pay  for  any  part,  until 
the  Avhole  was  delivered,  or  until  he  was  ready  and 
offered  to  deliver  the  balance,  which  the  plaintiff  has 
not  done.  The  action  was  brought  for  the  contract  price 
of  the  21,000  bricks  delivered;  and  the  referee  found, 
contrary  to  the  legal  import  of  the  written  agreement, 
that  the  brick  was  payable  delivery,  as  the  same  should 
be  delivered.  For  this  error,  the  judgment  should  bo  re- 
versed, and  a  new  trial  directed  in  the  court  below,  with 
costs  to  abide  the  event. 

Judgment  reversed,  and  now  trial  ordered. 

• 
Sbldbn,  Clbrke  and  Wright,  JJ.,  dissented. 
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Gardner  v.  Clark. 
Pleading. —  Waiver. 

Under  the  Code,  a  defence  in  the  nature  of  a  plea  in  abatcoient  may  be 
joined  witli  one  in  bar,  in  the  sane  answer ;  but  when  the  case  goes 
to  the  jury  on  both  defences,  tliere  must  be  separate  findings  on  each. 

In  an  action  by  the  assignee  of  a  claim,  a  plea  that  the  defendant  was  ar- 
rested upon  a  capias,  at  the  suit  of  tlie  asii^nor,  is  insufficient,  as  a  plea 
of  lis  pejidejis;  nor  is  it  helpsd  by  an  averment  that  the  capias  was 
for  the  same  cause  of  action — no  declaration  having  been  filed  or  served. 

A  party  entitled  to  payment,  on  the  delivery  of  each  wagon-load  of  goods, 
does  not  waive  that  right,  by  frequent  deliveries,  without  exacting  pay- 
ment. 


* 


*Appeal  from  the  general  terra  of  the  Supreme 
-"  Court,  in  the  fifth  district ;  where  judgment  upon 
a  verdict  in  favor  of  the  plaintiff  had  been  affirmed. 

This  was  an  action,  by  the  assignee  of  Adison  Gardner, 
to  recover  damages  for  the  non-performance  of  a  contract 
to  sell  and  deliver  1000  bushels  of  barley,  at  forty-four 
cents  per  bushel.  The  barley  was  to  be  delivered  at  the 
8torehou3e  of  Gardner's  agent,  and  to  be  paid  for,  as  de- 
livered. The  answer  averred  a  delivery  of  a  portion  of 
the  barley,  and  that  the  defendant  had  always  been  ready 
and  willing  to  deliver  the  residue,  but  that  Gardner  was 
not  ready  and  willing  to  receive  and  pay  for  the  same, 
according  to  the  terms  of  the  contract.  The  evidence 
upon  this  point  is  stated  in  the  opinion  of  the  court. 

The  defendant  also  averred,  for  further  answer,  that  in 
November  1847,  Adison  Gardner,  being  the  sole  party  in 
interest  in  the  contract  which  was  the  subject  of  this  ac- 
tion, commenced  a  suit  against  him  in  the  supreme  court, 
by  writ  of  capias,  by  virtue  of  which  he  was  taken  and 
held  to  answer ;  "  and  that  by  said  writ  and  arrest,  a  former 

suit  was  commenced  by  Adison  Gardner  against  him,  the 
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defendant,  for  the  same  identical  cause  of  action,  which 
was  still  pending,  and  not  discontinued." 

Upon  the  trial,  the  defendant  offered  evidence  in  sup- 
port of  his  averment  of  a  former  suit  pending,  in  the 
terms  of  the  answer.  The  judge  excluded  the  evidence, 
holding  that  it  constituted  no  defence ;  that  the  defendant, 
by  interposing  a  defence  on  the  merits,  had  waived  the 
matter  pleaded  in  abatement  (See  6  How.  Pr.  449); 
*to  which  an  exception  was  taken.  There  was  a  r  ^^  .^^ 
verdict  for  the  plaintiff;  and  the  judgment  entered 
thereon  having  been  affirmed  at  general  term,  the  de- 
fendant took  this  appeal. 

KemaUj  for  the  appellant. 

Bearddeyy  for  the  respondent. 

Selden,  J. — It  is  quite  certain,  that  the  judge  at  the 
circuit  erred,  in  supposing  that,  by  including  a  defence 
upon  the  merits  in  the  same  answer  with  the  defence  of 
a  former  suit  pending  for  the  same  cause  of  action,  the 
defendant  had  waived  the  latter  defence.  A  doubt  at 
one  time  existed,  whether  the  Code  had  abrogated  the 
rule  of  the  common  law,  which  required  matters  in  abate- 
ment to  be  first  pleaded  and  disposed  of,  before  pleading 
in  bar  to  the  action ;  and  there  were,  in  the  supreme 
court,  conflicting  decisions  upon  the  subject.  The  ques- 
tion, however,  came  before  this  court  in  the  case  of  Sioeet 
V.  Tuitle  (14.N.  Y.  465),  where  it  was  held,  that  the  Code 
provided  for  but  a  single  answer,  in  which  the  defendant 
is  required  to  include  every  defence  upon  which  he  rdlies 
to  defeat  the  action.*  This  decision  must  be  considered 
as  settling  the  question. 

The  only  serious  inconvenience  suggested,  as  likely  to 
result  from  this  construction  of  the  Code  is,  that  when  an 


>  See  Code  of  Civil  Procedure,  §  507. 
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answer  embraces  both  a  defence  in  abatement  and  in  bar, 
if  the  jury  find  a  general  verdict,  it  will  be  impossible  to 
determine  whether  the  judgment  rendered  upon  the  ver- 
dict should  operate  as  a  bar  to  another  suit  for  the  same 
cause  of  action  or  not.  It  would,  however,  be  the  duty 
of  the  judge  at  the  circuit,  in  such  a  case,  to  distinguish 
between  the  several  defences,  in  submitting  the  cause  to 
the  jury,  and  require  them  to  find  separately  upon  them. 
In  that  way,  it  is  probable,  that  the  confusion  which 
might  otherwise  result,  may,  in  most  cases,  be  avoided. 
At  all  events,  the  Code  admits,  I  think,  of  no  other  con- 
struction. 

The  judge,  therefore,  was  not  justified  in  rejecting  the 
evidence  offered  at  the  trial  to  show  the  pendency  of  a 

^  ,    ,  ^  former  suit  *for  the  same  cause  of  action,  upon 

402  1  • 

-■  the  ground  that  this  branch  of  the  defence  had 

been  waived,  by  including  in  the  answer  a  defence  upon 
the  merits.  If,  however,  for  any  other  reason,  the  evi- 
dence was  inadmissible,  its  exclusion  should  be  sustained- 
The  judge  gave  another  reason  for  rejecting  it,  viz.,  that 
"  such  former  action  pending  was  no  defence  to  this  ac- 
tion.'' 

It  is  argued,  in  support  of  this  ground  for  excluding  the 
evidence,  that,  although  the  pendency  of  the  suit  com- 
menced by  Adison  Gardner  would  have  been  a  good  an- 
swer to  anotlier  suit  brought  by  him,  while  he  continued 
to  own  the  demand,  it  is,  neverthele.-^s,  no  answer  to  a 
suit  brought  in  the  name  of  the  assignet^  after  the  assign- 
ment to  hec.  This  would,  I  think,  be  a  question  of  some 
difficulty,  if  it  were  really  presented;  but,  in  the  view  I 
take  of  the  case,  it  does  not  become  necessary  to  pass 
upon  it. 

The  extent  of  the  allegation  in  the  answer  on  the  sub- 
ject of  a  prior  suit  is,  that  a  capias  ad  respondendum  was 
issued  "  in  a  plea  therein  mentioned,"  and  that  the  defend- 
ant was  arrested  upon  the  writ  and  held  to  answer  "  in  a 

plea  as  aforesaid,"  and  that,  by  this  writ  and  taking,  a 
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former  suit  at  law  was  cominen:.GcI  for  "  the  same  identi- 
cal cause  of  action,"  &c. 

Now,  it  is  clear,  that  these  allegations  do  not  make  out 
the  pendency  of  such  a  suit  as  would  be  any  defence  to 
this  action,  were  it  brought  in  the  name  of  Adison  Gard- 
ner himself.  Under  our  former  system. of  practice,  the 
cause  of  action  could  not  be  determined  from  the  capias  ad 
respondendum  alone;  even  if  the  capias  contained  what 
was  called  an  acJ  cetiam  clause,  that  is,  a  clause  stating 
in  general  terms  the  nature  and  form  of  the  action  in- 
tended, still  the  only  consequence  of  declaring  in  any 
other  form,  and  for  any  other  cause  of  action,  w^as,  that 
the  i)luintiff  thereby  waived  all  right  to  bail  in  the  action, 
if  hail  would  otherwise  have  been  required.  But  the  alle- 
gation here  is,  simply,  that  the  defendant  is  held  to  answer 
in  a  plea  mentioned  in  the  writ;  for  aught  that  appears, 
the  capias  issued  was  the  ordinary  writ  requiring  the  de- 
fendant to  answer  in  a  plea  of  trespass  only ;  in  which 

case,  the  plaintiff  *wa8  at  entire  liberty  to  declare 

»  r  *  403 

in  such  form  and  for  such  cause  of  action  as  he  '- 

might  see  fit.  Until  a  declaration  was  filed  or  served, 
therefore,  it  was  impossible,  in  a  suit  commenced  by 
capias,  to  ascertain  what  the  real  cause  of  action  would 
ultimately  be.  The  allegation  that  the  suit  was  for  "the 
same  identical  cause  of  action,"  is  not  supported  by  the 
facts  upon  which  it  is  predicated,  and  adds  nothing  what- 
ever to  the  force  of  the  previous  averments.  The  answer 
in  question,  therefore,  so  far  as  it  sets  up  the  pendency  of 
a  former  action  for  the  same  cause,  is  palpably  defective, 
and,  if  demurred  to,  must  have  been  held  entirely  insuf- 
ficient to  abate  the  suit. 

The  ofier  made  at  the  trial  was  simply  to  prove  the 
facts  stated  in  the  answer ;  the  defendant,  in  making  the 
offer,  quoted  the  language  of  the  answer,  as  embracing 
the  precise  facts  which  he  intended  to  prove.  The  in- 
ference plainly  is,  that  this  was  all  the  e^ndence  which 

ho  was  prepared  to  give  on  the  subject;  and  as  these 
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facts,  if  proved,  would  obviously  have  fallen  quite  short 
of  making  any  legal  defence,  the  judge  was  right  in  re- 
jecting the  evidence  as  wholly  immaterial. 

An  exception  was  taken  to  that  part  of  the  charge  to 
the  jury,  in  which  the  latter  was  told  that,  assuming  that 
the  defendant  was  entitled  to  demand  payment  for  each 
load  of  barley,  upon  its  delivery,  yet,  if  he  delivered  sev- 
eral loads,  without  requiring  payment,  "  it  was,  in  law,  a 
waiver  of  the  condition  of  the  payment  for  each  load,  as 
delivered,  and  credit  was  thereby  given  to  Gardner  for 
the  barley  so  delivered."    This  portion  of  the  charge  is 
somewhat  equivocal,  and  its  accuracy  depends  upon  the 
interpretation  which  is  given  to  it.     If  it  meant,  that  thb 
defendant  could  no  longer  insist  upon  the  condition  in 
respect  to  the  barley  which  had  been  delivered,  it  is  sim- 
ply a  self-evident  proposition.     If,  on  the  other  hand,  it 
means  that,  by  delivering  several  loads,  without  insisting 
upon  payment,  the  defendant  had  waived  the  condition  as 
to  the  barley  fetill  to  be  delivered,  so  that  upon  the  deliv- 
ery of  a  subsequent  load,  he  could  no  longer  insist  upon 
payment  for  such  load,  it  was,  I  think  clearly  erroneous. 
I  am  inclined,  *however,  to  think,  that  neither  of 
^  these  is  the  true  interpretation;  but  that  what 
the  judge  intended  to  say,  and  what  the  jury  must  have 
understood  him  to  say,  was,  that  the  defendant  could  not 
insist  upon  payment  for  the  barley  which  had  been  deliv- 
ered, as  a  condition  precedent  to  the  delivery  of  the  resi- 
due.    If  this  is  the  true  meaning  of  the  language  used 
in  this  portion  of  the  charge,  it  was,  in  my  judgment,  ob- 
viously right. 

But  the  judge  carried  his  views  as  to  the  effect  of  the 
defendant's  act  in  waiving  the  condition  as  to  several  of 
the  loads  to  still  greater,  and,  as  I  think,  erroneous  lengths, 
in  the  subsequent  parts  of  his  charge.  He  was  requested 
by  the  counsel  to  charge,  that,  "  although  the  defendant, 
had  not  required  payment  for  each  load  so  delivered,  so 
far  as  the  same  had  been  delivered,  yet  the  defendant  had 
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a  right  at  any  time,  upon  being  ready  to  deliver  a  load 
and  offering  so  to  do,  to  demand  payment  for  such  load, 
and  that,  upon  non-compliance  by  the  plaintiff,  the  con- 
tract was  broken  on  his  part."  This  request  was  refused 
by  the  judge,  and  the  ground  of  this  refusal  is  shown  by 
his  proceeding  to  charge  that,  "  if  the  said  defendant  in- 
tended to  require  payment  for  each  load  as  delivered,  for 
the  barley  thereafter  to  be  delivered,  and  thus  change 
the  practice  which  he  had  begun  with,  he  should  have 
given  Gardner  reasonahle  notice  that  he  intended  to  make 
such  change,  and  should  make  demand  of  payment  in  sucli 
manner  that  it  could  have  reasonably  been  complied  with 
on  the  part  of  Gardner." 

It  is  impossible,  I  think,  to  sustain  the  position  here 
taken  by  the  judge.  Upon  what  principle,  the  omission 
by  the  defendant  to  insist  upon  his  right  to  payment  as 
to  some  of  the  loads  of  barley  delivered,  can  operate  as  a 
waiver  of  his  right  as  to  the  residue,  I  am  unable  to  per- 
ceive. There  would,  perhaps,  be  a  legal  difficulty  in  the 
way  of  its  having  this  effect,  even  if  so  intended.  A 
waiver,  like  a  gift,  can  only  operate  in  prceaenti]  when 
intended  to  operate  infviurOj  it  is,  at  most,  only  an  agree- 
ment to  waive,  which,  it  would  seem,  must,  like  all  other 
agreements,  have  a  consideration.'  But,  conceding  that 
the  defendant  might,  without  any  consideration,  have 
*bound  himself,  by  agreeing  in  advance  to  waive 
his  right  to  require  payment  for  any  portion  of  *- 
the  barley  when  it  should  be  delivered;  how  can  the 
mere  waiver  of  such  right,  as  to  one  or  more  loads,  amount 
to  such  an  agreement?  It  could,  at  most,  only  afford  some 
slight  evidence  that  the  defendant  did  not  intend  to  in- 
sist upon  payment  in  hand  for  the  subsequent  loads ;  but 
v/ould  this  unexpressed  intention,  even  if  entertained,  be 
obligatory  upon  him?  I  think  not.  The  contract  bound 
Gardner  to  have  the  money  ready,  at  all  times,  at  the 

*  See  Gkx>dwln  v,  Massachusetts  Mutual  Life  iDSurance  Ca  73  N.  T. 
480. 
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place  of  delivery,  to  pay  for  each  load  as  it  should  arrive ; 
and  although  he  might  liave  some  reason  to  suppose,  from 
the  delivery  of  several  loads,  without  requiring  paymeni, 
that  the  defendant  did  not  intend  to  insist  upon  payment 
in  hand  for  the  subsequent  loads,  yet  this  mere  supposi- 
tion could  not  release  him  from  the  positive  obligation  of 

his  contract. 

< 

But  it  was  said  upon  the  argument,  that  there  was  no 
evidence  in  the  case,  to  which  the  charge  which  the  judge 
was  requested  to  make  could  properly  apply;  and,  hence, 
the  judge  was  justified  in  his  refusal,  even  if  the  principle 
embodied  in  the  request  is  regarded  as  correct.  It  is 
true,  that  a  judge  is  not  bound  to  charge  upon  a  mere  ab- 
stract proposition,  not  necessarily  involved  in  the  case. 
If,  therefore,  there  was  no  evidence  tending  to  show  that 
Gardner  had  ever  neglected  or  refused  to  pay  for  a  load 
of  barley,  which  the  defendant  had  actually  offered  and 
was  then  ready  to  deliver,  the  judge  would  have  been 
under  no  obligation  to  instruct  the  jury  as  requested  by 
the  defendant's  counsel.  But  such  evidence  is,  I  think, 
clearly  to  be  found  in  the  testimony  of  the  defendant ;  he 
says:  "I  went  with  one  load,  and  stopped  and  went  to 
Dunham's,  and  asked  for  my  pay  of  Dunham ;  Dunham 
said  he  had  nothing  to  pay  with,  and  I  then  tvent  and  sold 
the  barley  to  Mr.  Grouse."  If  this  means  that,  when  he 
called  upon  Mr.  Dunham,  at  this  time,  he  had  a  load  of 
barley  there,  which  he  was  ready  to  deliver,  upon  receiv- 
ing payment  for  that  load,  and  that  all  that  he  asked  for 
was  payment  for  the  load  he  then  had,  it  makes  out  the 
case  contemplated  in  the  request  of  the  defendant's  coun- 
*  Af\(i  1  ^^'*  Whether  this  is  the  meaning  of  this  *portion 
"'  of  the  testimony,  was  clearly  a  question  for  the 
jury.  My  conclusion,  therefore,  is,  that  the  judge  erred 
in  refusing  to  charge  as  requested,  and  that  for  this  error, 
the  judgment  should  be  reversed,  and  there  should  be  a 
new  trial  with  costs  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered. 
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Robinson  v.  Bank  op  Attica. 
Insolvent  Banks* 

The  provisions  of  the  revised  statutes  (1 II.  S.  603,  §  4)  prohibiting  any  in- 
corporated company  from  making  any  transfer  or  assignment  in  con- 
templation of  insolvency,  extend  to  associations  organized  under  the 
general  banking  law. 

The  payment  of  a  debt  to  a  ^m^./!d^  creditor,  by  a  banking  association,  in 
contemplation  of  insolvency,  is  void ;  and  the  amount  may  be  recovcr- 

'  ed  back  by  the  receiver. 

If  there  be  an  actual  state  of  insolvency,  such  payment  is  within  the  pro- 
hibition of  the  statute. 

Appeal  from  the  general  term  of  the  Superior  Court  of 
the  city  of  Buffiilo,  where  a  judgment  in,  favor  of  the 
plaintiff  at  special  term  had  been  reversed. 

This  action  was  brought  by  the  plaintiff,  as  receiver  of 
the  HoUister  Bank  of  Buffalo,  a  corporation  organized 
under  the  general  banking  law,  to  recover  the  value  of 
certain  securities  transferred  to  the  defendant  by  the 
HoUister  Bank,  when  insolvent. 

On  the  28th  August  1857,  the  HoUister  Bank  certified 
two  post-dated  checks,  drawm  for  its  accommodation,  and 
*through  the  agency  of  the  drawer,  obtained  a 
loan  of  $5000  from  the  Bank  of  Attica,  upon  the  '- 
security  thereof ;  the  latter  bank,  however,  had  no  knowl- 
edge that  the  loan  was  for  the  benefit  of  the  former.  On 
the  29th  August,  the  HoUister  Bank  was  insolvent,  and 
did  not  thereafter  resume  business.  On  Sunday,  the  30th 
August,  the  bank  delivered  to  the  drawer  of  the  checks, 
six  promissory  notes,  w'hich  had  been  discounted  by  it, 
and  were  running  to  maturity,  and  also  a  small  sum  in 
cash,  making  $5000  in  all,  with  which  the  latter  undertook 

to  retire  the  checks  held  by  the  Bank  of  Attica.    These 
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securities  and  money  were  delivered  to  the  latter,  on 
Monday  morning,  and  after  holding  the  notes  one  day  for 
examination,  the  checks  were  surrendered  and  cancelled, 
•ind  the  notes  and  money  accepted  in  lieu  thereof.  The 
Bank  of  Attica,  at  the  time  of  receiving  these  securities 
had  notice  that  they  were  the  property  of  the  HoUister 
Bank;  and  also  that  the  latter  was  insolvent.  On  the 
same  day  on  which  the  checks  were  surrendered  and  can- 
celled, proceedings  were  instituted  for  the  appoinment  of 
a  receiver,  and  on  the  following  day,  an  injunction  was 
issued  to  restrain  the  bank  from  transacting  any  further 
business. 

The  case  was  tried  before  the  court,  without  a  jury, 
and  judgment  was  given  in  favor  of  the  plaintiff,  which, 
having  been  reversed  by  the  general  term,  this  appeal 
was  taken. 

Talcott^  for  the  appellant. 

Gamon,  for  the  respondent. 

Welles,  J. — The  Revised  Statutes  provide  that  it  shall 
not  be  lawful  for  any  incorporated  company  to  make  any 
transfer  or  assignment,  in  contemplation  of  the  insolvency 
*  j.nft  1  ^^  ^^^^  *company,  to  any  person  or  persons  what- 
^  ever ;  and  declare  that  every  such  transfer  and  as- 
signment shall  be  utterly  void.  (1  R.  S.  603,  §  4.)  This  sec- 
tion belongs  to  title  4  of  chapter  18  of  part  first,  and  in  terms 
em!:  races  the  present  case.  The  notes  and  money  men- 
tioned in  the  finding  of  facts  by  the  court  below,  amount- 
ing to  $5000.01,  were  transferred  by  the  HoUister  Bank  to 
the  Bank  of  Attica,  the  defendant,  in  anticipation  of  the 
insolvency  of  the  former,  and  by  the  statute  referred  to, 
the  transfer  was  utterly  void,  provided  the  HoUister  Bank 
was  an  incorporated  company  and  subject  to  the  section 
and  title  of  the  revised  statutes  referred  to. 

The  nth  section  of  the  same  title  is  as  follows:  "The 
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provisions  of  this  title  shall  not  apply  to  any  incorporated 
library  or  religious  society;  nor  to  any  moneyed  corpora- 
tion which  shall  have  been  or  shall  be  created,  or  whose 
charter  shall  be  renewed  or  extended  after  the  1st  day 
of  January  1828,  and  which  shxxH  be  subject  to  the  provisions 
of  the  2d  title  of  this  chapter,"  The  HoUister  Bank  was  an 
association  for  banking  purposes,  formed  under  th^  act 
of  1838,  entitled, ''  an  act  to  authorize  the  business  of 
banking." 

Although  the  question,  whether  the  legislature  which 
enacted  the  last-mentioned  statute  intended  to  invest  the 
banking  associations  to  be  formed  under  it  with  the  at- 
tributes and  qualities  of  corporations,  haa  been  gravely 
doubted  by  able  jurists,  that  question  should  now  be  con- 
sidered at  rest  in  consequence  of  the  repeated  decisions 
of  the  courts  holding  that  they  are  corporations.  {People 
V.  Supervisors  of  Niagara,  4  Hill  20 ;  WiUotighby  v.  Com- 
stockf  3  Id.  339 ;  People  ex  reL  Bank  of  Woiertown^  v.  As- 
sessors of  Watertown,  1  Id.  616 ;  Leavitt  v.  Blatchford,  5 
Barb.  9,  and  cases  there  cited;  s.  c.  on  appeal,  17  N.  Y. 
521 ;  GUleH  v.  Moody,  3  N.  Y.  479 ;  Cuyler  v.  Sanford,  8 
Barb.  225.)  After  such  a  long  course  of  adjudication  on 
the  subject,  it  would  not  be  profitable  to  examine  the 
question  upon  the  act  of  1838  as  an  original  one.  The 
4th  section  of  title  4,  above  referred  to,  uses  the  expres- 
sion "  incorporated  company."  If  the  associations  formed 
under  the  general  banking  law  are  -^corporations,  p  ^  .^^ 
no  argument  is  necessary  to  prove  that  they  are 
incorporated  companies. 

It  only  remains  to  consider,  whether  the  4th  section, 
before  mentioned,  applies  to  these  banking  associations. 
That  depends  upon  whether  they  are  moneyed  corpora- 
tions, subject  to  the  2d  title  of  the  chapter  referred  to ;  if 
they  are,  then  the  said  4th  section  does  not  apply  to 
them.  The  language  of  the  11th  section  implies,  that 
there  was,  or  might  be,  a  class  of  moneyed  corporations 
which  would  not  be  subject  to  the  said  2d  title ;  that  such 
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associations  are  moneyed  corporations  does  not,  therefore, 
prove  that  they  are  subject  to  the  provisions  of  the  2d 
title.  That  they  are  moneyed  corporations,  is  as  v/ell 
settled  as  that  they  are  corporations  at  all;  indeed,  if 
they  are  corporations,  there  can  be  no  escape  from  the 
conclusion  that  they  are  moneyed  corporations.  Then, 
are  they  subject  to  the  provisions  of  the  2d  title?  This 
question  has  been  so  distinctly  answered  in  the  negative, 
by  several  recent  decisions  of  this  court,  that  I  am  re- 
lieved  from  any  examination  or  discussion  of  it.  {Curtis 
V.  Leavitt,  15  N.  Y.  9;  Leavitt  v.  Blatchford,  17  Id.  521 ; 
International  Bank  v.  Bradley,  19  Id.  245.) 

In  the  case  cited  from  17  New  York,  it  is  held,  that  as- 
sociations under  the  act  to  authorize  the  business  of  bank- 
ing are  not  subject  to  the  "  regulations  to  prevent  the  in- 
solvency of  moneyed  corporations,"  &c.  (2  R.  S.  588),  ex- 
cept so  far  as  they  have  been  incorporated  into  the  gen- 
eral banking  law  of  1838,  or  expressly  applied  by  subse- 
quent statutes.  Judge  Harris,  who  delivered  the  pre- 
vailing opinion  of  the  court,  reviews  the  cases  in  which 
the  question  had  been  considered  and  passed  upon,  and 
concludes  his  remarks  upon  the  subject  as  follows :  "  Upon 
the  whole,  I  am  satisfied,  that  the  legislature  of  1838  in- 
tended to  introduce  a  new  and  independent  system  of 
banking,  and  establish,  for  the  government  of  institutions 
organized  under  such  new  system,  new  and  independent 
regulations,  and  to  leave  all  previous  statutes  relating  to 
moneyed  corporations  to  be  applied  to  chartered  banks 
then  in  existence."  In  the  previous  case  of  Curtis  v. 
Leavitt  (15  N.  Y.  9),  Judge  Comstock  discusses  the  ques- 
tion with  great  ability  and  clearness,  *and  shows 
-'  that  the  provisions  of  the  2d  title  of  the  revised 
statutes,  above  referred  to,  and  which  is  entitled,  "  Regu- 
lations to  prevent  the  insolvency  of  moneyed  corpora- 
tions, and  to  secure  the  rights  of  their  creditors  and 
stockholders,"  do  not  apply  to  associations  organized  un- 
der the  general  banking  law.  And  in  the  case  of  The 
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Infernationcd  Bank  v.  Bradley  (supra)^  the  same  doctrine 
was  distinctly  recognised  and  acted  upon.  The  three 
cases  last  mentioned  clearly  overrule  all  that  had  been 
held  or  asserted  to  the  contrary  in  previous  cases. 

The  4th  section  of  title  4  of  chapter  18  of  the  first  part 
of  the  revised  statutes  embraces,  in  terms,  all  incorpo- 
rated companies;  but  the  11  section  of  the  same  title  ex- 
cludes from  its  operation  incorporated  libraries,  religious 
corporations,  and  such  mone3"ed  corporations  as  are  sub- 
ject to  the  2d  title  of  the  same  chapter,  leaving  all  other 
corporations  under  its  operation.  The  HoUister  Bank, 
therefore,  being  an  incorporated  company,  and  not  sub- 
ject to  the  provisions  of  the  2d  title  of  the  chapter  re- 
ferred to,  and  the  transfer  of  the  notes  and  monev  in 
question  being  in  contemplation  of  insolvency,  it  follows, 
that  the  transfer  was  void. 

The  finding  of  facts  by  the  court  before  which  the 
cause  was  tried,  as  contained  in  the  Case,  does  not  state 
that  the  transfer  was  made  in  contemplation  of  insolvency ; 
but  the  facts  distinctly  found  and  stated  in  the  finding 
are  sufficient  to  require  of  the  court  to  adjudge,  as  mat- 
ter of  law,  that  the  transfer  was  in  contemplation  of  in- 
solvency. 

It  is  contended  by  the  counsel  for  the  defendant,  that 
the  4th  section  of  title  2  does  not  apply  to  the  present 
case:  1st.  B^c'iuse  the  clause  of  that  section  relied  upon 
by  the  plaintilf  is  applicable  only  to  a  general  assign- 
ment, and  not  to  the  payment  of  any  creditor:  2d.  Be- 
cause associations  formed  under  the  general  banking  law 
are  not  subject  to  any  provisions  of  the  statutes  applica- 
ble to  corporations  created  by  special  charters:  and, 
lastly,  that  the'  HoUister  Bank,  having  paid  the  two  ac- 
ceptances in  question  to  the  defendant  (who  was  the  band 
fide  holder  of  them  for  value),  before  the  appointment  of 
the  receiver,  the  *payment  (the  transfer  in  ques- 
tion) was  valid,  and  should  be  permitted  to  stand.  '- 

In  regard  to  the  first  of  these  reasons,  it  is  sufficient  to 
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say,  that  the  statute  referred  to  forbids  any  transfer  or 
assignment  in  contemplation  of  insolvency.  The  case  is 
within  the  letter  of  the  statute,  and  most  clearly  within 
its  spirit  and  policy. 

In  this  connection,  the  case  of  Haodun  v.  Bishop  (3 
Wend.  13)  is  referred  to  by  the  defendant's  counsel.  In 
that  case,  the  assignment  in  question  was  general  of  all 
the  eflFects  of  the  Greene  County  Bank,  in  trust  for  the 
benefit  of  the  creditors  of  the  bank,  without  preference. 
The  court  held  the  assignment  valid,  although  that  was 
unnecessary  to  produce  the  result  which  was  arrived  at  b}*^ 
the  court.  I  confess  my  inability  to  perceive  how  the  case 
can  be  regarded  an  authority  for  the  defendant  in  this  par- 
ticular connection.  It  is  true,  Judge  Savage,  who  delivered 
the  opinion  of  the  court,  makes  some  remarks,  which,  per- 
haps, bear  on  the  question,  whether  the  transfer  in  this  case 
was  in  contemplation  of  insolvency  ;  but,  upon  that 
question,  there  seems  to  have  beeix  no  point  made  be- 
tween these  parties.  The  remarks  of  Judge  Savage  are 
to  the  effect  that  an  act,  to  be  in  contemplation  of  insol- 
vency, must  be  done  in  anticipation  of  insolvency,  that 
is,  in  view  of  a  future  state  of  things  expected  or  contem- 
plated to  take  place  after  the  act  is  done. 

To  exclude  from  the  operation  of  the  4th  section  of  the 
4th  title,  under  consideration,  transfers  and  assignments 
made  in  view  or  contemplation  of  present  existing  insol- 
vency of  the  corporation,  would  be  to  deprive  it  of  its 
most  efficacious,  practical  and  useful  quality  and  charac- 
ter. Such,  I  am  persuaded,  is  not  the  true  construction 
of  the  section. 

The  second  reason  assigned  by  the  counsel,  why  the 
4th  section  does  not  apply  to  this  case,  has  already  been 
considered,,  and  shown  not  to  be  available. 

In  respect  to  the  remaining  reason  in  support  of  the 

proposition,  I  can  only  say,  that  its  force  is  not  perceived. 

The  spirit  of  the  4th  section  forbids  any  parting  with  its 

effects  by  a  corporation  not  excepted  from  the  operation 
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of  the  4th  title  *by  the  11th  section  of  the  same  ^  ^  .^^ 
title,  ill  contemplation  of  insolvency,  whether  ex-  ^ 
isting  or  anticipated.  This  case,  I  think,  was  within  the 
letter  as  well  as  the  policy  and  purview  of  the  statute. 
The  notes  and  money  were  transferred  by  the  Hollister 
Bank,  none  the  less,  because  they  were  received  by  the 
defendant  in  payment  of  the  acceptances. 

For  the  foregoing  reasons,  we  are  of  the  opinion,  that 
the  order  of  the  general  term  of  the  superior  court,  grant- 
ing a  new  trial,  should  bo  reversed,  and  that  the  judg- 
ment of  the  special  term  of  the  same  court  should  be 
affirmed. 

Judgment  reversed,  and  that  of  the  special  term 
affirmed. 


Mallory  V,  Gillett. 
Statute  of  Fravds. — Promise  to  pay  the  Debt  of  another. 

The  plaintiff  had  in  his  possession  a  canal-boat  belonging  to  A.  upon 
which  he  i*ad  a  lien  for  repairs ;  at  the  defendant's  request^  and  on  his 
verbal  promise  to  pay  the  amount  due  for  such  repairs,  the  plaintiff  de- 
livered the  boat  to  A. :  hddy  that  the  promise  was  void  under  the  statute 
of  frauds.* 

Mallory  v,  Gillett,  28  Barb.  610,  affirmed;  Fay  o.  Bell,  Lalor  251,  over- 
ruled. 

*Appeal  from  the  general  term  of  the  Supreme  p  ^  .  -  „ 
Court,  in  the  seventh  district,  affirming  a  judjr-  ^ 
ment  entered  upon  the  report  of  a  referee.     (Reported 
below,  23  Barb  610.) 

'  This  is  the  only  point  decided  by  the  court ;  the  rest  of  the  opinion 
is  mere  dictum.  Baker  v.  Dillmau,  21  How.  Pr.  445,  per  Emott,  J. 
And  see  Quintard  «.  De  Wolf,  34  Barb.  105. 

441 


413  Mallory  v.  Gillett.  [June, 

Opinion  of  the  Court,  per  COMSTOCK,  C.  J. 


The  plaintiflF,  prior  to  the  1st  July  1854,  at  the  request 
of  one  William  Haines,  had  taken  the  canal-boat,  Metrop- 
olis, upon  his  dry-dock,  in  the  town  of  Corning,  and  had 
put  repairs  upon  her  to  the  value  of  $124.61,  for  which 
he  had  a  lien  upon  the  boat,  and  refused  to  deliver  her 
without  payment.  On  that  day,  the  defendant  promised 
the  plaintiff,  verbally,  that  if  he  would  deliver  the  boat  to 
Haines,  he,  the  defendant,  would  pay  the  amount  due  for 
the  repairs;  and  she  was  accordingly  delivered.  The 
defendant  paid  $50,  but  subsequently  refused  to  pay  the 
balance.  The  defence  was,  the  Statute  of  Frauds.  The 
referee  sustained  the  defence,  and  the  judgment  upon 
his  report  having  been  affirmed  at  general  term,  this  ap- 
peal was  taken. 

« 

Spencer,  for  the  appellant. 

Hyde,  for  the  respondent. 

CoMSTOCK,  C.  J. — This  case  ought  to  be  one  of  first  im- 
pression. By  the  statute  of  frauds,  all  promises  to  answer 
for  the  debt  of  a  third  person  are  void,  unless  reduced  to 
writing.  One  Haines  owed  the  plaintiff  a  debt  for  re- 
pairs on  a  boat,  for  which  the  latter  had  a  lien  on  the 
chattel;  in  consideration  of  the  relinquishment  of  that 

^  ,, ,  ^  lien,  and  of  forbearance  to  sue  the  original  *debtor 

414  1  .     .         .         ' 

-■  the   defendant   promised    the    plaintiff,   without 

writing,  to  pay  the  debt  at  a  certain  future  time.  There 
is  no  pretence,  that  the  defendant's  promise  was  given  or 
accepted  as  a  substitute  for  the  original  demand,  or  that 
such  demand  was  in  any  manner  extinguished.  The  prom- 
ise was,  therefore,  to  answer  for  the  existing  and  continu- 
ing debt  of  another,  or,  in  the  language  of  the  books,  it 
was  a  collateral  promise.  The  consideration  was  perfect, 
but  as  there  was  no  writing,  the  case  seems  to  fall  ^within 
the  very  terms  of  the  statute. 

Authorities  need  not  be  cited,  to  prove  that  the  suffi- 
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ciencv  of  the  consideration  never  takea  a  case  out  of  the 
statute.  Indeed,  there  can  be  no  question  under  the 
statute  of  frauds,  in  any  case,  until  it  is  ascertained  that 
there  is  a  considertion  to  sustain  the  promise;  without 
that  element,  the  agreement  is  void,  before  we  come  to 
the  statute.  A  naked  promise  is  void,  on  general  princi- 
ples of  law,  although  it  be  in  writing.  The  mere  exist' 
ence  of  a  past  debt  of  a  third  person  will  not  sustain  an 
agreement  to  pay  it,  unless  there  be  forbearance  to  sue, 
or  some  other  new  consideration.  In  such  a  case,  when 
we  find  there  is  a  new  consideration,  we,  then,  and  not  till 
then,  reach  the  inquiry  whether  the  agreement  must  be 
in  writing;  such  is  this  case.  It  is  nothing  to  say,  that 
here  is  a  new  consideration ;  if  such  were  not  the  fact, 
there  would  be  no  question  in  the  case. 

There  is  sometimes  danger  of  error  creeping  into  the 
the  law,  through  a  mere  misunderstanding  or  misuse  of 
terms.  The  words  "  original "  and  collateral  "  are  not  in 
the  statute  of  frauds,  but  they  were  used  at  an  early  day 
— the  one  to  mark  the  obligation  of  a  principal  debtor,  the 
other  that  of  the  person  who  undertook  to  answer  for 
such  debt.  This  was,  no  doubt,  an  accurate  use  of  lan- 
guage; but  it  has  sometimes  happened  that,  by  losing 
sight  of  the  exact  ideas  represented  in  these  terms,  the 
M'ord  "  original "  has  been  used  to  characterize  any  new 
promise  to  pay  an  antecedent  debt  of  another  person. 
Such  promises  have  been  called  original,  because  they  ane 
new;  and  then,  as  original  undertakings  are  agreed  not  to 
be  within  the  statute  of  frauds,  so,  these  new  promises,  it 
is  often  argued,  are  not  within  it.  If  the  terms  of  the 
statute  were  adhered  to,  *or  a  more  discriminat-  ^  ^  .,_ 

r    41 T 

ing  use  were  made  of  words  not  contained  in  it,  ^ 

there  would  be  no  danger  of  falling  into  errors  of  this 

description. 

What  is  a  promise  to  answer  for  the  "  debt  or  default  " 

of  another   person?      Under  this  language,  perplexing 

questions  may  arise,  and  many  have  arisen,  in  the  courts. 
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But  some  propositions  are  extremely  plain ;  and  one  of 
them  is,  that  the  statute  points  to  no  distinction  between 
a  debt  created  at  the  time  when  the  collateral  engage- 
ment is  made,  and  one  having  a  previous  existence.  The 
requirement  is,  that  promises  to  answer  for  the  debt,  &c., 
of  a  third  person,  be  in  writing.  The  original  and  col- 
lateral obligations  may  come  into  existence  at  the  same 
time,  and  both  be  the  foundation  of  the  credit,  or  the  one 
may  exist  and  the  other  be  created  afterwards;  in  either 
case,  and  equally  in  both,  tlie  inquiry  under  that  statute 
is,  whether  there  be  a  debtor  and  a  surety,  and  not  when 
the  relation  was  created. 

The  language  of  the  enactment  is  so  plain,  that  there 
is  no  room  for  interpretation;  and  its  policy  is  equally 
clear.  If  A.  say  to  B.,  "  If  you  will  suffer  C.  to  incur  a 
debt  for  goods,  which  you  will  now  or  hereafter  sell  and 
deliver  to  him,  I  will  see  you  paid,"  the  promise  is  within 
the  statute ;  this  no  one  ever  doubted.  But  if  A.  say  to 
B.,  **  If  you  will  forbear  to  sue  C.  for  six  months,  on  a 
debt  heretofore  incurred  by  him  for  goods  sold  and  de- 
livered to  him,  I  will  see  you  paid  " — is  not  the  case 
equally  plain?  So  if,  in  such  a  case,  instead  of  forbear- 
ance, tfeere  is  some  other  sufficient  consideration,  for  ex- 
ample, forgiving  a  part  of  the  debt  or  relinquishing  some 
security  for  it,  the  difference  is  still  one  of  circumstance, 
but  not  of  principle.  In  the  case  first  put,  the  consider- 
ation of  the  guarantee  is  the  original  sale  of  the  goods  on 
the  faith  of  it;  in  the  other,  it  maybe  forbearance  or 
the  relinquishment  of  some  advantage,  the  original  debt 
still  remaining.  Looking  at  the  comparative  merit  of 
these  considerations,  it  would  seem  to  be  the  highest,  in 
the  first  case,  for  the  whole  debt  owes  its  origin  to  the 
collateral  promise,  while  in  the  other,  the  debt  remains 
as  before,  and  only  some  collateral  advantage  is  lost.  But 
the  application  of  the  statute  depends  on  no  such  test; 
these  ^considerations  are,  all  of  them,  sufficient, 

^  and  amply  sufficient,  to  sustain  the  auxiliary  un- 
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dertaking.  But  if  they  also  dispense  with  a  writing, 
then,  so  far  as  I  ean  see,  there  are  no  cases  to  which  this 
branch  of  the  statute  of  frauds  can  be  applied. 

Such  an  extreme  position  has  not  been  taken;  but  it  is 
said,  that  the  promise  now  in  question  need  not  be  in 
writing,  because  it  was  new  and  original,  and  was  found- 
ed on  the  relinquishment  to  the  debtor  of  a  security  which 
the  creditor  held.  To  say  that  it  was  new  and  original, 
expresses  no  idea  of  any  importance ;  every  promise  is  new 
and  original,  that  was  never  made  before.  An  undetarking 
to  answer  for  an  old  debt  of  a  third  person,  certainly,  has 
no  more  of  originality  than  one  to  answer  for  a  debt  now 
contracted.  As  to  the  relinquishment  of  the  lien  or  se- 
curity, this,  although  a  meritorious  consideration,  is,  in 
judgment  of  law,  no  more  so  than  any  other  which  is  suffi- 
cient to  sustain  a  contract ;  forbearance  to  sue  has  the 
same  legal  merit,  and  so  has  the  release  of  a  part  of  the 
debt. 

There  is  nothing  so  remarkable  or  peculiar  about  this 
case,  that  it  may  not  be  included  in  some  general  propo- 
sition which  involves  a  principle  of  law.  Now,  one  of 
these  two  propositions  must,  I  think,  be  true:  1.  The 
statute  of  frauds  never  applies  to  a  promise,  the  subject  of 
which  is  an  antecedent  debt  of  a  third  person  to  which  it 
is  collateral ;  or,  2.  It  applies  to  all  such  promises,  where 
the  consideration  moves  solely  between  the  creditor  and 
original  debtor  and  the  debt  still  remains.  If  the  first 
be  true,  then  the  promise  in  question  is  valid,  with- 
out a  writing,  and  so  would  any  such  promise  be,  without 
regard  to  the  particular  nature  of  the  consideration ;  it 
being  necessary,  of  course,  that  there  shpuld  be  some 
sufficient  consideration.  If  the  first  be  not  true,  and  the 
second  is,  then  the  promise  in  this  case  is  void,  because 
it  falls  directly  within  it  The  first  proposition  cannot 
be  true,  upon  the  plain  terms  and  evident  policy  of  the 
statute ;  and  no  such  doctrine  was  ever  asserted.     The 

universal  truth  of  the   second  one   necessarily  follows, 
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unless  the  law  will  discriminate  between  different  prom- 
^  ises,  according  as  the  consideration  *may  diflFer  in 

-'  the  particular  nature  or  kind.  But  is  such  a  dis- 
crimination possible,  so  long  as,  in  any  given  case,  the 
consideration  is  sufficient  in  the  eve  of  the  law,  and  moves 
solely  between  the  original  parties?  No  one,  it  seems  to 
me,  can  hesitate  to  answer  such  a  question  in  the  nega- 
tive. Yet,  we  are  told,  without  reason  or  principle,  that 
when  a  creditor  releases  a  security  to  the  debtor,  al- 
though  without  releasing  the  debt,  a  promise  of  another 
person,  founded  on  that  peculiar  consideration,  is  not 
within  the  statute.  The  inevitable  logic  of  such  a  propo- 
sition will  include  a  like  promise,  founded  on  any  other 
consideration  equally  sufficient  to  sustain  a  contract;  and, 
therefore,  we  are  carried  back  to  the  first  general  propo- 
sition above  stated,  which  is  admitted  to  be  false.  It  hns 
already  been  observed,  that,  without  a  consideration,  no 
question  on  the  statute  of  frauds  can  arise. 

In  this  elementary  view^  of  the  question,  [  do  not  un- 
derstand that  much  difference  of  opinion  exists.  It  is 
claimed,  however,  that  the  course  of  adjudication  has  been 
such,  that  we  cannot  determine  the  case  before  us,  ac- 
cording to  a  consistent  rule  of  law.  This  argument  is 
founded  in  a  misapprehension  of  the  authorities,  some 
reference  to  which  will  be  necessary. 

In  this  state,  an.  early  case,  and  one  of  very  high  au- 
thority, is  that  of  Leonard  v.  Vredenburg  (8  Johns.  29j,  in 
Avhich  Chief  Justice  Kent  divided  the  cases  on  this 
branch  of  the  statute  of  frauds  into  three  classes,  as  fol- 
lows:  1.  Where  the  promise  is  collateral  to  the  principal 
contract,  but  is  made  at  the  same  time,  and  becomes  an 
essential  ground  of  the  original  credit.  2.  Cases  in  which 
the  collateral  undertaking  is  subsequent  to  the  creation 
of  the  debt,  and  was  not  the  inducement  to  it,  though  the 
subsisting  liability  is  the  ground  of  the  promise. 
"Here,"  the  Chief  Justice  observed,  "  there  must  be  some 

further  (or  new)  consideration  shown,  having  an  imme- 
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diate  respect  to  such  liability :  for  the  consideration  of 
the  original  debt  will  not  attach  to  this  subsequent  prom- 
ise." 3.  Cases  where  the  promise  to  pay  the  debt  of  an- 
other arises  out  of  some  new  and  original  consideration 
of  benefit  or  harm  moving  between  the  newly-contract- 
ing parties."  **The  first  two  classes,"  he  further 
*observed,  "  are  within  the  statute  of  frauds,  but  ^  ^^  .  ^  ^ 
the  last  is  not."'  * 

I  suppose,  in  the  light  of  later  decisions,  that  the  opin- 
ion of  that  great  jurist,  delivered  in  the  case  cited, 
may  contain  some  inaccurate  remarks  respecting  the 
right  to  prove  a  consideration  for  a  collateral  agreement, 
Avhere  none  appeared  in  the  writing.  It  would  be  so 
considered,  especially,  since  the  change  we  have  made  in 
the  language  of  the  statute  of  frauds,  requiring  the  con- 
sideration to  be  expressed  in  the  collateral  instrument. 
But  the  above  classification  of  the  cases,  and  the  con- 
nected remarks  respecting  each  class,  are  strictly  correct, 
and  they  have  been  a  landmark  of  the  law  for  forty  years. 
Does  the  present  case  belong  to  the  second  class,  which 
is  within  the  statute,  or  to  the  third,  which  is  not?  Mani- 
festly it  belongs  to  the  second,  because  that  is  a  class 
where  the  undertaking  is  subsequent  to  the  creation  of 
the  debt.  It  does  not  fall  without  that  class,  in  conse- 
quence of  the  newness  of  the  consideration,  because  the 
learned  chief  justice  said,  "  here  must  be  some  further 
(new)  consideration,  having  an  immediate  respect  to  such 
liability."  It  cannot  fall  within  the  third  class,  because, 
if  we  arrange  it  there,  we  necessarily  compress  the  *two 
classes  into  one,  or,  more  properly  speaking,  we  merge 
the  second  wholly  into  the  third.  In  such  a  disposition 
of  the  present  question,  no  second  class  is  left,  of  col- 
lateral undertakings  subsequent  to  the  creation  of  the 

*  **That  this  last  proposition  is  inaccurate,  is  almost  aniyeraally  ad- 
mitted; it  practically  denies  all  effect  to  the  statute;  it  cannot  be  ad- 
mitted, for  a  moment,  in  the  terms  in  wliich  it  was  expressed."  Strang, 
J.,  in  Maole  «.  Bucknell,  50  Penn.  St.  58-i. 
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original  debt  founded,  as  they  must  be,  on  some  new  or 
*'  further  consideration." 

The  classification  referred  to,  on  a  casual  reading,  is 
perhaps  open  to  some  misapprehension,  and  I  think,  it 
has  been  occasionally  misapprehended.  What,  then,  is 
the  true  distinction  between  the  second  and  third  classes? 
They  are  both  of  them  promises,  in  form,  at  least,  to  pay 
the  antecedent  debt  of  a  third  person,  and  in  that  respect 
they  are  alike.  The  distinction,  therefore,  is  in  the  con- 
aideration  of  the  promises  which  belong  to  the  two  classes ; 
not  in  respect  to  its  particular  nature  or  kind,  but  in  re- 
spect to  the  parties  between  whom  it  moves.  In  the  one 
class,  the  consideration  is  characterized  as  a  "  further  one, 
having  immediate  respect  to  the  (original)  liability  "  of 
the  debtor;  in  the  other,  as  "new  and  original,  moving, 
^  between  *the  newly-contracting  parties."     In  the 

-'  second  class,  the  new  or  "  further  "  consideration 
moves  to  the  primary  debtor.  It  may  consist  of  forbear- 
ance to  sue  him,  of  a  release  to  him  of  some  security,  or 
of  any  sufficient  benefit  to  him,  or  harm  to  the  creditor, 
but  in  which  the  collateral  promissor  has  no  interest  or 
concern.  In  the  third  class,  the  consideration,  whatever 
its  nature,  moves  to  the  person  making  the  promise,  and 
that  also,  as  in  all  other  cases  of  contract,  may  consist  of 
benefit  to  him  or  harm  to  the  party  with  whom  he  is 
dealing. 

This  distinction  is  also  extremelv  well  expressed  bv 
Chief  Justice  Shaw,  of  the  supreme  court  of  Massachu- 
setts^ One  class  of  cases  (within  the  statute),  he  says,  is, 
*'  where  the  direct  and  leading  object  of  the  promise  is 
to  become  the  surety  or  guarantor  of  another's  debt;" 
the  other  class  (not  within  the  statute)  is,  "  where,  al- 
though the  effect  of  the  promise  is  to  pay  the  debt  of 
another,  yet  the  leading  object  of  the  undertaker  is  to 
subserve  or  promote  some  interest  or  purpose  of  his 
own."  {Nelson  v.  Boynton,  3  Mete.  396-400.)  Chief  Jus- 
tice Savage,  in  this  state  {Farley  v.  Cleveland,  4  Cow. 
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432,  439)1  mskde  the  same  classification.  "  In  all  these 
cases,"  he  observed,  referring  to  those  which  fall  within 
the  third  class,  "  founded  on  a  new  and  original  consider- 
ation of  benefit  to  the  defendant  or  harm  to  the  plaintiff, 
momng  to  ihs  party  makiTig  the  promise,  either  from  the 
plaintiff  or  original  debtor,  the  subsisting  liability  of  the 
original  debtor  is  no  objection  to  a  recovery." 

In  one  respect,  this  language  of  Chief  Justice  Savage 
has  greater  precision  than  that  of  Chief  Justice  Kent 
The  latter  speaks  of  the  consideration  as  "  moving  be 
t ween  the  newly- contracting  parties;"  the  former  char 
acterizes  it  as  moving  to  the  party  making  the  promise 
This  description  is  more  exact,  as  well  as  more  compre 
hensive,  because  it  includes  a  variety  of  cases  found  in 
the  books,  where  the  new  consideration  springs  from  the 
original  debtor,  and  not  the  creditor;  as,  for  example, 
where  the  debtor,  by  conveyance  of  property  or  other- 
wise, places  a  fund  in  the  hands  of  a  third  person,  the 
latter  promising,  in  consideration  thereof,  to  pay  the  debt. 
But  the  difference  is  not  one  of  principle,  because  there 
is  a  sense  in  which,  *even  in  such  cases,  the  new  p  ^  j^^a 
consideration  moves  from  the  creditor,  through 
the  debtor,  to  the  person  making  the  promise,  and  on  that 
ground,  many  cases  hold,  that  the  creditor  may  himself 
sue  on  the  promisp,  although  it  was  made  to  the  debtor. 
{Latvrence  v.  FoXj  20  N.  Y.  268,  and  the  cases  cited.) 
Where  the  promise,  in  this  particular  description  of  cases, 
has  been  made  directly  to  the  creditor,  the  only  question 
has  been  on  the  statute  of  frauds ;  and  the  rule  is  very 
properly  settled,  that  they  are  not  within  the  statute. 
The  cases  of  Farley  v.  Cleveland  (supra),  Gold  v.  PhiUips 
(10  Johns.  412),  and  Olmstead  v.  Greenley  (18  Id.  12),  be- 
long to  this  class. 

Omitting,  then,  the  first  class  of  collateral  undertak- 
ings (I  mean  those  made  at  the  same  time  with  the 
creation  of  the   debt),  as   having   nothing  to  do  with 

the  present  question,  there  are  two    kinds   of   prom- 
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ises  of  extensive  use  in  the  dealings  of  community,  which, 
in  form  and  effect,  very  much  resemble  each  other; 
each  being  to  answer  for  or  pay  a  debt  already  due  or 
owing  from  a  third  person,  yet  wholly  different  in  respect 
to  the  motive  and  consideration.  In  the  one  class,  the 
promissor  has  no  personal  interest  or  concern,  and  his 
undertaking  is  made  solely  upon  some  fresh  considera- 
tion passing  between  the  creditor  and  his  debtor;  this 
class  is  within  the  statute.  In  the  other,  the  promise 
may  be  in  the  same  form,  and,  when  performed,  may  have 
the  same  effect,  but  it  is  made  as  the  incident  of  some  new 
dealing  in  which  the  promissor  is  himself  concerned,  and 
upon  a  consideration  passing  between  the  creditor  and 
debtor  himself;  this  class,  which  may  include  a  great  vari- 
ety of  particular  examples,  is  not  within  the  statute.  The 
distinction  is  broad  and  intelligible,  although  the  formal 
resemblance  in  such  transactions  may  have  occasionally 
led  to  inaccuracy  of  expression  or  decision.  The  great, 
body  of  cases,  however,  will  be  found  to  illustrate  this 
distinction,  and  to  establish  it  firmly  as  a  guide  in  this 
branch  of  the  law.  If  such  a  distinction  were  a  question-: 
able  one,  the  tendency  of  the  doubt  would  necessarily  be 
in  the   direction  of  holding  both  classes  of  cases  to  be 

#  Aoi  1  '^^^^^^^  ^^®  statute,  but  *never  in  the  direction  of 
-I  placing  without  the  statute  any  one  of  the  cases 
belonging  to  the  first  of  these  classes.     * 

With  this  classification  before  us,  it  will  be  proper  to 
notice  more  in  detail  the  cases  cited  on  the  argument, 
and  others  not  cited.  In  SkdUm  v.  Brewster  (8  Johns. 
376),  the  promise  was  held  not  within  the  statute,  be- 
cause the  debtor  had  delivered  goods  to  the  defendant, 
as  the  consideration  of  the  undertaking,  and  the  plaintiff, 
the  creditor  had  dischai^ed  the  debt.  For  two  reasons, 
therefore,  the  promise  by  parol  was  good ;  first,  it  was 
founded  on  a  new  consideration  received  by  the  promis- 
sor, and,  secondly,  as  it  was  accepted  as  a  substitute  for 
the  original  debt,  it  could  not  be  collateral. 
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In  Oold  V.  PhiUips  (10  Johns.  412),  one  Wood  owed  the 
plaintiffs;  he  conveyed  land  to  the  defendants,  who, upon 
that  consideration,  bound  themaelvoa  to  him  to  pay  that 
and  other  debts;  being  thus  bound,  they  so  informed  the 
plaintiffs,  and  agreed  to  pay  them.  The  case,  therefore, 
very  distinctly  falls  within  the  third  class,  according  to 
the  distinction  above  set  forth.  Bailey  v.  Freeman  (11 
Johns.  221)  "was  on  a  written  guarantee  made  at  the  same 
time  with  the  principal  contract,  and  it  has  nothing  to  do 
with  the  present  question.  Ndson  v.  Dvhoia  (13  Johns. 
175)  is  equally  foreign  to  the  inquiry.  The  plaintiff  sold 
a  horse  to  one  Brundige,  taking  therefor  the  note  of  Brun- 
dige,  payable  to  himself  or  bearer,  and  indorsed  by  tho 
defendant.  The  legal  proposition  in  the  case  was,  that  a 
guarantee  might  be  written  over  the  defendant's  name,  it 
being  a  condition  of  the  sale,  that  he  should  become  se- 
curity for  the  price. 

In  Myers  v.  Morse  (15  Johns,  425),  the  plaintiffs  were 
liable  as  indorsers  of  a  note  of  one  H.  Morse,  and  they 
held  a  note  of  the  same  person,  indorsed  by  the  defendant. 
The  declaration  set  forth  that  the  plaintiffs  had  agreed 
not  to  hold  the  defendant  liable  on  his  indorsement,  in 
consideration  of  which,  the  defendant  agreed  to  indem- 
nify them  against  one-third  of  any  loss  they  might  sus- 
tain on  their  own  indorsement  of  the  same  person's  note. 
A  plea  of  the  statute  of  frauds  was  held  bad.  This  was 
plainly  a  case  where  the  consideration  moved  to  the  de- 
fendant himself,  and,  therefore,  it  was  held  to  *fall 
within  the  third  class  of  cases,  according  to  Mihe  •" 
distinction  which  has  been  explained.  The  definition  ol 
Chief  Justice  Kent,  in  Leonard  v.  Vredenburg,  was  ex- 
pressly adopted  and  applied  to  the  facts. 

In  Olmstead  v.  Greenly  (IS  Johns.  12),  the  plaintiff. was 

an  accommodation  indorser  on  the  note  of  B.,  and  B.  also 

owed  him  a  sum  of  money;  B.  thereupon  placed  money 

and  propert}^  in  the  hands  of  the  defendant  to  provide 

for  paying  the  note  and  the  debt,  and  upon  that  consid- 
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eratioii  tho  defendant  promised  the  plaintiffs  to  mal:3 
such  payment.  The  court  said  this  was  an  original  con- 
tract on  an  independent  consideration  received  by  the 
defendant.  Farley  v.  Cleveland  (4  Cow.  432,  and  s.  c.  i:i 
error,  9  Id.  639)  already  mentioned,  was  entirely  similar. 
The  plaintiff  held  the  note  of  one  Moon,  which  the  defend- 
ant promised  to  pay,  in  consideration  of  fifteen  tons  of  hay, 
sold  to  him  by  Moon.  The  promise  was  held  to  be  not 
within  the  statute.  The  reporter's  note  truly  expresses 
tho  principle  of  the  decision ;  it  is  as  follows :  "  Where 
a  promise  to  pay  the  debt  of  a  third  person  arises  out  of 
Rome  new  consideration  of  benefit  to  the  promissor  or 
harm  to  the  promissee,  moving  to  the  promissor,  either 
from  the  promissee  or  the  original  debtor,  such  promise 
is  not  within  the  statute  of  frauds,  although  the  original 
debt  still  subsists  and  remains  entirely  unaffected  by  tho 
new  agreement." 

In  Chapin  v.  MerriU  (4  Wend.  657),  the  promise  was 
not  within  the  statute,  because  it  was  not  collateral  to 
any  debt  or  liability  of  a  third  person  to  the  promissee.' 
The  third  person  proposed  to  contract  a  debt  with  fourth 
parties,  and  the  plaintiff  agreed  to  guaranty  that  debt, 
the  defendant,  at  the  same  time,  agreeing  to  indemnify 
him  for  so  doing.  The  plaintiff  might  have  invoked  the 
statute,  if  his  guarantee  had  not  been  in  writing.  But 
the  defendant  was  his  indemnitor  merely ;  it  was  a  con- 
tingent liability,  of  necessity,  original,  because  there  was 
nothing  to  which  it  could  be  collateral;  there  was  no 
debt  of  the  third  person  to  the  plaintiff.  The  case,  there- 
fore, had  not  even  the  formal  resemblance  to  the  present 
one,  which,  existing  in  other  cases,  has  misled  the  plain- 
tiff's counsel. 

The  cases  of  Gardiner  v.  Hopkins  (5  Wend.  23), 
Elwood    V.     Monk    (Id.    235),    King    v.    Despard    (Id. 


"  Chapin  «.  Merrill  was  overruled  in  Kingaley  «.  Balcome,  4  Barb.  131. 
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*277),  and  Meech  v.  Smith  (7  Id.  315)  are,  all  of  them, 
in  principle,  with  differences  of  detail,  like  Farley  v. 
Cleveland  (supra).  In  each  of  them,  the  consideration  of 
the  new  promise,  moved  to  the  defendant,  proceeding 
either  from  the  original  debtor  or  the  creditor,  and  the 
decisions  were  placed  distinctly  on  that  ground. 

It  cannot  fail  to  be  seen,  that  nearly  all  the  cases  which 
have  been  mentioned,  in  fact  all  of  them  which  exhibit  a 
promise  to  pay  or  answer  for  the  debt  of  another  person, 
are  essentially  of  one  type.  With  great  variety  in  the 
circumstances,  one  controlling  characteristic  pervades 
them  all.  In  every  instance,  the  coi\side ration  of  the 
promise  was  beneficial  to  the  person  promising;  this  was 
the  feature  which  imparted  to  the  promise  the  character 
of  originality,  as  that  term  is  used  with  reference  to  the 
statute  of  frauds.  In  not  one  of  them,  is  it  true,  that  the 
undertaking  was  entered  into  upon  a  consideration  merely 
beneficial  to  the  debtor,  but  of  no  concern  to  the  promis- 
sor ;  and  I  can  confidently  say,  that  not  one  of  those  cases 
contains  even  a  dictum  which,  being  understood,  counte- 
nances the  doctrine  contended  for  on  the  part  of  the 
plaintiff  in  this  case.  The  principle  involved  is  the  same 
which  runs  through  other  cases  that  have  not  been  cited. 
For  example.  A.,  holding  the  note  of  B.,  transfers  it  to  0., 
upon  a  consideration  moving  from  C.  to  him,  and  with  a 
parol  guarantee  of  the  payment.  This,  in  a  merely  for- 
mal sense,  is  a  promise  to  answer  for  the  debt  of  the 
maker  of  the  note,  and  it  has  been  strenuously  contended 
that  such  a  promise  is  within  the  statute.  But  the  rule 
is  otherwise ;  it  being  considered,  that  such  transactions, 
however  close  to  the  letter,  are  not  within  the  intent  of 
the  statute ;  because  they  have  their  root  in  a  new  deal- 
ing which  concerns  the  promissor,  and  in  a  new  consider- 
ation  which  moves  to  him.  Brown  v.  Curtiss  (2  N.  Y. 
225)  was  such  a  case,  in  which  Judge  Bronson  remarked : 
"  This  belongs  to  the  third  class  of  cases  mentioned  by 

Kent,    C.  J.,  in   Leonard  v.    Vredenburg :    there  was  a 
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new  and  distinct  consideration  independent  of  the  debt 
of  the  maker,  and  one  moving  between  the  parties  to  the 
new  promise.  Such  are  also  the  cases  of  Johnson  v.  OUbert 
*  AOA  ^^  ^^^^  *1'^8),  and  the  very  recent  one  in  this 
■'  court  of  Cardell  v.  McNid,  decided  at  the  last 
term  {ante,  p.  336). 

I  have  not  yet  referred  to  the  case  of  Slingerland  v. 
Morse  (7  Johns.  463),  which  seems  to  be  nrach  relied  on; 
but  it  does  not  present  the  question  now  before  us.  The 
plaintiff  had  distrained  the  goods  of  his  tenant  for  rent, 
but  did  not  remove  them;  thereupon,  the  defendants 
signed  a  writing  in  these  words :  "  We  do  hereby  prom- 
ise to  deliver  to  Peter  Slingerland  all  the  goods  and  chat- 
tels contained  in  the  within  inventory,  in  six  days 
after  demand,  or  pay  the  said  Peter  $450."  Looking  at 
the  face  of  that  writing,  it  is  only  surprising,  that  any  one 
could  ever  think  it  was  within  the  statute  of  frauds. 
In  its  very  terms,  it  was  original,  and  not  collateral ;  it  dis- 
closes no  debt  of  any  one  else  than  the  defendant  who  signed 
it.  Looking  outside  of  it,  we  learn,  there  was,  at  least,  a 
claim  made  for  rent  due  from  another  person,  but  it  is 
quite  obvious,  that,  as  a  substitute  for  that  claim,  the 
creditor  accepted  the  original  pTom>ise  of  the  defendant 
to  deliver  the  goods  or  pay  a  sum  of  money.  This  is  the 
evident  import  of  the  agreement  itself,  for  it  recognises 
no  continuing  debt  or  liability  of  the  tenant,  nor  does  it 
undertake  to  pay  his  debt  or  answer  for  him  in  any  way. 
The  goods  were  the  fund ;  the  defendant  took  them*under 
his  own  control  (a  fact  which  the  agreement  assumes), 
and  upon  that  consideration  made  himself  the  primary 
debtor,  and  not  the  guarantor  or  surety.  I  think,  the  case 
was  well  decided,  although  it  is  very  obscurely  and  scan- 
tily reported. 

So  far,  then,  we  find  no  cases  or  dicta  in  point.     Yet, 

it  would  not  be  true,  to  say  that  the  plaintiff's  position  is 

wholly  unsupported  by  any  authority  in  the  courts  of  the 

state.     In   Mercein  v.  Andrns  (10  Wend.  461),  Savage, 
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G.  J.,  made  this  remark,  on  a  motion  for  a  new  trial : 
"The  judge  correctly  stated  to  the  jnry,  that  where  the 
promise  of  one  person   to  pay  the  debt  of  another  was 
founded  npon  the  consideration  of  snrrendering  up  prop- 
erty levied  on  by  an  execution,  the  promise  was  an  orig- 
inal undertaking,  and  need  not  be  in  writing  to  be  valid." 
Of  course,  no  such  point  was  decided,  because  the  decision 
granted  a  new  tried  upon  another  question,  not  material 
*to  the  present  inquiry.    The  Chief  Justice  cited    ^ 
no  authority.    If  he  meant  to  lay  down  the  doc-  *■ 
trine,  that  a  new  consideration,  moving  from  the  creditor 
to  the  debtor,  the  debt  still  remaining,  would  sustain  the 
unwritten  prOmi&e  of  another  person  to  pay  the  debt, 
there  was  no  authority  to  be  cited,  for  no  such  proposi- 
tion had  ever  been  advanced  in  this  state.    If,  however, 
the  charge  at  the  trial  and  the  observation  of  the  chief 
ju&tice  assumed,  as  the  law  was,  that  the  levy  of  an  exe- 
cution extinguished  the  debt,  and  that  the  release  of  the 
levy  remitted  the  creditor  to  the  new  promissor  as  his 
only  remedy,  then  the  remark  was  strictly  correct,  but  it 
has  no  application  to  this  case.    Such  is  probably  the 
true  explanation;  and  we  shall  presently  see  there  are 
English  cases  under  the  statute  standing  on  that  ground. 
The  plaintiff's  counsel  has  been  able,  however,  to  cite 
one  case  which  is  entirely  to  his  purpose.    In  Fay  v.  B(Jl 
(Lilor  251),  the  plaintiff  had  a  lien  on  a  pair  of  boots 
which  he  had  mended,  and  in  consideration  of  releasing 
that  lien  and  giving  up  the  boots,  the  defendant  promised 
to  pay  his  demand,  which  amounted  to  fifty  cents ;  so  far 
as  appears,  the  debt  still  remained.    The  case  went  up 
from  a  justice's  court,  through  the  common  pleas,  to  the 
supreme  court,  where  the  question  was  disposed  of  with 
the  single  observation,  that  the   promise  was  "  a    new 
undertaking,  founded  on  a  new  and  distinct  considera- 
tion, the  relinquishment  by  the  plaintiff  of  his  lien  on  the 
boots,  and  which  was  sufficient  to  uphold  the  promise 
made."    The  remark,  as  made,  is  strictly  true ;  the  con- 
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sideration  was  clearly  sufficient  to  uphold  the  promise, 
but  the  statute  of  frauds  requires  not  only  a  consideration 
but  a  writing.  The  case  was  of  very  slight  importance, 
and  the  principles  of  the  question  were  not  examined. 
In  the  same  book,  is  another  case,  precisely  the  other 
way,  the  opinion  being  given  by  another  judge.  In  Vaji 
Slyck  V.  Pvlver  (Lalor  47),  the  promise  was  made  in  con- 
sideration that  the  plaintiff  would  suspend  proceedings 
on  an  execution  against  his  debtor ;  this  forbearance  was 
admitted  to  be  a  sufficient  consideration,  and  it  was  cer- 
tainly a  new  one ;  but  the  promise  was  held  void  within 
the  statute. 

*  426  1  *^^  ^  *^^  judicial  history  of  this  state,  then, 
there  is  but  one  adjudged  case  which  sustains  the 
doctrine  contended  for,  and  that  is  one  entitled  to  no 
great  consideration.  I  will  now  refer  to  several  of  a  very 
decisive  character,  which  furnish  a  true  exposition  of  the 
statute,  and  show  that  the  rule  is  the  other  way.  One 
case  I  have  just  mentioned,  which  is  directly  in  point, 
'       '  and  is  of  a  date  comparatively  recent.     Going  back  to  an 

early  day — ^in  Simpson  v.  Patten  (4  Johns.  422),  the  plain- 
tiff forebore  to  sue  his  debtor,  and  upon  that  considera- 
tion the  defendant  promised  to  pay  the  debt,  as  soon  as 
he  could  sell  a  piece  of  land  which  belonged  to  the  debtor. 
The  promise  was  held  void  within  the  statute  of  frauds, 
the  court  observing :  "  A  promisa  to  pay  the  debt  of  a 
third  person  must  be  in  writing,  notwithstanding  it  is 
made  on  a  sufficient  considei'ation."  I  have  some  hesita- 
tion in  citing  Jackson  v.  Eayner  (12  Johns.  291),  because 
it  seems  to  me  to  have  gone  too  far.  The  d^ndant  had 
received  an  assignment  of  the  debtor's  property,  and 
upon  that  consideration,  as  well  as  forbearance,  the  de- 
fendant promised  to  pay  the  demand.  The  court  regarded 
the  unconditional  promise  as  evidence  that  the  fund  was 
adequate.  Upon  the  discrimination  made  in^  the  later 
cases  (heretofore  cited),  the  conveyance  of  the  property 
to  the  defendant  was  a  new  consideration,  moving  to  h:r:i 
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from  the  debtor,  and  made  the  promise  an  original  one. 
Nevertheless,  on  the  ground  that  the  original  debt  still 
remained,  the  promise  was  held  void  under  the  statute. 

In  Smith  v.  Ives  (15  Wend.  182),  the  declaration  was  on 
a  written  guarantee  of  a  note,  the  consideration  alleged 
being  forbearance  to  sue  the  maker :  plea,  that  no  con- 
sideration was  expressed  in  the  writing.  The  plea  was 
held  good ;  the  court  saying :  "  Forbearance  has  never 
been  considered  a  new  consideration  passing  between  the 
netvly-corUracting  parties^  so  as  to  take  the  case  out  of  the 
statute."  In  Packer  v.  Wilson  (15  Wend.  343),  a  guaran- 
tee of  the  same  nature,  and  upon  the  same  consideration, 
was  again  held  to  be  void.  In  Watson  v.  BandaU  (20 
Wend.  201),  these  propositions  were  expressly  aflSrmed : 
1.  An  agreement  to  forbear  to  sue  a  debtor  is  a  good  con- 
sideration for  the  promise  of  a  third  person  to 
pay  *the  debt,  but,  to  render  the  promise  obliga-  ^ 
tory,  it  must  be  in  writing.  2.  While  the  debt  remains 
a  subsisting  demand  against  the  original  debtor,  the 
promise  of  a  third  person  is  collateral,  and  must  be  in 
writing. 

In  Barker  v.  BtuMin  (2  Denio  45),  a  new  trial  was  or- 
dered, upon  a  point  not  now  material;  but  the  present 
question  was  quite  fully  examined  by  Mr.  Justice  Jew- 
ETT.  According  to  his  views,  the  promise  in  this  case  is 
clearly  void.  If  I  were  to  criticise  his  opinion,  I  should 
say,  he  goes  somewhat  too  far,  by  reason  of  not  discrim- 
inating so  as  to  uphold  promises  where  (the  original  debt 
still  remaining)  the  now  consideration  moves  from  the 
creditor  to  the  promissor,  as  well  as  from  the  primary 
debtor.  In  Kingshy  v.  Balcome  (4  Barb.  131),  the  princi- 
pal cases  were  reviewed  by  Mr.  Justice  Sill,  and  his  con- 
clusion is  thus  stated :  **  The  true  rule  is,  that  the  new 
original  consideration  spoken  of  must  be  such  as  to  shift 
the  actual  indebtedness  to  the  new  promissor,  so  that,  as 
between  liim  and  the  original  debtor,  ho  must  be  bound 
to  pay  the  debt  as  his  own,  the   latter  standing  to  him  in 
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the  relation  of  surety."  I  do  not  think  this  a  perfect 
definition  of  an  original  promise  to  pay  a  sum  for  which 
another  was  previously  bound  as  the  primary  debtor, 
because,  as  I  have  shown,  there  are  many  cases  which 
such  a  definition  does  not  include.     The  more  we  exam- 

4 

ine  the  original  classification  of  Chief  Justice  Kent,  in 
JjeoTuxrd  v.  Vredertlmrg,  the  more  we  shall  find  it  the  re- 
sult of  a  profound  and  masterly  view  of  the  subject;  it 
being  necessary,  however,  to  the  completeness  of  his  defi- 
nition, that  the  new  or  original  consideration  may  move  to 
the  promissor  as  well  from  the  debtor  as  the  creditor, 
the  fundamental  requisite  being  that  such  consideration 
must  not  be  one  wholly  existing  or  moving  between  the 
debtor  and  the  creditor. 

These  numerous  authorities  are  decisive.  They  all 
present  examples  where  tbe  collateral  undertaking  was 
foundfed  on  a  consideration  sufficient  to  sustain  the  prom- 
ise, but  of  no  persona;l  concern  to  the  promissor ;  yet  the 
promises  were  void,  because  they  fell  within  the  precise 
t^rms  and  the  undoubted  policy  of  the  statute  of  frauds. 
*  428  1  C^^^^i^ly?  ^^^^^  statute  was  not  enacted  for  *cases 
where  the  promise  would  be  void  at  the  common 
law  for  want  of  a  consideration  to  sustain  it.  If  it  was  not 
enacted  for  the  very  cases  where  a  new  consideration 
arises,  additional  to  the  original  debt,  that  being  insuffi- 
cient according  to  all  authority,  then  why  was  it  ever 
passed?  Indeed,  the  struggle  in  the  courts  has  been  to 
withdraw  from  its  influence,  not  such  cases  as  these,  but 
others  having  a  close  formal  resemblance,  yet*  distinguish- 
able, not  because  there  is  a  consideration,  but  because  it 
moves  to  the  promissor,  and  so  gives  to  his  undertaking 
an  original  character.  A  person  who  receives  ti  consid- 
eration may  be  bound  by  any  lawful  promise  founded 
upon  it,  and  that  promise  may  as  well  lie  to  pay  another 
man's  debt  as  to  do  any  other  act.  The  success  of  this 
struggle,  in  a  variety  of  instances  not  within  the  intent  of 
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the  statute,  should  not  overthrow  the   very  object   for 
which  it  was  enacted. 

This  discussion  would  be  incomplete,  without  referring 
to  the  rule  elsewhere  than  in  this  state.  I  have  already 
mentioned  the  case  of  Nelson  v.  Boynton  (3  Mete.  396), 
which  may  be  regarded  as  settling  the  question  in  Massai- 
chusetts.  The  creditor,  in  that  case,  sued  his  debtor  and 
seized  his  property  under  an  attachment ;  the  defendant 
promised  to  pay  the  debt,  in  consideration  of  a  discon- 
tinuance of  the  suit ;  the  suit  was  discontinued  accord- 
ingly, and  the  lien  of  the .  attachment  was  thereby  lost, 
but  the  debt  remained  against  the  original  debtor.  It 
was  held,  upon  the  fullest  consideration.  Chief  Justice 
Shaw  giving  the  opinion,  that  the  promise  was  void  be- 
cause it  was  not  in  writing.  I  regard  the  decision  as  of 
great  value,  because  the  cases  were  examined,  and  the 
discrimination*  between  the  different  classes  was  made 
with  entire  accuracy. 

Upon  the  argument  of  the  present  case,  a  passage  from 
an  English  text-book  was  read  (Addison  on  Contracts,  p. 
38),  to  the  effect  that,  if  the  creditor  has  a  lien  or  security 
which  he  is  induced  to  part  with,  on  the  faith  of  a  prom- 
ise of  another  person  to  pay  the  debt,  the  promise  so 
made  is  not  within  the  mischief  intended  to  be  provided 
against  by  the  statute  of  frauds,  and  may  be  good  by 
parol.  This  extract,  according  to  its  apparent  meaning, 
seemed  to  indicate  that  in  England  the  *statute  j-  ^  .^q 
of  frauds  was  essentially  disregarded.  The  au- 
thorities referred  to  by  the  writer  to  sustain  the  proposi- 
tion, are  Barker  v.  Birt  (10  Mees.  &  W.  61);  Haigh  v. 
Brooks  (10  Ad.  A  E.  309-335);  Barrdl  v.  Trmad  (4 
Taunt.  117);  Meredith  v.  Short  {1  Salk.  25);  Castling  v. 
Aubert  (2  East  325) ;  and  Walker  v.  Taylor  (6  Carr.  &  P. 
752).  I  have  looked  at  these  cases,  and  find  that  none  of 
them  have  the  slightest  connection  with  such  a  proposi- 
tion, except  th^  last  two,  which  are  alike,  and  do  not  sus- 
tain it.     In  the  last  case,  the  creditor  had  the  possession 
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and  lien  upon  certain  licenses,  as  a  security  for  his  de- 
mand, and  he  gave  them  up  to  the  defendant,  who  prom- 
ised to  pay  the  debt  The  case  was  at  nisi prius.  Tixdal, 
C.  J.,  said:  **It  is  a  new  contract,  under  a  new  state  of 
circumstances;  it  is  not,  *I  will  pay,  if  the  debtor  can- 
not ;'  but  it  is,  *  in  consideration  of  that  which  is  an  ad- 
vantage to  me,  I  will  pay  3"ou  this  money.'"  "There  is  a 
^  whole  class  of  cases  in  which  the  matter  is  excepted  from 
the  statute,  on  account  of  a  consideration  arising  imme- 
diately between  the  parties^'  Here  is  the  very  distinction 
so  well  established  in  our  own  cases.  It  should.be  added, 
that  the  text-writer  referred  to  could  not  have  intended 
what  his  language  apparently  means ;  for  he  adds,  in  the 
same  connection :  "  In  these  cases,  the  plaintiff  must  so 
shape  his  case  as  not  to  show  or  admit  that  there  is  a 
principal  debtor  liable,  and  that  the  promise  of  the  de- 
fendant is  a  promise  to  pay  that  debt." 

The  early  case,  in  England,  of  WiUiams  v.  Leper  (3 
Burr.  1886),  is  cited  and  relied  on  to  sustain  the  plaintiflfs 
position ;  and  it  is,  perhaps,  the.  only  one  in  the  English 
courts  capable  of  a  misinterpretation ;  but  the  case  does 
not,  in  fact,  sustain  any  such  doctrine,  and  it  has  never 
been  so  understood  in  the  courts  of  that  country.  One 
Taylor  owed  the  plaintiff  45Z.  for  rent ;  he  conveyed  all 
his  effects  for  the  benefit  of  his  creditors,  who  employed 
Leper,  the  defendant,  to  sell  them;  and  he  advertised 
them  for  sale  accordingly;  the  plaintiff  then  came  to  dis- 
train, and  the  defendant  promised  to  pay  the  rent,  if  he 
would  not  distrain ;  and  he  desisted  accordingly.  Lord 
Mansfield  said,  the  defendant  was  a  trustee  for  all  the 
*  400  1  creditors,  *and  was  obliged  to  pay  the  landlord, 
who  had  the  prior  lien.  Justice  Wilmot  said, 
the  defendant  became  the  bailiff  of  the  landlord,  and, 
when  he  had  sold  the  goods,  the  money  was  the  land- 
lord's, in  his  own  bailiff's  hands;  therefore,  he  said,  an 
action  would  have  lain  'against  the  defendant  for  money 
had  and  received  to  the  plaintiff's  use.  Justice  Yates 
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said,  it  was  an  original  consideration  to  the  defendant. 
Justice  Aston  thought  the  gooSs  were  a  fiind  between 
both,  "  and  on  that  foot  he  concurred."  Prom  the  reason- 
ing of  these  judges,  it  seems  to  me  perfectly  evident, 
that,  if  the  tenant  had  not  assigned  his  goods,  and  the 
defendant  had  no  connection  with  them  as  trustee  or 
otherwise,  but  the  plaintiflF  had  simply  released  his  dis- 
tress, or  right  to  distrain,  for  the  benefit  of  the  debtor 
alone,  the  promise  to  pay  the  debt,  on  that  consideration, 
would  have  been  held  within  the  statute.  But  as  the 
facts  were,  the  law  would  imply  an  obligation  on  the  de- 
fendant's part  to  pay  over  the  money  to  the  plaintiff, 
after  selling  the  goods;  and  where  the  law  will  imply 
a  debt  or  duty  against  any  man,  his  express  promise  to 
pay  the  same  debt,  or  perform  the  same  duty,  must,  in  its 
nature,  be  original.  The  distinguishing  feature  of  the 
case  was,  that  the  creditor  relinquished  his  distress,  not 
to  the  debtor,  but  to  other  creditors  of  the  same  debtor, 
who  beneficially  owned  the  goods,  and  the  defendant  was 
the  representative  of  those  creditors,  having  the  fund  in 
his  possession.  If  this  early  case  had  not  been  sometimes 
misapprehended,  it  is  probable,  that  no  doubt  would  ever 
have  arisen  in  questions  like  the  one  before  us. 

The  cases  also  cited  of  Hoidditch  v.  Milne  (3  Esp.  86), 
GasUing  v.  Avbert  (2  Eist  325),  Edvxvrda  v.  Kdly  (6  M.  & 
Sel.  204),  Bird  v.  Gammon  (3  Bing.  N.  0.  883),  Bampton 
V.  Pavlin  (4  Bing.  264),  Walker  v.  Taylor  (6  Car.  ^&  P. 
752),  and  Stephens  v.  Pell  (2  Cromp.  &  Mees.  710),  differ- 
ing only  in  immaterial  circumstances,  all  involved  the 
same  general  principles  as  WiUiams  v.  Leper,  In  each  of 
them,  the  creditor  relinquished  some  lien  or  advantage 
incident  to  his  debt ;  but,  in  each  of  them,  whatsoever  he 
relinquished  was  acquired  by  the  defendant — either  as  a 
matter  of  personal  interest  and  concern  to  himself,  or  to 
*other  parties  whom  he  represented — and  on  that  ^  .  - 
consideration  he  promised  to  pay.     In  none  of  ^     *^^ 

them,  was  any  such  doctrine  asserted  as  the  plaintiff  con- 
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tends  for  in  this  case.  In  all  of  them,  the  engagement 
was  deemed  original,  either  because  the  primary  debt 
was  gone,  or  because  the  consideration  moved  to  the 
promissor ;  and  in  some  of  them,  the  decision  was  put  on 
both  these  grounds.  These  cases  not  only  ^ucidate  more 
perfectly  the  principle  of  WiUiama  v.  Leper^  but  they  are 
in  themselves  illustrations  of  the  distinction  which,  as  vc 
have  seen,  is  recognised  in  our  own  courts. 

Referring  now  to  Bead  v.  Nash  (1  Wils.  305),  it  was 
the  case  of  a  promise  to  pay  to  the  plaintiff  a  certain 
simi,  if  the  latter  would  withdraw  his  record  in  an  action 
of  assault  and  battery  against  another  person,  and  would 
not  proceed  to  trial.  This  promise  was  held  not  to  be 
within  the  statute  of  frauds ;  the  decision  being  placed 
on  the  ground,  that  the  person  sued  for  the  assault  was 
not  a  debtor  at  all,  within  the  meaning  of  the  statute,  and 
could  not  be  so  considered,  until  after  verdict  against 
him.  "  For  aught  we  can  tell,"  the  court  said,  "  the  ver- 
dict might  have  been  in  his  favor."  The  promise,  there- 
fore, stood  as  at  the  common  law.  In  Goodman  v.  Chase, 
a  debtor,  taken  on  a  co^  ^o.  at  the  suit  of  the  plaintiff,  was 
discharged  with  the  plaintiff's  consent,  on  the  defendant's 
promise  to  pay  the  debt.  This  was  held  an  original 
promise,  because  the  debt  itself  was  extinct  and  satisfied 
by  the  ca.  sa,  and  its  discharge ;  and  the  principle  of  the 
decision  is  a  very  plain  one. 

I  have  now  referred  to  all  the  decisions  in  the  English 
courts  which  can  be  supposed  to  favor  in  any  degree  the 
doctrine  on  which  the  pLiintiff  in  this  case  relies;  and  I 
think,  it  may  be  sufely  affirmed,  that  no  case  has  ever 
been  determined  in  those  courts,  tendin<^  to  the  proposi- 
tion that  a  parol  promise  to  piy  the  debt  of  another  per- 
son is  valid,  where  the  consideration  is  benefi/jial  only  to 
the  debtor,  and  where  there  is  a  debt  which  still  remains 
against  him.  I  will  now.  mention  a  few  cases,  among 
many  others,  which  show  what  the  law  of  England  is 

upon  the  precise  question  now  to  be  decided. 
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In  Fish  V.  Hutchiivson  (2  Wils.  94),  the  plaintiff  had 
commenced  *a  suit  against  his  debtor,  and  the  de-  p  .oo  * 
fendant,  in  consideration  that  he  would  stay  that 
suit,  promised  by  parol  to  pay  the  debt.  The  whole  court 
of  king's  bench  were  of  opinion,  that  the  undertaking 
was  void  by  the  statute  of  frauds ;  observing,  that  there 
was  a  debt  still  subsisting  against  another  person  and 
a  promise  to  pay  it.  The  consideration  was  manifestly 
good,  but  that,  moving  as  it  did  to  the  debtor  only;  did 
not  sustain  the  promise,  without  a  writing.  This  case 
was  decided  just  one  hundred  years  ago,  and  the  princi- 
ple of  it  was  never  departed  from  in  succeeding  times.' 

Coming  dowji  to  a  recent  period ;  in  Clancy  v.  Piggott  (2 
Ad.  &  Ellis  473),  one  Moore  was  indebted  to  the  plaintiff, 
for  which  the  latter  held  his  goods  in  pledge ;  in  consid- 
eration of  surrendering  the  pledge  to  the  debtor,  the  de- 
fendant promised,  by  a  writing  which  did  not  express  the 
consideration,  to  pay  the  plaintiff  his  debt.  Williams  v. 
Leper,  and  the  other  cases  above  referred  to,  belonging 
to  that  class,  were  cited  to  sustain  the  undertaking ;  but 
the  court  held  it  within  the  statute  and  void.  Williams 
V.  Leper  J  and  the  kindred  decisions,  were  not  overruled, 
or  even  questioned,  and  the  case,  therefore,  shows  how 
those  decisions  are  understood  in  England.  In  Tomlinson 
V.  GM  (6  Ad.  &  Ellis  564),  the  plaintiff's  cHent  was  in- 
debted to  him  for  costs  in  a  pending  chancery  suit,  and  in 
consideration  of  a  discontinuance  of  that  suit,  the  defend- 
ant promised  to  pay  those  costs  to  the  plaintiff;  held 
void  within  the  statute.  Patterson,  J.,  observed:  "It 
is  said,  that  a  new  consideration  arose  from  the  discontin- 
uance of  the  suit ;  but  I  do.  not  think  it  is  a  new  one ; 
the  cases  on  that  point  are  where  something  has  been 
given  up  by  the  plaintiff,  and  acquired  by  (he  party  mak- 
ing the  promise,  as  a  security,  of  goods  for  a  debt.* 

»  See  Duffy  v.  Wuiwch,  42  N.  Y.  343. 

^  The  parol  promise  of  a  third  person,  to  pay  a  judgment-debt,  in  oon- 
sideration  that  the  plaintiff  would  abaodou  a  levy  upon  the  property  of 
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Without  pursuing  this  discussion  further,  the  general 
rule  is,  that  all  promises  to  answer  for  the  debt  or  de- 
fault of  a  third  person  must  be  in  writing,  whether  the 
promise  bo  made  before,  at  the  time,  or  after  the  debt  or 
liability  is  created ;  such  is  the  rule,  because  so  is  the 
statute  of  frauds.  The  statute  makes  no  exception  of  any 
promise  which  is  of  that  character.  The  courts  have  made 
*  A*4Q  1  ^^^  exceptions;  as  clearly  they  should  not;  *but 
^  a  considerable  variety  of  undertakings,  having 
points  of  resemblance  and  analogy  to  such  promises,  have 
been  held  not  to  bo  within  the  statute.  These  may  be 
chiefly,  if  not  wholly,  arranged  in  the  following  classes : 
1.  Where  there  was  no  original  debt  to  which  the  auxil- 
iary promise  could  be  collateral;  for  example,  where  the 
promisseo  was  a  mere  guarantor  for  the  third  person  to 
some  one  else,  and  the  promissor  agrees  to  indemnify  him,* 
or  where  his  demand  was  founded  in  a  pure  tort.  2.  Where 
the  original  debt  becomes  extinguised,  and  the  creditor 
has  only  the  new  promise  to  rely  upon ;  for  example,  where 
such  new  undertaking  is  accepted  as  a  substitute  for  the 
original  demand,  or  where  the  original  demand  is  deemed 
satisfied  by  the  arrest  of  the  debtor's  body,  or  a  levy  on 
his  goods,  the  arrest  or  levy  being  discharged  by  the 
creditor's  consent.  3.  Where,  although  the  debt  remains, 
the  promise  is  founded  on  a  new  consideration  which 
move  3  to  the  promisf?or.  This  consideration  may  come 
from  the  debtor,  as  where  he  puts  a  fund  in  the  hands  of 
a  promissee,  either  by  absolute  transfer  or  upon  a  trust,  to 
pay  the  debt,  or  it  may  be  in  his  hands  charged  with  the 
debt  as  a  prior  lien,  as  in  the  case  of  Williams  v.  Leper, 
and  many  others.*  So,  the  consideration  may  originate 
in  a  new  and  independent  dealing  between  the  promissor 

the  judgment-debtor,  is  void,  under  the  statute.    Stem  d.  Drinker,  2  E.  D. 
8m.  401. 

^  This  proposition  was  disregarded  as  mere  dictunij  and  the  law  held  to 
be  otherwise,  in  Baker  «.  Dillman,  21  How.  Pr.  445. 

^  See  Belknap  v.  Bender,  75  N.  Y.  451,  for  a  limitation  of  this  doctrine 
464 


I860.]  Malloby  v.  Gillbtt.  43^ 

Dissenting  opinion  of  Bacon,  J. 

and  the  creditor,  the  undertaking  to  answer  for  the  debt 
of  another  being  one  of  the  incidents  of  that  dealing. 
Thus,  A.,  for  any  compensation  agrsed  on  between  him 
and  B.,  may  undertake  that  C.  shall  pay  his  debt  to  B. 
So,  A.  himself  being  the  creditor  of  C,  may  transfer  the 
obligation  to  B.  upon  any  sufficient  consideration,  and 
guaranty  it  by  parol. 

If  we  go  beyond  these  exceptional  and  peculiar  cases, 
and  withdraw  from  the  statute  all  promises  of  this  nature,, 
where  the  debtor  alone  is  benefited  by  the  consideration 
of  the  new  undertaking,  and  the  debt  still  subsists,  then 
we  leave  absolutely  nothing  for  the  statute  to  operate 
upon.    The  judgment  should  be  affirmed. 

*Bacon,  J.  {Dissenting,) — This  case  presents  a  p  ^  ,^ . 
single  question,  and  a  proposition  apparently  so  *- 
simple,  that  the  first  emotion  is  perhaps  one  of  surprise,, 
that  there  could  be  any  question  in  regard  to  it,  since,  in 
the  multitude   of  decisions  with  which  the   books   are 
filled  touching' the  construction  of  the  statute  of  frauds,, 
it  would  seem,  that  the  rule  applicable  to  a  case  which, 
in  its  essential  features,  must  so  often  have  arisen,  must 
be  settled  by  authority.     My  own  conviction  is,  that  the 
rule  which  governs  this  case  has  been  long  and  well  es- 
tablished, in  opposition  to  the  conclusion  of  the  referee- 
and  the  judgment  of  the  supreme  court;  but,  at  the  same 
time,  it  may  readily  be  admitted,  that  reservations  and 
doubts  have   been  suggested,  and    discriminations   at- 
tempted, from  time  to  time,  that,  if  they  have  served  no' 
other  purpose,  have  at  least  involved  the  matter  in  some 
obscurity. 

"  Every  special  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person,"  the  statute  declares 
"  shall  be  void,  unless  such  agreement,  or  some  note  or 
memorandum  thereof,  expressing  the  consideration,  be  in 
writing  and  subscribed  by  the  party  to  be  charged  there- 
with."    (2  E.  S.  135,  §  2.)    This  statute,  as  is  well  known^. 
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is  an  almost  literal  transcript  of  the  English  statute  of 
frauds  (29  Car.  II.,  c.  3) ;  the  only  noticeable  change  be- 
ing, that,  in  our  statute,  the  consideration  is  required  to 
be  expressed  in  the  writing.  This,  however,  so  far  as 
the  construction  of  the  two  statutes  is  concerned,  is  of 
no  special  moment,  inasmuch  as  the  courts,  both  in  Eng- 
land and  in  this  state,  had  held,  before  the  words  were 
inserted  in  the  section  as  it  now  stands,  that  it  was  neces- 
sary to  a  valid  agreement  that  the  consideration  should, 
in  some  terms,  be  incorporated  therein.  Whatever,  then, 
has,  by  the  course  of  adjudication  in  England  upon  this 
•clause  of  the  statute,  been  deemed  or  acquiesced  in  as 
the  settled  law,  must  be  accepted,  \vith  us,  as  controlling 
authority,  unless  upon  due  consideration,  and  by  the  sol- 
emn judgment  of  some  court  whose  decisions  are  recog- 
nised, any  peculiar  and  special  construction  has  been 
questioned  or  repudiated. 

♦  ^Qc  1  *^^  would  probably  have  been  better,  if  there 
.  -'  had  been  less  of  what  may,  perhaps,  without  ir- 
reverence, be  called  legal,  and  even  judicial  tampering 
with  the  words  of  the  statute,  to  force,  at  times,  a  con- 
struction seemingly  at  war  with  its  natural  and  more  ob- 
vious import.  But  all  regrets  on  this  subject  are  vain, 
since  the  business  of  construction  began  with  the  infancy 
of  the  law,  and  has  not  yet  ceased,  and  will  doubtless  at- 
tend it  even  down  to  old  age.  One  of  the  earliest  at- 
tempts to  create  and  define  a  distinction,  by  which  agree- 
ments were  to  be  held  within,  or  without,  the  scope  of 
the  statute,  was  to  express  them  by  the  terras  "  originnl " 
and  **  collateral."  It  is  true,  that  neither  of  these  words 
is  to  be  found  in  the  statute,  but  they  have  been  so  long 
employed  in  connection  with  it,  as  to  have  attached  to 
them  an  established  and  recognised  meaning;  and  the  i 
struggle  always  is,  in  determining  the  validity  of  such  an 
agreement  as  seems  to  fall  within  the  general  purviefv  of 
the  law,  to  ascertain  whether  it  is  collateral  and  ancillary 

to  the  principal  contract,  having  no  aliment  whatever  in- 
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dependently  of  that,  or  whether  it  can  be  aiistiined  and 
enforced  as  an  independent,  original  undcrtakinj^,  alto- 
gether outside  of,  and,  therefore,  not  needin;^  to  be  evi- 
denced by,  the  written  agreement  required  by  the 
statute. 

An  attempt  was  made,  as  early  as  1811,  by  Chancellor 
Kent,  then  Chief  Justice  of  the  supreme  court,  in  the 
well-known  case  of  Leonard  v.  Vredenburg  (8  Johns.  29), 
to  arrange  into  three  classes  the  cases  where  a  promise 
to  be  answerable  for  the  debt  of  another,  was  within,  or 
without,  the  statute.  They  are  familiar  to  the  profes- 
sion, and  for  a  long  time  stood  their  ground  as  a  just  ex- 
position of  the  law. '  The  third  class,  in  which  he  held 
that  a  promise  to  pay  the  debt  of  another  was  not  within 
the  statute,  "  when  it  arose  out  of  some  new  and  original 
consideration  of  benefit  or  harm  moving  between  the 
newly-coatracting  parties,"  has  been  subjected  to  much 
criticism ;  and  it  may  be  fairl)'^  admitted,  that  it  is  not 
now,  in  the  naked  and  unqualified  terms  in  which  it  is 
expressed,  to  be  received  as  the  true  construction  of  the 
statute.  And  yet  this  rule  did  obtain,  and  was  followed 
in  several  well-considered  cases  in  *our  own  r  «  j^o.> 
courts.  Thus,  in  Farley  v.  Cleveland  (4  Cow.  432), 
the  classification  of  Kent  was  stated  and  re-afBrmed,  and 
tlio  case  then  on  argument  held  to  fall  within  his  third 
class;  and  the  court  lay  down  the  broad  proposition,  that, 
where  a  promise  to  pay  the  debt  of  a  third  person  arises 
out  of  some  new  consideration  of  benefit  to  the  promis- 
sor,  or  harm  to  the  promissee,  moving  to  the  promissor 
either  from  the  promissee  or  the  original  debtor,  such 
promise  is  not  within  the  statute.  And  it  is  added,  that 
this  is  so,  although  the  original  debt  still  subsists,  and  is 
entirely  unaffected  by  the  new  agreement.  This  case 
was  carried  up  to  the  court  of  errors,  and  was  there 
affirmed.  (9  Cow.  639.)  The  doctrine  of  the  supreme 
court  is  reiterated  in  the  precise  language  of  the  mar- 
ginal note  in  the  4th  of  Co  wen,  and  by  an  entirelv  undi- 
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vided  court;  the  report  merely  stating  that  Jones,  Chan- 
cellor, examined  the  question,  and  was  of  opinion  that 
the  judgment  should  be  affirmed;  "  whereupon, per  totam 
ruriara,  the  judgment  was  affirmed." 

In  MeecJi  v.  Smith  (J  Wend.  315),  the  same  rule  is  again 
repeated,  and  the  court  say,  that  it  has  long  been  settled, 
that,  although  the  promise  be  by  parol,  yet,  if  it  arises 
out  of  some  new  and  original  consideration  of  benefit  or 
harm  moving  between  the  newly-contracting  parties,  the 
case  is  not  within  the  statute.  Alluding  to  Leonard  v. 
Vredenburg,  and  the  above  cited  case  of  Farley  v.  Cleve- 
land, the  court  say :  "  This  rule  has  been  recognised  by 
all  writers  upon  contracts,  and  by  the  highest  court  in 
the  state,  and  is,  therefore,  as  much  the  law  of  the  land 
as  the  statute  itself."  The  authority  pf  Leonard  v.  Vre- 
denburg^  and  especially  the  third  class  of  Chancellor 
Kent,  has  been  cited  approvingly  and  followed  in  the 
courts  of  several  of  our  sister  States ;  and  in  the  case  of 
De  Wolf  v.  Rahavd  (1  Peters  476),  the  judgment  of  the 
supreme  court  of  the  United  States  proceeded  substan- 
tially upon  an  affirmance  of  the  authority  of  Leonard  v. 
Vrederiburg,  as  a  just  construction  of  the  statute  of  this 
state. 

If  these  cases  are  to  be  received  as  approved  law,  at 
the  present  day,  they  decide  more  than  enough  to  reverse 
the  judgement  now  before  us ;  and  there  need  be  no  fur- 
*  4^7  1  ^^^^  examination  *of  authorities  upon  the  discus- 
sion which  this  case  has  opened.  But  it  is  im- 
important  to  a  just  appreciation  of  the  ground  upon 
which,  as  I  suppose,  the  agreement  in  this  case,  and  the 
consequent  right  of  the  plaintiff  to  recover,  is  to  be  up- 
held, to  notice  the  several  cases  in  which  the  discrimina- 
tion between  original  and  collateral  promises  has  been 
established,  or  affirmed  by  the  courts.  This  discrimina- 
tion will  be  found  to  exist,  I  think,  and  the  require- 
ments of  the  statute  not  to  apply,  under  four  conditions, 

within  some  one  of  which  most  of  the  authorities  upon 
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this  particular  section  of  the  statute,  and  which,  in  some 
respects,  have  been  thought  to  conflict  with  each  other, 
may  be  arranged. 

1.  Where  the  primary  agreement  has  been  in  effect  ex- 
tinguished, and  the  promise  superseded,  by  the  new 
agreement  and  promise',  which  have  taken  their  place, 
and  the  credit  is  given  wholly  to  the  new  promissor. 

2.  Where  a  fund  has  been  provided,  or  property  has 
been  placed  in  the  hands  of  the  newly-contracting  party, 
from  which  the  means  are  to  be  procured  to  pay,  or  the 
promissor  derives  an  equivalent  or  advantage  therefrom. 

3.  Where  the  purport  and  intent  of  the  agreement  is  to 
accomplish  the  payment  of  the  promissor's  own  debt, 
although  the  effect  is  to  pay  the  debt  of  another,  and 
wliere  that  debt  is  used  to  measure  the  extent  of  the  li- 
ability; as  where  A.  owes  B.,  and  C.  is  indebted  to  A., 
and  in  consideration  of  that  liability,  promises,  at  A.'s  re- 
quest, to  pay  B.  the  debt  A.  is  owing  him. 

4.  Where  the  creditor,  in  consideration  of  the  promise, 
surrenders  some  pledge,  or  relinquishes  some  lien  actually 
held  by  him  and  capable  of  enforcement,  and  by  means 
of  which  the  original  debt  was  rendered  secure. 

In  all  these  classes,  excepting  the  first,  it  does  not  af- 
fect th«  liability  of  the  newly-contracting  party  that  the 
original  debt  subsists  and  the  liability  of  the  debtor  re- 
mains in  full  force.  Wherever  the  conditions  exist,  which 
I  have  arranged  under  these  four  heads,  there  is  not  only 
a  sufficient  consideration  for  the  promise  to  pay  another's 
debt,  but  the  promise  is  good,  although  by  parol. 
'  *Numerous  illustrations  might  be  gathered  from 
the  authorities,  under  these  several  heads ;  and  ^ 
although  it  must  be  admitted,  that  the  current  of  decis- 
ions is  not  uniform,  and  some  apparently  irreconcilable 
cases  may  be  found,  I  am  persuaded,  that  a  careful  sifting 
of  the  facts,  and  an  attention  to  the  proper  discrimina- 
tions which  should  be  made,  would  reconcile  many  which 
stand  seemingly  in  conflict,  and  in  the  result,  make  this 
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branch  of  tho  law  more  homogeneons  and  reliable.  At 
present,  however,  it  only  concerns  ns  to  trace  the  course 
of  decisions  which  have  established  the  distinction  ex- 
pressed under  the  fourth  head  of  exc-eptions  to  the  oper- 
ation of  the  statute;  and  if  it  shall  be  found,  as,  I  think 
it  will,  a  distinction  fully  recognised  and  upheld  by  a 
long  and  almost  unbroken  series  of  decisions,  the  right  of 
the  pi  lintiff  to  recover  upon  the  facts  of  this  case  will  be 
put  beyond  q  lestion. 

And,  first,  as  to  the  condition  of  the  English  law  upon 
this  subject.  One  of  the  earliest  cases  to  be  found  in  the 
books  is  Tomlinaon  v.  Gill,  decided  by  Lord  Habpwicke, 
in  1756,  and  reported  in  Ambler  330.  That  case  was 
briefly  this:  Gill,  the  defendant,  promised  the  widow  and 
administratrix  of  the  intestate  that,  if  she  would  permit 
him  to  be  joined  with  her  in  the  letters  of  administration, 
he  would  make  good  any  deficiency  of  assets  to  discharge 
the  debts  of  the  intestate;  and  the  action  was  brought 
by  a  creditor,  to  enforce  that  agreement.  The  defendant 
insisted  that  the  promise  was  void  by  the  statute  of 
frauds ;  it  was  holden  to  be  not  within  the  statute.  Here 
was  the  relinquishment  by  the  widow  of  a  part  of  her 
exclusive  lien  upon  and  interest  in  the  goods  and  effects 
of  her  husband,  and  which  were  a  fund  in  her  hands  for 
the  payment  of  the  debts  of  the  estate,  and  the  defend- 
ant, by  the  agreement  acquired  that  interest.  Lord 
Hardwickb  goes  even  further  than  this  in  his  decision, 
wherein  he  says  it  is  not  within  the  statute,  "  for  there 
is,"  he  adds,  "  a  distinction  between  a  promise  to  pay  the 
original  debt  and  on  the  foot  of  the  original  contract,  and 
where  it  is  on  a  new  consideration ;  here  is  quite  a  new 
consideration." 

There  is  a  short  case  reported  in  Silkeld,  standing  ap- 
parently upon  the  same  ground.  It  was  to  this  effect : 
The  sheriff  took  goods  upon  an  execution,  and  a  stranger 
promised  the  officer  to  pay  the  debt,  in  consideration  that 

he  would  restore  them.  The  action  was  brought  upon  that 
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prorai?e,  and  on  demurrer,  it  was  held  to  be  a  good  con- 
sideration. No  benefit,  so  far  as  the  case  discloses,  ac- 
crued to  the  promissor,  the  goods  being  restored  to  the 
debtor ;  but  the  consideration  which  upheld  the  promise, 
and  which  was  good  as  an  original  undertaking,  was 
the  relinquishment  of  the  lien  which  the  sheriff  had  upon 
the  property  by  virtue  of  the  levy  under  his  execution. 
(Lovers  Case,  1  Salk.  28.)  It  is  true,  that  the  statute  of 
frauds  is  not  called  in  question  in  this  decision,  but  the 
case  clearly  presented  that  objection,  which  would,  be- 
yond doubt,  have  been  urged,  if  either  the  counsel  or  the 
court  hud  deemed  it  tenable. 

The  next  case,  and  the  one,  perhaps,  most  frequently 
cited  and  commented  on,  in  connection  with  the  particu- 
1  ir  question  we  are  considering,  is  WiUiams  v.  Leper,  (3 
Burr.  1886),  and  reported  also  more  briefly  in  2  Wilson 
308.  Tlie  case  was  tried  before  Lord  Mansfield,  at 
Gnildhill,  and  a  verdict  taken  for  the  plaintiff  upon 
the  following  state  of  facts:  One  Taylor  was  in- 
debted to  the  plaintiff  in  the  sum  of  45Z.  for 
rent  of  premises  he  held  of  him  as  his  landlord.  Tay- 
lor, becoming  insolvent,  conveyed  his  property  to 
the  defendant,  Leper,  for  the  benefit  -of  his  credit- 
ors. Loper  took  possession,  when  the  plaintiff  came,  as 
landlord,  to  distrain  for  the  rent  due  him^  whereupon 
Leper  promised  that  if  he  would  desist  from  distraining, 
he  would  pay  the  debt.  The  pi  lintiff,  accordingly,  in  consid- 
eration of  tliis  promise,  refrained  from  enforcing  his  dis- 
tress, and  the  action  was  brou|[^ht  upon  that  agreement. 
In  the  court  of  king's  bench,  all  the  judges  gave  brief  opin- 
ions. Lord  Mansfield  said,  emphatically:  "The  case 
has  nothing  to  do  with  the  statute  of  frauds.  The  land- 
lord had  a  legal  pledi^e ;  he  enters  to  distrain,  and  has  the 
pledge  in  his  custody;  the  defendant  agrees  that  the 
goo(L^  sh'»ll  be  sold,  and  the  plaintiff  be  paid  in  the  first 
place ;     the    goods    are    the   fund.     *Leper  was     ^ 

obliged  to  pay  the  landlord,  who  had  the  prior  '- 
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lien."  The  other  judges  concurred  in  the  result;  but 
Justice  Aston  was  inclined  to  put  it  upon  the  footing 
that  the  goods  were  a  fund,  and  Leper  the  bailiff  of  the 
landlord,  and  when  he  had  sold  the  goods,  the  money  was 
in  his  hands  substantially  as  the  landlord's  agent  The 
case  may,  perhaps,  be  safely  maintained  upon  that  spe- 
cial ground,  and  is  thus  an  authority  within  what  I  have 
ventured  to  designate  as  the  second  class  of  promises  not 
within  the  statute;  but  I  think,  the  language  of  Lord 
Mansfield  presents  very  .clearly  the  ground  of  the  dis- 
tinction to  be,  that  the  plaintiff  had,  in  consequence  of 
the  promise  of  defendant,  relinquished  a  lien  operative 
and  eflScient  to  produce  satisfaction  of  the  debt,  and  that 
it  is  a  very  ample  authority  to  support  the  validity  of  such 
a  promise  upon  that  consideration. 

The  case  of  Houlditch  v.  Milne  (3  Esp.  86)  presents  the 
point  more  clearly,  and  is  a  very  decisive  authority  on 
the  proposition  we  are  discussing.  The  plaintiff  had  re- 
paired carriages  for  one  Cofey,  and  charged  the  account 
to  him ;  the  defendant  sent  an  order  to  have  them  packed 
and  sent  on  board  a  ship,  and  promised  to  pay  the  bill. 
On  the  trial,  the  defendant's  counsel  asked  that  the  plain- 
tiff be  nonsuited,  on  the  ground  that  the  promise  being 
to  pay  a  debt  of  Cofey,  who  was  himself  liable,  and  not 
being  in  writing,  it  was  void  by  the  statute ;  but  Lord 
Eldon  refused  to  nonsuit  the  plaintiff,  and  held  that  it 
was  an  original  undertaking.  He  cited  the  case  of  FTt?- 
liams  V.  Leper,  saying,  that  it  appeared  to  applj-  pre- 
cisely to  the  case  then  before  him.  "  The  plaintiff,"  he 
adds,  "  had,  to  a  certain  extent,  a  lien  upon  the  carriages, 
which  he  parted  with  on  the  defendant's  promise  to  pay; 
this  took  the  case  out  of  the  statute,  and  made  the  de- 
fendant liable." 

Castling  v.  Avbert  (2  East  325)  presented  the  following 
facts :  The  plaintiff  was  a  broker,  and  had  in  his  hands 
policies  of  insurance,  upon  which  he  had  a  lien  for  cer- 
tain acceptances  he  had  given  for  one  Grayson ;  the  de- 
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fendAnt,  upon  the  plaintiff  delivering  him  the  policies 
that  he  might  collect  them,  promised  that  he  would  pro- 
vide for  the  acceptances  as  they  *became  due.  ^ 
The  plaintiff,  being  prosecuted  on  one  of  his  ac-  ^ 
ceptances,  brought  this  suit  to  recover  of  the  defendant 
upon  his  promise;  it  appeared  that  the  defendant  had 
collected  the  policies.  This  was  held  to  be  an  original 
undertaking,  and  not  within  the  stattite.  It  is  true,  that 
it  presented  another  ground  upon  which  the  recovery 
could  be  sustained,  to  wit,  that  the  defendant  had  pos- 
sessed himself  of  the  fund  created  for  the  express  pur- 
pose of  meeting  the  debt,  and  this  would  sustain  a  count 
for  money  had  and  received.  Lord  Ellenborough  puts 
it  in  both  aspects,  and  says,  at  the  close  of  his  opinion, 
citing  Williams  v.  Leper,  that  he  agrees  with  that  decision 
to  the  full  extent  of  it.  "  I  agree,"  he  says,  "  with  those 
of  the  judges  who  thought  the  case  not  within  the  statute 
at  all,  and  I  also  agree  with  the  ground  on  which  Mr.  Jus- 
tice Aston  proceeded,  that  the  evidence  sustains  the 
count  for  money  had  and  received." 

A  distinction  had  crept  into  the  books,  founded  upon  a 
remark  of  BulLer,  in  Matson  v.  Wharam  (2  T.  R.  80),  to 
the  effect  that,  if  the  person  to  whose  use  goods  are  furn- 
ished, or  property  delivered,  is  liable  at  all,  any  other 
promise  by  a  third  person  to  pay  that  debt  must  be  m 
writing,  otherwise  it  is  void  by  the  statute  of  frauds ;  and 
upon  this  distinction  the  case  of  Croft  v.  Smcdhvood  (1 
Esp.  121)  was  decided.  But  this  distinction  was  repudi- 
ated in  the  cases  already  cited,  in  all  which  it  is  manifest 
that  the  original  debt  was  still  subsisting  and  remained 
unaffected  by  the  new  undertaking ;  and  in  this  state  that 
precise  point  ha,s  been  expressly  adjudged  in  the  case  of 
Farley  v.  Cleveland,  heretofore  referred  to,  and  in  Rogers 
V.  Kiieelarvd  (13  Wend.  114). 

The  principle  of  the  cases  I  have  thus  cited  has  been 

affirmed,  and  the  doctrine   fully  recognised,  in   two  or 

three  modern  English  cases ;  among  which  are  Edirards 
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V.  Kell}/  (G  M.  &  Sehv.  204) ;  Bird  v.  Gammon  (3  Bing. 
N.  C.  883) ;  and  JValker  v.  Taylor  (6  Carr.  &  Puyiio  752), 
which  ii^,  perhaps,  the  most  recent  one,  and  is  to  the  fol- 
lowing effect :  The  widow  of  a  publican  employed  an  un- 
dertaker to  conduct  the  funeral  of  her  deceased  husband, 

„  ^  ^^  _  and  deposited  with  him  the  licenses  of  the  *house 
4*4-2   I 

-'  as  a  security  for  the  payment  of  his  bill.     A.,  one 

of  a  firm  wlio  supplied  the  house  with  liquors,  took  out 
letters  of  administration  on  the  estate,  and  B.,  the  other 
partner,  promised  the  undertaker  that,  if  ho  would  give 
up  the  licenses  to  him,  he  would  pay  the  funeral  expenses. 
It  Avas  held,  that  the  undertaker,  having  surrendered  the 
licenses,  might  recover  his  bill  against  B.,  although  the 
widow  was  his  employer  and  he  had  charged  the  admin- 
istrator as  his  debtor.  Tindal,  C.  J.,  said,  on  the  trial: 
"  Here  is  a  new  contract,  under  a  new  state  of  circum- 
stances ;  it  has  nothing  whatever  to  do  with  the  statute 
of  frauds." 

In  view  of  these  authorities,  I  think  it  may  be  safely 
affirmed,  that  the  rule  in  England  is  too  well  settled  to 
admit  of  question,  that  the  promise  in  this  case  is  not 
within  the  statute  of  frauds.  No  case  that  fairly  holds 
the  contrary  has  been  produced,  or  even  referred  to,  on 
the  argument;  and  so  well  established  does  this  doctrine 
seem  to  be,  that  the  elementary  writers  substantially  con- 
cur in  the  principle  derived  from  them.  Thus,  Chitty 
says:  "Although  the  debt  of  another  form  the  subject 
matter  of  the  defendant's  undertaking,  still,  if  he  prom- 
ised to  pay  the  debt  upon  some  new  consideration  raised 
by  himself,  and  the  consideration  be  the  resignation  of  a 
charge  or  lien  which  afforded  a  remedy^  or  fund,  to  enforce 
the  payment,  the  case  does  not  fall  within  the  statute.*' 
(Chit,  bont.,  Springfield  ed.  of  1851,  p.  446.) 

Thus,  also,  Burge  on  Suretyship,  26,  expresses  in  sub- 
stance the  same  proposition:  "Though  the  debt  of  an- 
other may  have  been  the  original  cause  of  the  promise, 

vet,  if  the  person  to  whom  it  is  made  relinqmshes  some 
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right  or  advantage  which  he  possessed^  and  which  might 
have  enabled  him  to  obtain  satisfaction  of  his  4ebt,  the 
promise  by  a  third  party  to  pay  the  debt,  in  considera- 
tion of  such  relinquishment,  is  an  original  promise,  and 
not  within  the  statute."  (See  also,  Fell  on  Guar.  ch.  2, 
§§7,8,  to  the  same  effect.) 

The  rule  is,  perhaps,  still  more  clearly  and  strongly 
stated  by  Addison,  in  his  recent  treatise  on  Contracts, 
who,  on  a  collation  of  the  authorities,  both  ancient  and 
modern,  states  his  *conclusion  in  the  following  r  ^  ^aq 
terms:  *'A  contract  or  promise,  although  made 
concerning  the  debt  or  default  of  a  third  party,  may  yet 
be  an  original  promise,  not  within  the  statute.  If  the 
plaintiff  has  a  lien  upon  the  property  of  his  debtor  in  his 
his  possession,  or  holds  securities  for  the  payment  of  his 
debt,  and  is  induced  to  give  up  the  lien^  or  part  with  his 
securities,  upon  the  faith  of  the  defendant's  promise  to 
pay  the  debt,  the  promise  so  made  is  not  within  the  mis- 
chiefs provided  against  by  the  statute,  although  the 
amount  promised  to  be  paid,  on  the  surrender  of  the 
securities,  may  be  the  svbsisting  debt  of  the  third  party 
due  to  the  plaintiff,  and  the  possession  of  the  promise 
may  have  the  effect  of  discharging  the  debt."  (Add,  on 
Cont.  38,  39.) 

To  the  English  cases  above  cited  and  commented  on,  I 
add  that  of  Barrell  v.  TruaseH  (4  Taunt.  117),  where  the 
same  point  is  adjudged.  It  was  a  case  where  the  plain- 
tiff was  about  to  sell  the  property  of  one  Abbott,  under  a 
bill  of  sale  executed  to  him  by  Abbott.  Having  taken 
the  property,  the  defendant,  in  consideration  that  the 
plaintiff  v/ould  relinquish  the  possession  to  Abbott,  prom- 
ised verbally  to  pay  the  plaintiff  122?.,  being  the  debt  of 
Abbott  due  to  the  plaintiff,  and  to  collect  which  the 
plaintiff  was  nbout  to  make  the  sale.  The  plaintiff  ob- 
tained a  verdict,  but,  on  a  rule  to  show  cause,  the  defend- 
ant insisted  that  the  plaintiff  was  not  entitled  to  recover, 

because  this  was  an  agreement  to  answer  for  the  debt 
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of  another,  and  there  was  no  signature  of  the  party 
sought  ta  be  charged.  The  counsel  for  the  defendant,  on 
the  argument,  insisted  that  here  was  no  benefit  derived 
to  the -defendant,  as  there  was  no  delivery  of  the  goods 
to  the  defendant;  but  Heath,  J.,  said:  "There  was  a 
detriment  moving  to  the  plaintiff,  which  is  a  good  con- 
sideration; for  in  consequence  of  his  forbearance,  the 
goods  were  afterwards  taken  and  sold  on  an  execution 
against  Abbott."  At  a  subsequent  day,  the  rule  was  dis- 
charged, Mansfield,  C.  J.,  saying:  **  What  is  this  but  the 
case  of  a  man  who,  having  the  absolute  power  of  selling 
goods,  refrains  upon  the  request  of  another?  It  is  not  a 
promise  to  pay  another's  debt." 

The  cases  decided  in  this  state,  with  perhaps  an  occa- 
„....,  sional  *exception,  affirm  the  same  rule,  even  if  they 

444   I  * 

^  do  not  c^rry  the  doctrine  somewhat  further.  It 
will  be  sufficient  for  our  present  purpose,  however,  if 
they  shall  be  found  to  be  substantially  in  accordance  with 
the  English  cases.     I  will  examine  them  very  briefly: 

SlingerlandY,  Morse  {S  Johns.  463)  is  the  earliest  report- 
ed case  where  this  question  was  presented.  The  plaintiff  in 
that  case  had  distrained  the  goods  of  his  tenant  for  rent; 
the  defendant  agreed  that  he  would  deliver  the  goods  in 
six  diiYs,  or  pay  the  amount  of  the  rent,  and  thereupon 
the  distress  was  abandoned  and  the  goods  left  with  the 
tenant.  This  was  held  to  be  an  original,  and  not  a  collat- 
eral undertaking,  and  that  no  writing  was  therefore  ne- 
cessary ;  it  was  decided,  substantially,  upon  the  authority 
of  WiUiams  v.  Leper,  It  has  been  said,  in  regard  to  this 
case,  that  it  may  perhaps  be  sustained  on  the  ground  that 
the  goods  were  a  fund  in  the  hands  of  the  defendant, 
from  the  possession  of  which  his  liability  resulted.  But, 
in  answer  to  this,  it  is  only  necessary  to  say,  that  no  such 
reason  is  given  for  the  decision,  and  in  the  case  it  is  ex- 
pressly stated  that  the  goods  were  left  with  the  tenant. 

The   cases  of  Skdfon  v.  Brewster  (8  Johns.  376),  and 

Gold  V.  Phillips  (10  Id.  412),  I  do  not  cite  in  this  connec- 
476 


I860.]  Mallory  v.  Gillett.  444 

Dissenting  opinion  of  Bacon,  J. 

tion ;  for,  although  they  both  recognise  the  doctrine  of 
Chancellor  Kent  in  Leonard  v.  VredenbUrgj  and  hold  the 
promise  good,  because  it  was  founded  upon  a  distinct  con- 
sideration arising  between  the  newly-contracting  parties, 
yet,  as  in  both  cases,  property  had  been  delivered  to  the 
defendant,  to  enable  him  to  discharge  the  debt,  they  do 
not  fall  within  that  precise  class  to  which  this  case  be- 
longs. 

The  case  of  Ghapin  v.  Merrill  (4  Wend.  657)  was  an 
agreement  to  indemnify  another  for  becoming  the  guar- 
tor  of  a  third ;  and  it  was  held  not  to  be  within  the  statute, 
and  is  in  point  to  show  that  it  is  not  necessary  that  the 
defendant  should  receive  any  benefit  from  what  was  done 
by  the  plaintiff,  the  considertion  in  that  case  being  pure- 
ly harm  to  the  plaintiff. 

Jackson  v.  Baynar  (12  Johns.  291)  is  sometimes  cited  as 
conflicting  with  the  prior  cases  of  Skelton  v.  Brewster  and 
Odid  *v.  Phillips,  and  with  the  distinction  I  am  _  ^  ^  ^  ^ 
seeking  to  illustrate.  It  clearly  does  not  with  •- 
the  latter,  for  no  lien  was  surrendered  or  benefit  waived 
by  the  plaintiff.  The  case  came  fairly  within  that  class, 
where  the  agreement  is  valid  by  reason  of  property  being 
placed  in  the  hands  of  the  promissor  to  pay  the  debt,  in  con- 
sideration of  which  he  agrees  to  discharge  it.  The  court 
put  the  decision,  however,  upon  the  express  ground  that 
the  original  debt  was  still  subsisting ;  a  distinction  which 
is  no  longer  recognised.  There  cannot  be  a  doubt  that, 
ou  the  precise  state  of  facts  disclosed  in  that  case,  the  de- 
cision would  now  be  the  other  way. 

In  the  case  of  Gardiner  v.  Hopkins  (5  Wend.  23),  the 
plaintiff  had  a  lien  upon  the  sheets  of  a  law-book  he  was 
printing  for  one  Wiley,  and  the  defendant  promised  that 
if  he  would  deliver  the  sheets,  he  would  pay  the  balance 
of  his  account — the  claim  against  Wiley  still  remaining  in 
force.  The  case,  as  stated,  leaves  it  a  little  uncertain, 
whether  the  delivery  was  made  to  Wiley,  or  to  the  de- 
fendant, who  was  his  assignee.     The  decision  proceeded 
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upon  the  ground  that  the  plaintiff  gave  up  what  was 
claimed  to  be  a  valid  lien,  and  the  defendant  derived  a  ben- 
efit from  the  surrender,  by  obtaining  the  property.  It  is  not 
a  caee  proceeding  upon  the  simple  ground  of  a  lien  sur- 
rendered; although,  if  that  hud  been  the  only  fe^^ture 
presented,  I  think  it  clear,  the  verdict  would  have  been 
sustained. 

The  case  of  Mercein  v.  3Ia?k  (10  Wend.  461)  presented 
the  precise  point.  The  plaintiff  had  a  levy  by  virtue 
of  an  execution  upon  the  property  of  one  Reed ;  and  one 
of  the  defendants  agreed  that,  in  consideration  of  the  re- 
lease of  the  levy,  the  defendants  would  pay  the  plaintiff 
$150,  at  the  expiration  of  some  eighty  days,  or  give  their 
note  for  that  amount.  The  judge,  at  the  trial,  ruled  that 
a  promise  founded  upon  the  consideration  of  surrender- 
ing up  property  levied  on  by  execution,  is  an  original 
undertaking  and  need  not  be  in  writing ;  and  on  the  other 
ground,  of  the  partnership  liability,  he  left  it  to  the  jury 
to  say,  upon  the  evidence,  whether  the  firm  was  bound 
by  what  had  been  shown  upon  that  point.  A  new  trial 
was  granted  for  a  misdirection  of  the  court  upon  this 
branch  of  the  *case ;  but  upon  the  other,  Chief 

446  1  •  7  r  7 

-^  Justice  Savage  stated  that  the  ruling  was  right, 
and  that  a  promise  made  upon  such  a  consideration'  as 
appeared  in  the  case,  was  not  within  the  statute  of 
frauds.  In  reference  to  this  case,  it  is  said,  in  the  able 
opinion  of  the  supreme  court  given  in  the  present  case, 
at  the  general  term,  that  what  was  said  by  Judge  Say- 
age  in  his  decision  on  this  point  was  entirely  obiteTf  and 
that  he  cited  no  authority  to  support  his  conclusion.  I 
cannot  agree  with  the  learned  justice  who  gave  the  opin- 
ion, on  this  point ;  so  far  from  the  remark  being  obiter j  the 
precise  question  was  presented.  If  the  ruling  at  the  cir- 
cuit had  been  wrong,  that  would  have  been  an  end  of 
the  case,  and  a  new  trial  would  have  been,  perhaps,  un- 
necessary on  the  other  ground.     If,  however,  it  was  to 

be  sent  back,  it  was  equally  necessary  to  determine  the 
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other  question,  which  was  vital  to'  the  maintenance  of 
the  action  itself;  and  as  to  the  remark  that  no  authority 
was  cited,  the  chief  justice  probably  deemed  that  the  doc- 
trine had  been  so  often  and  well  settled  as  to  have  become 
almost  elementary  and  requiring  no  array  of  cases  to  sus- 
tain it. 

Indeed,  so  well  had  the  rule  been  established,  that  in 
the  CQLS^e  of  Smith  v.  JVeed  (20  Wend.  184),  the  point  was 
not  even  raised  by  the  counsel  on  the  argument.  It  pre- 
sented the  case  of  a  naked  parol  promise  of  a  third  per- 
son to  pay  the  debt  to  the  plaintiff,  in  consideration  of 
the  release  of  an  attachment  which  the  plaintijOT  had 
levied  on  the  property  of  his  debtor ;  and  the  court  held, 
without  any  hesitation,  that  the  lien  was  valid,  and  the 
relej^ise  thereof  constituted  a  sufficient  consideration  for 
the  undertaking  of  the  defendant  to  pay  the  debt.  Being 
an  original  promise,  it  was,  of  course,  not  within  the 
statute. 

The  last  case  which  has  arisen  in  our  courts  where  this 
precise  question  has  been  presented,  is  Fay  v.  BeU  (Lalor 
251).  The  decision  is  brief,  but  emphatic,  and  is  given 
by  an  able  and  eminent  judge,  who,  until  his  recent  la- 
mented decease,  continued  with  intellectual  vigor  unim- 
paired, and  "natural  force  "  almost  unabated,  by  his  large 
learning  and  ripened  experience,  to  enlighten  the  tribu- 
nal over  which  *he  once  presided.  The  facts  r  ^  ^^ 
were  briefly  these:  One  Daharch  had  employed 
the  plaintiff  to  mend  a  pair  of  boots;  the  work  had  been 
done,  and  the  boots  remained  in  the  posssession  of  the 
plaintiff,  and  he  had,  of  course,  a  lien  for  the  amount  of 
his  charge ;  upon  the  promise  of  the  defendant  to  pay 
the  demand,  the  boots  were  delivered  to  Daharch.  There 
was  a  recovery,  and  on  appeal,  it  was  insisted,  that  the 
promise  was  within  the  statute  of  frauds ;  but  the  court 
held  otherwise.  Beabdsley,  J.,  who  gave  the  decision, 
enters  upon  no  argument  to  vindicate  it ;  he  simply  says : 

**  It  was  a  new  undertaking,  founded  on  a  new  and  dis- 
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tinct  consideration,  to  wit,  the  relinquishment  by  the 
plaintiff  of  his  lien  on  the  boots,  and  which  was  sufficient 
to  uphold  the  promise  made ;  it  was  not  within  the  stat- 
ute of  frauds."  He  then  adds  the  authorities,  some  ten 
or  twelve  in  number,  among  which  are  several  we  have 
particularly  considered.  Here,  then,  is  an  opinion  not 
obitei* — not  unsustained,  but  fortified  by  authority,  and 
presenting  a  state  of  facts  absolutely  identical  with  the 
case  now  before  us.  The  decision  has  never  been  ques- 
tioned or  doubted  by  any  succeeding  case ;  and  I  pro- 
pose to  abide  by  it,  as  a  clearly-ezpressed,  well-con- 
sidered and  authoritative  exposition  of  the  law,  and 
which  determines  the  present  case  in  favor  of  the  plain- 
tiff. Whatever  we  might  be  disposed  to  say  of  this  as  an 
original  question  (and  were  I  at  liberty  to  view  it  as  such, 
I  confess,  I  should  find  difficulty  in  so  construing  the  lan- 
guage of  the  statute  as  to  exempt  these  cases  from  its 
operation),  I  think,  the  current  of  authority  has  too  long 
and  steadily  set  in  one  direction,  to  be  now  turned  aside, 
and  that  the  rule  stands  too  firmly,  not  only  "  super  anti- 
quae"  but  " super  novas  vias/^  to  be  disturbed. 

I  need  scarcely  add,  that  the  cases  of  Barker  v.  Buckltn 
(2  Denio  45),  and  Brewster  v.  Silence  (8  N.  Y.  207),  to 
which  we  have  been  referred  by  the  defendant's  counsel, 
hold  no  doctrine  whatever  inconsistent  with  the  great 
"  cloud  of  witnesses  "  that  have  been  summoned  to  the 
stand.  The  former  case  was  where  property  had  been 
sold  to  the  defendant,  in  consideration  of  which  he  prom- 

*  AAQ  1  ^^®^  ^  P^y  ^^®  ^®^*  of  the  party  delivering  the 
^  ^property,  to  the  plaintifi^  It  was  not  a  promise 
to  pay  the  debt  of  a  third  party  merely,  but  was,  in  ef- 
fect, an  agreement  to  pay  the  defendant's  own  debt.  The 
case  was  rightly  decided  upon  all  the  authorities,  and  it 
was  unnecessary  to  go  beyond  this  simple  and  plain  prop- 
osition to  uphold  the  recovery.  The  case  of  Bretvster  v. 
Silence  is  purely  that  of  a  naked  written  guarantee  to 

pay  another's  debt,  expressing   no  consideration.     The 
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court  held  that  the  consideration  could  not  be  supplied 
by  parol  proof.    There  was  no  pretence  that,  in  consider- 
ation of  the  undertaking)  any  lien  was  surrendered  or 
right  relinquished,  which  the  plaintiff  held,  and  which 
was  operative  in  his  hands.  Some  evidence  was  attempted 
to  be  given  on  the  trial,  that  the  property  was  placed  in 
the  hands  of  the  defendant,  on  which  fact  his  undertaking 
was  founded ;  but  the  court  of  appeals  held,  that  this  was 
not  only  outside  of  the  issue,  but  that  the  evidence  given 
did  not  conduce  to  prove  the  point  sought  to  be  estab- 
lished.   This  case  also  finally  settled  the  doctrine  which 
had  been  floating  loosely   through  the  reports,  that  a 
guarantee  could  not  be  changed  into  a  promissory  note,, 
so  as  to  charge  the  party  by  some  other  cantract  than  the 
one  he  had  in  fact  entered  into ;  but  beyond  this,  and  the 
other  proposition  that  a  guarantee  which  does  not  ex-- 
press  the  consideration  is  void  under  the  statute  of  frauds,, 
the  case  is  not  to  be  invoked  aa  authority.    The  decision, 
is  not,  therefore,  in  conflict  with  the  rule  which  is  to  be 
applied  to  this  case,  which  is  contrdling  upon  the  ques-- 
tion  before  us. 

My  opinion  is,  that  the  judgment  should  be  reversed^, 
and  a  new  trial  granted,  with,  costs  to  abide  the  event. 

Da  VIES  and  Wbigut,.  J  J,^  also  dissented. 

Judgment  affirmed, 
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Oswego  Starch  Factory  v.  Dolloway  et  al. 
Taxation  of  Corporations. 

For  the  purpose  of  taxation,  the  location  of  a  manufacturing  company  is 
the  place  de^gnated  in  its  certificate  of  incorporation  as  that  where  the 
operations  of  the  co'Jipany  are  to  be  carried  on ;  though  its  principal 
office  be  located  elsewhere. 

Under  the  act  of  1857,  c.  466,  the  stock  of  a  corporation,  for  the  purpose 
of  taxation,  is  to  be  assessed  at  its  actual  value. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  fifth  district,  where  a  judgment  in  favor  of  the  de- 
fendants, entered  upon  the  report  of  a  referee,  had  been 
^affirmed. 

This  was  an  action  against  the  assessors  of  th^  city  of 
•Oswego  for  an  illegal  and  excessive  taxation  of  the  plain- 
tiff's  capital-stock,  for  the  non-payment  of  which  its  prop- 
erty had  been  sold  by  the  collector. 

The  plaintiff  was  a  manufacturing  company,  organized 
under  the  act  of  1848,  c.  40,  for  the  purpose  of  carr^'ing 
on  the  manufacture  of  starch,  in  the  city  of  Oswego.  Its 
certificate  of  incorporation  provided,  that  "  the  operations 
of  the  said  company  shall  be  carried  on,  in  the  city  of  Os- 
wego." Its  factory  was  there  erected,  in  which  it  cm- 
*  450  1  P^^.V®^  about  300  liands.  *Four  of  the  trustees, 
however,  resided  at  Auburn,  in  Cayuga  county ; 
and  its  president,  treasurer  and  secretary  also  there  resi- 
dent, and  kept  an  office,  rented  by  the  company,  for  the 
transaction  of  its  principal  financial  business.  The  com- 
pany had  no  surplus  or  reserved  funds,  but  made  annual 
dividends  of  aU  its  profits,  amounting  to  fifteen  per  cent, 
and  upwards;    and   the  defendants  assessed  its  capital 

stock  at  a  valuation  of  seventy-five  per  cent,  above  par, 
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Opiuion  of  the  Court,  psr  DiSNio,  J. 

The  referee  found  as  matter  of  law,  that  the  plain tiflF 
was  legally  taxable  for  personal  property  in  Oswego;  and 
held,  that  the  assessors  having  jurisdiction  to  make  the 
assessment,  they  were  not  liable  for  error  in  judgment  as 
to  its  amount.  The  judgment  entered  upon  the  report  of 
the  referee  having  been  affirmed  at  general  term,  r  ^  .  ^^ 
*tho  plaintiflF  took  this  appeal. 

Porter,  for  the  appellant. 

Curtis  and  BJiodes,  for  the  respondents. 

Denio,  J. — ^The  plaintiff's  counsel  maintain  that  there 
should  have  been  a  recovery  in  the  supreme  court  upon 
two  grounds:  first,  because  tha  corporation  was  not  liable 
to  taxation  on  personal  property  at  Oswego,  but  could 
only  be  assessed  at  Auburn;  and,  secondly,  that  it  was 
improperly  assessed  the  sum  of  $217;500  beyond  the 
amount  of  its  capital,  after  deducting  the  value  of  its  real 
estate;  whereas,  as  they  insist,  it  was  only  liable  to  taxa- 
tion on  the  nominal  amount  of  its  capital  over  and  above 
the  deductions  for  real  estate.  A  question  has  been 
made,  whether  the  defendants  were  liable  to  this  action  for 
their  acts  as  assessors,  assuming  that  the  plaintiffs  are 
right  in  their  positions  above  mentioned ;  but  the  con- 
clusions at  which  we  have  arrived  render  it  unnecessary 
to  express  an  opini  m  upon  this  last  point.* 

I.  We  think,  the  corporation  was  legally  assessed  and 
taxed,  at  Oswego.  The  act  authorizing  the  creation  of 
corporations  for  manufacturing  purposes  (Laws  1848,  c. 
40)  requires  that  the  certificate  of  incorporation  should 
state  (among  other  particulars)  "  the  names  of  the  town 
and  county  in  which  the  operations  of  the  company  are 


^  Assessors  are  not  personally  liable  to  an  action  for  an  erroneous  assess- 
ment, when  acting  within  their  jiuisdiction.  Western  Railroad  Co.  o. 
Nolan,  48  N.  T.  618 ;  Clark  v,  Norton,  49  Ibid.  243 ;  Williams  v.  Weaver, 
75  Ibid.  80. 
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to  be  carried  on ; "  and  the  certificate  under  which  the 
')laintiff'fl  corporation  was  formed,  accordingly  declares 
chat  the  operations  of  that  company  shall  be  carried  on 
at  the  city  of  Oswego,  in  the  county  of  Oswego ;  and  it 
appears  that  the  plaintiff",  in  fact,  erected  the  manufactory 
there,  and  that  all  the  business  of  manufacturing  was  car- 
ried on  in  that  city.  A  portion  of  the  books  were  kept 
at  the  treasurer's  office  at  Auburn,  and  the  geneVal  finan- 
cial affiiirs  were  transacted  there.  If  our  judgment  de- 
pended upon  the  relative  proportion  of  the  pecuniary 
business  which  was  managed  at  one  or  the  other  of  the 
i-c  ICO  1  ^^^'^^  localities,  it  would  be  *necessary  to  examine 
'  more  critically  the  several  particular  facts  found 
by  the  referee,  in  order  to  ascertain  whether  they  war- 
rant his  general  conclusion,  that  the  place  for  transacting 
the  financial  concerns  and  the  principal  office  of  the  com- 
pany was  at  Oswego;  but,  being  of  opinion,  that  the 
plaintiff*  could  not,  within  the  sense  of  the  provision  of 
the  revised  statutes,  to  be  presently  mentioned,  have  any 
principal  office  for  transacting  its  financial  concerns,  ex- 
cept at  Oswego,  we  do  not  pass  any  judgment  upon  the 
question  of  fact  referred  to. 

Tlie  revised  statues  contain  the  following  provision  as 
to  the  place  of  taxing  the  property  of  corporations: 
"  The  real  estate  of  all  incorporated  companies,  liable  to 
taxation,  shall  be  assessed  in  the  town  or  ward  in  which 
the  same  shall  lie,  in  the  same  manner  as  the  real  estate 
of  individuals.  All  the  personal  estate  of  every  incorpo- 
rated company,  liable  to  assessment  on  its  capital,  shall  be 
assessed  in  the  town  or  ward  where  the  principal  office 
or  place  for  transacting  the  financial  concerns  of  the 
company  shall  be ;  but  if  such  company  have  no  princi- 
pal office  or  place  for  transacting  its  financial  concerns, 
then  in  the  town  or  ward  where  the  operations  of  such 
company  shall  be  carried  on."     (1  R.  S.  389,  §  6. 

This  provision  applied  to  all  incorporations  liable  to 
taxation  on  their  capital,  then  existing,  and  to  all  such  as 
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should  thereafter  come  into  existence,  whether  their  char- 
ters, or  the  certificates  under  which  they  were  incopora- 
ted,  when  formed  under  general  acts,  confined  them  to 
any  locality  or  not.  The  greater  number  of  them  Avere  in- 
corporated for  carrying  on  some  financial  or  industrial 
enterprise,  in  some  particular  city  or  town,  and  this  cir- 
cumstance of  locality  was  a  part  of  their  legal  constitu- 
tion ;  but  a  great  many  were  of  a  character  which  did  not 
permit  them  to  be  confined  to  any  one  local  division  of 
the  state-  Navigation  companies,  turnpike  comjjanies, 
and  canal  companies,  were  of  this  class,  and  also  bridge 
companies  spanning  rivers  dividing  separate  local  juris- 
dictions,.and  some  others  whose  business  was  of  a  general 
nature.  In  the  aggregate,  these  corporations,  unattached 
to  any  particular  town  or  city,  were  very  numerous. 
Without  some  special  provision  to  meet  the  case,  it  would 
be  *impossible  to  determine  in  what  place  they  ^  ^  ,^. 
were  to  bo  assessed  on  their  capital ;  but  as  all  ^ 
property  of  joint-stock  corporations  was  to  be  taxed  some- 
where, there  would  be  great  uncertainty  as  to  the  place 
of  taxation,  in  such  cases,  and  they  might  be  assessed  in 
the  several  towns  or  cities  through  which  their  operations 
extended ;  and  this  would  be  likely  to  produce  a  conflict 
among  the  different  jurisdictions,  and  to  cause  much  in- 
convenience to  the  companies,  as  well  as  to  the  public. 
It  was  to  remedy  this  inconvenience,  that  the  provision 
under  consideration  was  enacted.  It  was  not  necessary 
to  limit  it,  in  terms,  to  those  companies  having  no  seat 
in  a  particular  town  or  city,  for  it  was  assumed  that  the 
other  class  of  corporations,  namely,  those  having  a  fixed 
residence,  would  probably  have  a  principal  office  for  con- 
ducting their  financial  business  in  the  town  where  they 
were  located ;  and  if  they  did  not,  the  general  language 
at  the  close  of  the  section  would  meet  their  case.' 

The  plaintifi^'s  position  would  require  ua  to  hold,  that 

«  See  People  v.  Oswego,  6  T.  &  C.  673 ;  People  «.  Shields,  6  Hun  656. 
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a  bank  or  insurance  company,  chartered  to  carry  on  its 
business  in  a  particular  town,  for  instance  in  the  city  of 
New  York,  could  lawfully  establish  its  finTincial  office  in 
some  neighboring  town  (suppose  in  the  county  of  West- 
chester) and  in  that  manner,  remove  its  residence,  as  re- 
gards its  liability  to  contribute  to  the  public  burdens,  to 
that  suburban  jurisdiction,  and  deprive  the  municipality 
of  whose  local  administration  it  enjoyfed  the  benefit,  of 
any  contribution  towards  the  expenses  of  the  local  gov- 
ernment. We  are  of  opinion,  that  when  the  legislature, 
by  the  act  of  incorporation,  or  the  associates,  by  their 
certificate  or  articles  executed  pursuant  to  a  general 
law,  have  attached  the  corporate  body  to  a  particular 
local  division  of  the  state,  whether  it  be  a  city,  town>  or 
entire  county,  it  cannot  establish  such  a  principal  office 
as  is  intended  by  the  provision  of  the  revised  statute?, 
which  has  been  quoted,  out  of  such  city,  town  or  county. 
The  general  statute  authorizing  the  formation  of  cor- 
porations of  the  character  of  the  plaintiff  in  this  action, 
did  not  contemplate  the  creation  of  companies  having  no 
specific  location  in  some  town  or  city.  The  statement 
*  4,-4  1  which  was  required  *to  be  contained  in  the  cer- 
tificate, and  which  was  actually  inserted  in  the 
certificate  under  which  this  corporation  was  organized, 
was  intended  to  serve  the  samfe  purpose  as  the  declara- 
tion usually  contained  in  special  acts  of  incorporation,  in 
which  it  was  stated  that  the  business  was  to  be  carried 
on  in  a  particular  town  or  city.  The  location  established 
by  the  certificate  could  not  be  changed,  at  the  pleasure 
of  the  directors  or  trustees,  any  more  than  the  corporate 
name,  the  period  of  existence,  or  the  objects  for  which 
the  company  was  formed,  or  the  amount  of  its  capital 
stock.  All  these  particulars,  required  to  be  stated  in  the 
certificate,  became  portions  of  the  legal  constitution  of 
the  corporation.  Some  of  them,  as  the  kind  of  manufac- 
turing, and  tlie  amount  of  the  c'^pital,  might  be  changed 

by  a  vote  of  the  stockholders  (§§21,  22);  but  there  does 
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not  appear  to  be  any  power,  short  of  the  legislature, 
which  would  enable  them  to  alter  the  seat  of  the  corpora- 
tion. It  i8  not  intended,  to  state  that  every  corporate 
sict  must  necessarily  be  transacted  in  the  particular  lo- 
cality; on  the  contrary,  such  business  as  the  exigency  of 
its  aflFairs  requires  to  be  transacted  in  other  parts  of  the 
state,  or  out  of  the  state,  may  be  so  transacted;  but, 
under  this  general  power,  it  could  not  change  its  resi- 
dence, by  establishing  its  principal  office  in  another 
j)lace. 

The  Western  Transportation  Company,  respecting 
which  a  question  lately  came  before  us,  as  to  the  place 
where  it  was  to  be  taxed,  was  formed  under  a  general 
iict  which  provided  for  the  incorporation  of  navigation 
companies.  That  species  of  business  could  not,  generally, 
bo  carried  on  in  a  single  local  jurisdiction,  and  hence, 
such  a  company  could  not  be  located  in  any  city  or  town, 
in  the  manner  adopted  in  respect  to  manufacturing  cor- 
porations, by  requiring  its  certificate  to  state  the  place 
where  its  operations  should  be  carried  on.  If  no  state- 
ment of  any  locality  had  been  required,  the  provisions  of 
the  revised  statutes  would  have  applied  to  the  case,  and 
the  assessors  would  have  been  obliged  to  inquire  where,  in 
point  of  f  ict,  its  principal  financial  office  had  been  estab- 
Lslied.  To  avoid  the  necessity  of  such  an  inquiry,  which 
lai^^ht  have  been  *r-t tended  with  difficulty  in  some  r  ^  Arr. 
c::ses,  the  act  required  the  certificate  to  state 
"  the  name  of  the  city  or  town  and  county  in  which  the 
principal  office  for  managing  the  affairs  "  of  the  company 
I'.liould  be  situated  (Laws  of  1854,  p.  518);  and  the  cer- 
tificate for  the  formation  of  the  Western  Transportation 
Company  located  the  office  at  Tonawanda.  We  held, 
that  the  company  could  be  taxed  on  its  capital  only  in 
that  town.  ( Western  Tramportution  Co,  v.  Scheu,  19  N.  Y. 
408.) 

Sv)  fur  from  this  being  an  authority  in  favor  of  the  posi- 
tion of  the  pliinti(T,as  is  claimed,  we  think  it  shows  the  cor- 
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rectness  of  the  judgment  of  the  supreme  court  in  the  pres- 
ent case.  In  both  theso  general  acts,  the  legislature  un- 
dertook to  provide  for  the  locating  the  residence  of  the  com- 
panies in  some  particular  city  or  town,  in  order  to  provide 
against  the  uncertainity  which  might  arise  from  its  being 
left  to  be  ascertained  as  an  open  question  of  fact,  respect- 
ing which  conflicting  judgments  might  be  formed.  As  a 
single  place  could  easily  be  assigned  tcf  a  manufacturing 
corporation,  the  certificate  to  create  such  companies  was 
required  to  state  the  town  or  county  where  its  operations 
should  be  carried  on ;  but,  as  the  operations  of  a  navigation 
company  were  not  generally  Ipcal,  the  associates  in  those 
companies  were  compelled  to  designate,  and  state  in  the 
certificate,  the  localityof  their  principal  office  for  managing 
their  affairs.  In  either  case,  the  city  or  town  fixed  upon  and 
duly  stated  in  the  certificate  became  the  legal  residence  of 
the  company,  and  the  place  where  it  was  to  be  taxed  for 
personal  property ;  and  it  cannot  be  changed  by  establish- 
ing an  office  or  transacting  any  portion  of  their  business 
elsewhere.  This  is,  substantially,  the  point  decided  in 
the  case  referred  to. 

II.  We  are  next  to  determine  whether  the  plaintiff*  could 
be  legally  assessed  for  a  greater  amount  than  the  nominal 
capital,  after  making  a  deduction  for  its  real  estate.  The 
assessors  considered  the  stock  to  be  worth  a  premium  of 
seventy-five  per  cent,  on  its  par  value,  and  assessed  the 
plaintiff"  accordingly.  The  authority  for  this,  if  it  exists, 
is  found  in  the  laws  of  1857  (c.  456,  §  3).  The  section  is 
as  follows :  **  Tlie  capital  stock  of  every  company  liable 
*  4^fi  1  *'0  taxation,  except  such  part  of  it  as  *shall  have 
been  excepted  in  the  assessment-roll,  or  shall  have 
been  exempted  by  law,  together  with  its  surplus  profits 
or  reserved  funds,  exceeding  ten  per  cent,  of  its  capital, 
after  deducting  the  assessed  value  of  its  real  estate,  and 
all  shares  of  stock  in  other  corporations,  actually  owned 
by  such  company,  which  are  taxable  upon  their  capital 

(itock  under  the  laws  of  this  state,  aliaU  he  assessed  at  its 
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actual  value,  and  taxed  in  the  same  manner  as  the  other 
real  and  personal  estate  of  the  county."  • 

Tlie  term  "  actual  value  "  is  evidently  used  in  contra- 
distinction to  the  nominal  value  or  amount.  The  direc- 
tion to  assess  it  at  the  actual  value,  therefore,  required 
that  it  should  he  estimated  above  or  below  the  par  amount, 
according  to  the  fact,  and  as  the  particular  case  might  re- 
quire. ^  This  is  the  natural  meaning  of  the  language  em- 
ployed, and  the  interpretatian  it  should  receive,  unless 
there  be  something  in  the  other  statutes  relating  to  the 
taxation  of  corporations,  Avhich  satisfactorily  shows  that 
it  was  used  in  another  sense.  All  the  laws  upon  this 
subject  are  in  pari  inateria  ;  and  it  is  quite  legitimate,  to 
claim  an  examination  of  them,  to  ascertain  the  bearing 
and  intention  of  a  particular  provision  in  any  one  of 
them. 

By  the  revised  statutes,  corporations  deriving  an  in- 
come from  their  capital  or  business,  with  exceptions  to 
be  afterwards  mentioned,  were  taxable  for  the  amount  of 
their  capital,  not  invested  in  real  estate,  as  so  much  per- 
sonal property,  without  regard  to  its  market  or  produc- 
tive value,  or  the  consideration  whether  it  had  been  in- 
creased by  the  accumulation  of  a  surplus,  or  diminished 
by  losses  or  otherwise.-  (1  R.  S.  414,  §§  1,  2,  6;  Bank  of 
Utica  V  City  of  Utica,  4  Paige  399.)  Manufacturing  and 
turnpike  associations  were  to  be  assessed  on  a  different 
principle,  namely,  on  the  "  cash  value  of  the  stock,"  after 
the  same  deduction  for  real  estate  purchased,  as  in  the 
above  case ;  which  value,  the  act  declares,  is  "  to  be  as- 
certained by  the  assessors,  by  the  sales  of  the  stock,  or 
in  any  other  manner."  (§  7.)  If  the  valuation  should  be 
considered  by  a  tax-payer  as  too  high,  the  right  was  given, 
in  thp  next  section,  to  have  it  reduced  to  the  sum  which 
should  be  sworn  to,  in  an  affidavit  to  be  made  by  a  proper 


*  See  People  v.  Assessors  of  Brooklyn,  89  N.  T.  81 ;  People  v,  IIow- 
land,  61  Barb.  273;  People  v,  iVsseasors  of  Meclianicville,  6  Lans.  105. 
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*  ^c-7     officer  of  the  company.    We  *have  here  presented 
-'  two  distinct  principles  of  taxation,  applied  to  dif- 
ferent  kinds   of  corporations,  the  discrimination  being 
doubtless  based  upon  some  public  motive. 

There  was  another  discrimination,  founded  upon  the 
different  purposes  for  which  the  corporations  were 
formed.  Auy  company  might  be  wholly  exempt  from  taxa- 
tion, by  showing,  by  the  affidavit  of  one  of  its  officers,  that 
it  was  not  in  the  receipt  of  any  incoine  or  profits  (§  9) ;  but, 
in  addition  to  this  privilege,  common  to  all  the  corporations, 
manufacturing  and  marine  insurance  companies  were  al- 
lowed to  commute,  by  paying  five  per  cent,  on  the 
amount  of  their  profits,  if  the  whole  profits  did  not  ex- 
ceed five  per  cent,  on  their  capital  (§11);  and  turnpike, 
bridge  and  canal  companies  were  to  be  wholly  exempt, 
unless  their  incomes  exceeded  five  per  cent,  on  their  cap- 
ital (§  12.) 

In  1853,  the  foregoing  arrangement  was  changed  in 
several  important  particulars.  In  the  first  place,  the  to- 
tal exemption  of  companies  which  could  show  that  they 
had  not  received  any  profits  was  abolished.  Then,  the 
discrimination  between  the  different  kinds  of  corpora- 
tions, founded  on  the  nature  of  their  business,  was  aban- 
doned,  and  all  were  to  be  taxed  upon  a  single  principle ;  and 
that  principle  was,  to  assess  them  for  the  amount  of  their 
capital,  with  the  usual  deduction  for  the  portion  invested 
in  real  estate,  and,  in  addition,  for  the  amount  of  their 
"surplus  profits  or  reserved  funds."  But,  instead  of  the 
total  exemption  in  terms  extended  to  companies  which 
did  not  make  profits,  all  the  taxable  corporations  were  al- 
lowed to  commute,  by  paying  five  per  cent,  on  their  pro- 
fits, when  these  did  not  exceed  five  per  cent,  on  the  capi- 
tal ;  adopting,  in  that  respect,  the  provision  which  the 
revised  statutes  had  applied  to  manufacturing  and  marine 
insurance  companies.     (Laws  1853,  c.  654.) 

This  system  continued  until  the  passage  of  the  act  of 
18v')7,  r^ontaining  the  section  under  immediate  considera- 
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tion.  By  this  last-mentioned  act,  the  principle  of  com- 
mutation is  definitively  abandoned;  and  the  idea  of  total 
exemption  having  been  given  up  in  1853,  it  seemed  ne- 
cessary, in  the  opinion  of  the  legislature,  to  establish  some 
other  system  by  which  investments  in  *corpora-  ^  jl  ^r 
tions  which  should  prove  unprofitable,  should  not  '- 
be  taxed  by  the  same  rulo  which  was  applied  to  those 
which  were  productive  of  large  gains.  The  unyielding 
rule  of  assessing  the  par  amount  of  the  stock  was  unsat- 
isfiictory,  because  it  made  no  allowance  for  unfortunate 
investments,  nor  for  losses  of  capital,  on  the  one  hand,  nor 
for  surplus  profits,  or  the  advantage  of  a  lucrative  busi- 
ness, on  the  other.  The  plan  fixed  upon  was  the  same 
which  had  been  applied  to  manufacturing  and  turnpike 
companies,  by  the  7th  section  of  the  title  of  the  revised 
statutes  which  has  been  referred  to ;  the  stock  was  to  be 
assessed  at  its  actual  value.  The  language  of  the  7th  sec- 
tion is,  cash  value;  but  we  cannot  suppose,  that  any 
change  was  intended  by  the  slight  difference  of  phraselo- 
gy.*  The  revised  statutes  suggested  that  this  value  was 
to  be  arrived  at  by  the  sales  of  stock,  or  in  some  other 
manner;  while  the  act  of  1857  is  silent  as  to  the  means 
which  the  assessors  are  to  tiike  to  determine  the  value. 

The  plaintiffs  do  not  claim  that  the  words,  "  actual 
value,"  mean  the  same  thing  as  the  par  or  nominal  value ; 
and  it  seems  to  me  perfectly  plain,  that  they  were  used  in 
opposition  to  that  idea.  There  is  nothing  else  which 
they  can  mean,  except  the  real  business  valuation,  which 
is  precisely  the  same  thing  as  the  mirket  price ;  and  this 
was,  undoubtedly,  what  the  legislature  had  in  view.  But 
as  the  market  price  of  a  particular  stock  is  sometimes 
above  par,  as  it  is  also  often  below,  the  legislature,  by 
adopting  that  measure  of  value,  must  have  intended  to 
subject  the  fortunate  holders  of  a  profitable  stock,  to  a 
proportionably  high  assessment  towards  the  public  bur- 


*  Ses  Davis  v.  Davis,  75  N.  Y.  221. 
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dens;  while  they,  at  the  same  time,  exempted,  in  the  stimo 
proportion,  those  who  had  unprofitable  stock.  It  is  ob- 
vious, that  this  principle  is  not  precisely  so  applied  to 
individuals,  who  are  generally  obliged  to  pay  the  sumo 
taxes  on  the  positive  amount  of  their  property,  whether  it  is 
profitably  or  unprofitably  employed,  or  remains  idle.  But 
there  is  a  just  motive  for  this  discrimination,  though  it  is 
not  at  first  apparent;  for  one  who  invests  money  in  a  cor- 
porate enterprise,  ceases  to  own  it,  and  the  resulting  estate, 
which  he  receives  in  the  form  of  corporate  stock,  is,  for  all 
^  the  ordinary  *business  purposes  for  which  proper- 

-•  ty  is  used,  of  a  value  equal  to  the  market  price,  and 
no  less  or  more.  But,  however  this  may  be,  on  principle, 
the  practice  6f  discriminating  between  money  invested 
in  corporate  stock  and  that  which  remains  under  the 
control  of  the  proprietor,  has  prevailed  from  the  time 
that  stock    were  first  subjected  to  taxation. 

The  plaintiff' 's  position  is,  that  the  act  of  1857  provides 
for  a  reduction  of  the  assessment  of  corporations,  where 
the  stock  is  not  of  the  value  of  the  money  which  it  rep- 
resents, but  not  for  an  increase,  where  it  is  of  greater 
value.  This  is  argued  to  follow  from  the  consideration  that 
the  provisions  in  the  revised  statutes  and  in  the  act  of 
1853,  for  an  exemption  from  taxation  in  tlie  case  of  profit- 
less corporations,  and  for  a  reduced  rate  of  taxation,  by 
means  of  commutation,  where  the  profits  were  small, 
looked  solely  to  the  relief  of  these  institutions,  and  never 
to  the  charging  them  with  increased  burdens.  It  is  con- 
ceded that,  both  by  the  act  of  1853  and  that  of  1857,  the 
stirplns  profits  accumulated  and  not  divided  are  to  be 
taxed  CO  nomuie,  and  this,  it  is  argued,  is  the  only  way  in 
which  corporations  can  be  assess'^^d  for  a  greater  amount 
than  the  nominal  capital.  But  the  present  case  shows 
that  a  corporate  enterprise  may  be  so  happily  chosen,  or 
so  skilfully  conducted,  as  to  render  the  stock  of  much 
greater  value  than  the  money  invested.  We  think,  the 
legislature  have  very  plainly  expressed  their  will,  that 
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where  such  is  the  case,  such  companies  must  contributed 
towards  the  public  charges  according  to  the  measure  of 
their  good  fortune,  or,  in  other  words,  to  the  value  of 
their  stock.  There  is,  doubtless,  an  incongruity  in  in- 
\cluding  the  accumulated  profits  above  ten  per  cent,  in 
the  assessment,  where  the  capital  is  assessed  at  its  mar- 
ket value.  It  does  not  seem  to  have  occurred  to  the 
law-makers,  that  the  existence  of  a  surplus  enters  into 
the  market  value  of  the  stock,  and  that  this  surplus  is 
never  the  subject  of  an  ownership  or  disposition  distinct 
from  the  stock,  and  that  their  whole  object  was  accomp- 
lished, when  they  directed  the  stock  to  be  assessed  at  its 
actual  value.  This  incongruity  does  not  practically  em- 
barrass the  present  case,  as  there  were  no  surplus  profits 
in  the  hands  of  this  corporation ;  *but  the  en-  ^ 
hanced  value  of  the  stock  arises  wholly  out  of  its  *- 
ability  to  make  large  profits.  But  in  a. case  where  a  sur- 
plus exists,  which  must  be  included  in  the  amount  of  the 
assessment,  justice  will  be  attained,  by  deducting  its 
amount  from  the  sum  at  which  the  stock  would  be  esti- 
mated, if  the  surplus  was  considered  as  embraced  in  the 
valuation. 

A  few  words  seem  necessary  upon  another  argument, 
arising  out  of  tlie  provisions  of  prior  statutes,  which  has 
been  much  urged  by  the  plaintiff's  counsel.  When  the 
exemption  from  taxation  prevailed  in  the  case  of  an  en- 
tire absence  of  profits,  and  a  commutation,  where  the 
profits  were  small,  the  facts  were  to  be  arrived  at  by  the 
affidavits  of  the  parties  claiming  the  exemption,  and  the 
practice  was  the  same,  where  individuals  claimed  that 
their  property  was  over-valued.  (I  R.  S.  416,  §§  €,  13 ; 
Id.  392,  §  15.)  In  the  year  1851,  this  was  changed,  in  re- 
spect to  individuals,  by  requiring  the  applicant  for  a  re- 
duction to  submit  himself  to  an  examination,  after  which 
the  assessors  were  to  determine  the  value  according  to 
their  judgment  upon  the  facts  disclosed  (Laws  1851,  p. 

332) ;  and  in  1857,  and  contemporaneous  with  the  passage 
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of  the  -section  immediately  in  question,  this  change  was 
applied  to  corporations  complaining  of  an  over-valu:ition, 
by  declaring  that  the  term,  **  persons,"  in  the  act  of  1851, 
should  be  held  to  apply  to  corporations.  (Ch.  536.)  The 
result  of  this  is,  that  where  the  real  estate  or  the  stock 
of  a  corporation  is  claimed  to  be  over- valued,  the  officers 
can  present  themselv^es  for  examination  for  the  purpose 
of  showing  the  justice  of  their  claim. 

The  argument  deduced  from  this  by  the  plaintiflF's 
counsel  is,  that  inasmuch  as  the  claim  of  an  individurJ 
who  seeks  to  be  examined  under  the  statute  is  always  for 
a  reduction,  and  as  the  assessors  have  no  right  to  increase 
the  valuation,  whatever  the  effect  of  his  answers  may  be, 
when  the  same  practice  of  an  examination  was  applied  to 
corporations  bj"  the  act  of  1857,  last  referred  to,  the  juri.^- 
diction  of  the  assessors,  acting  on  the  result  of  the  tes- 
timony, must  necessarily  be  the  same ;  that  is  to  say,  they 
ihay  reduce  the  valuation,  if  the  evidence  establishes  an 
over-valuation,  but  they  cannot  increase  it,  if  the  ten- 

^  ,^^  ^  dency  of  the  *evidence  should  be  the  other  wav. 

461  1  •  • 

^  We  think  this  argument  quite  inconclusive.    The 

assessors  are  to  assess  the  stock,  in  the  jBrst  place,  at  its 
actual  value,  according  to  their  judgment.  Then,  the 
officers  of  the  company  may  present  themselves  for  ex- 
amination, and  should  their  answers  disclose  that  the  val- 
uation ought  to  have  been  greater,  and  not  less,  than  the 
amount  set  down,  it  may  be,  that  the  roll  cannot  be 
changed;  but  this  by  no  means  shows,  that  the  assessors 
have  not  a  right,  in  the  first  instance,  to  set  down  the 
true  value,  though  it  exceeds  the  nominal  amount,  of  the 
stock.  It  might,  with  equal  force,  be  argued,  that,  be- 
cause the  assessment  of  an  individual  cannot  be  increased 
upon  a  review  of  the  roll,  whatever  may  be  shown  by  the 
examination  of  the  tax-payer,  the  assessors  ought  not,  in 
the  first  instance,  assess  it  at  what  they  conceive  to  be 
its  actual  value. 

In  the  last  place,  it  is  said,  that  the  act  of  1853  pre- 
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scribes  the  form  of  the  assessment-roll,  and  directs, 
among  other  things,  that  the  amount  of  the  capital  stock 
of  a  corporation,  paid  or  secured  to  be  paid,  shall  be  set 
down  in  one  of  the  columns  of  the  roll  (Liws,  p.  1240,  § 
1),  and  that  this  is  not  changed  by  the  act  of  1857.  That 
act,  it  is  true,  does  not  go  into  detail  as  to  the  form  of  the 
roll ;  but  if  the  intent  be  clear,  as  we  think  it  is,  to  assess 
the  capital  at  its  real,  as  distinguished  from  its  nominal 
value,  the  form  can  easily  be  accommodated  to  give  effect 
to  the  intention.  Such  a  reconciling  construction  is  often 
required  to  be  given  to  remedial  and  administrative  stat- 
utes, which  are  sometimes  drawn  up  in  haste,  and  with- 
out prescribing  the  manner  in  which  the  directions  of  the 
legislature  are  to  be  carried  out. 

It  is  objected,  on  the  part  of  the  plaintiff,  that  the  as- 
sessment for  personal  property  was  added  to  the  roll,  af- 
ter the  time  when,  by  the  statute,  it  shohld  have  been 
completed,  and  that,  therefore,  the  addition  was  unauth- 
orized. But  the  report  of  the  referee  does  not  sustain 
this  objection.  The  statement  is  explicit,  that  the  notice 
required  by  law  was  given  on  the  1st  day  of  July,  and 
that  this  was  after  the  rolls  had  been  completed. 

*It  follows,  from  these  views,  that  the  judgment  r  4^  ^^^ 
of  the  supreme  court  should  be  affirmed.* 

Judgment  affirmed. 

*  Under  the  laws  of  this  state,  the  shares  of  stock  of  a  national  bank, 
are  assessable  at  their  actual,  not  their  par  yalue.  People  v.  Commis- 
sioaers  of  Taxes,  4  Otto  415 ;  s.  o.  67  K  Y.  516. 
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COBNWELL  et  al.  V.  Haight. 

Conditioned  Contract — Waiver, 

Where  the  defendant  had  contracted  to  sell  and  >deliyer  rye,  com  and 
oats,  at  stipulated  prices,  on  security  being  given  for  payment ;  and  he 
delivered  the  rye,  witliout  exacting  securitv.  and  received  payment 
theretor;  it  was  held,  that  he  was  not  justified  in  refusing  to  deliver 
the  other  grain,  on  the  ground  that  the  plaintiffs'  failure  to  give  securi- 
ty had  discharged  the  contract.  The  defendant's  conduct  was  a  waiver 
as  to  the  rye  delivered,  and  the  plaintiffs  were  entitled  to  a  perform- 
ance of  the  residue  of  the  contract,  on  tendering  security. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  third  district,  where  a  judgment  of  nonsuit  had 
been  aflBrmed/ 

This  was  an  action  to  recover  damages  for  the  non- 
performance of  a  contract  for  the  sale  and  delivery  of  a 
quantity  of  grain.  By  the  contract,  made  on  the 
20th  January  1847,  the  defendant  agreed  to  sell  and  de- 
liver to  the  plaintiflFs,  during  the  month  of  February,  cer- 
tain quantities  of  rye,  oats  and  corn,  at  a  stipulated  price. 
The  delivery  was  to  be  made  at  the  railroad  station,  al 
Chatham  Pour  Corners,  and  to  commence  on  the  follow- 
ing day.  As  the  plaintiflFs  might  not  be  at  the  station,  on 
the  arrival  of  each  load,  it  was  stipulated  that  the  plaintiflFs 
should  procure  one  William  A.  Lord  to  become  security  for 
performace  on  their  part.  The  defendant  delivered  the 
rye,  *and  received  payment  without  security,  hav- 
-'  ing  been  previously  given ;  and  refused  to  per- 
form the  residue  of  his  contract,  on  the  ground  that  the 
plaintiffs  had  not  given  the  stipulated  security,  at  the  time 
of  the  first  delivery  under  the  contract.    The  plaintiflFs  of- 

• 
^  For  a  report  of  this  case,  on  a  former  trial,  see  8  Barb.  837 
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fered  to  pay  in  advance,  or  to  give  the  security  agreed 
upon,  and  demanded  a  fulfilment  of  the  contract,  which 
was  refused. 

Upon  the  close  of  the  evidence,  the  learned  judge  non- 
suited the  plaintiffs,  to  which  they  excepted ;  and  the  judg- 
ment having  been  affirmed  at  general  term,  this  appeal 
was  taken. 

Parker^  for  the  appellants. 

Beynolds,  for  the  respondent. 

Davies,  J. — A  reference  to  the  opinion  delivered  in 
this  court,  when  the  cause  was  here  before,  reversing  the 
judgment  of  the  supreme  court  in  favor  of  the  plaintiflFs, 
and  granting  a  new  trial,  will  show  that  such  reversal 
was  made  upon  the  ground  of  error  in  the  charge  of  the 
judge  who  tried  the  cause.  He  had  charged  the  jury, 
that  if  the  defendant  had  delivered  the  rye,  or  any  part 
thereof,  after  he  had  a  right  to  exact  security,  by  the 
terms  of  the  contract,  he  had  waived  the  security,  and 
had  no  right  to  exact  it,  as  to  the  oats  and  corn,  not  de- 
livered. This  was  held  to  be  erroneous  by  this  court.  It 
was  said,  that  it  was  clear,  that  the  defendant  might 
waive  the  performance  of  the  stipulation,  but  that  it  by 
no  means  followed,  because  he  chose  to  deliver  a  part  of 
the  property  sold,  without  exacting  the  security,  ho 
waived  it  altogether.  It  was  added,  that  "  the  utmost 
effect  of  the  defendant's  partial  delivery  was,  to  waive 
the  condition  as  to  the  property  actually  delivered,  but 
that  he  had  a  right,  at  any  time  in  the  progress  of  the 
delivery,  *to  stop  and  insist  upon  the  performance  r  «  ^r^ 
nf  the  plaintiffs'  engagement  to  give  security." 
We  are  to  regard,  then,  the  defendant  as  having  dis- 
pensed with  the  requirement  of  security,  so  far  as  the 
rye  was  concerned.    That  part  of  the  contract  may  be 

regarded  as  having  been  performed  to  the  mutual  satis- 
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faction  of  the  parties,  or  it  may  be  considered  as  entirely 
out  of  the  case. 

What  then  were  the  rights  and  duties  of  the  parties  iv? 
to  the  residue  of  the  contract;  or,  assuming  the  contract 
to  relate  only  to  the  oats  and  corn,  in  reference  to  tha,t 
contract?  That  was  all  of  the  original  contract  which 
remained  unperformed,  and  it  may  be  regarded  as  an  in- 
dependent contract.  As  the  proof  now  stands,  the  plain- 
tiffs required  performance  on  the  part  of  the  defendant, 
and  offered  the  security  agreed  upon,  or  to  pay  in  advance 
the  contract  price  of  the  corn  and  oats.  The  defendant 
refused  to  perform  on  his  part,  not  upon  the  ground  that 
the  plaintiffs  did  not  offer  to  'do  all  that  they  had  agreed, 
but  upon  the  ground  that  not  having  given  security  as  to 
the  rye,  the  whole  contract  fell  through,  and  the  defend- 
ant was  excused  from  performing  the  residue  of  the  old 
contract,  or  the  independent  one.  In  this  view  the  judge 
at  the  circuit  manifestly  concurred,  in  nonsuiting  the 
plaintiffs.  But  a  slight  consideration  of  the  point  presented 
will  show  it  to  be  untenable. 

Assuming,  as  we  may,  that  the  contract  as  to  the  rye 
was  an  independent  contract,  and  had  been  fully  ex- 
ecuted, in  accordance  with  the  agreement,  and  to  the 
satisfaction  of  the  parties,  then  the  derendant's  position 
is  this:  "the  plaintiffs  not  having  performed  another 
contract  in  the  precise  manner  it  was  agreed  it  should  be 
performed,  though  the  precise  form  of  performance  has 
been  waived  by  mutual  consent,  and  a  different  perform- 
ance accepted,  yet,  I  am  discharged,  in  consequence, 
from  performing  another  agreement  with  the  plaintiffs, 
although  they  are  ready  and  offer  to  perform  it  on  their 
part,  in  exact  conformity  with  its  terms.  It  can  be 
hardly  necespary  to  add,  that  such  a  defence  cannot  avail 
the  defendant.  As  this  court  held  in  this  case,  the  se- 
curity was  only  waived  as  to  the  rye  delivered ;  as  to  the 
oats  and   corn,   the   defendant  had   the   right  to  exact 

the    security,    and   the  same   being   tendered    by    the 
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*plaintiflFs,  no  excuse  is  shown  for  non-performance 
of  the  contract  on  his  part.  The  plaintiffs  have  proved 
more  on  this  last  trial  than  they  were  called  on  to  estab: 
lish,  to  entitle  them  to  recover.  They  were  under  no 
obligation  to  make  a  tender  of  the  security ;  it  is  enough, 
that  they  were  ready  at  the  time  and  place  appointed  for 
the  performance  of  the  contract,  to  receive  the  corn  and 
oats,  and  give  the  security.  (Coordey  v.  Anderson,  1  Hill 
523;  Branson  v.  Wiman,  8  N.  T.  182-8.) 

The  time  then  appointed,  so  far  as  relates  to  the  oats 
and  corn,  may  be  held  to  be  that  at  which  the  interview 
between  the  parties  took  place,  after  the  delivery  of  the 
rye.  Even,  therefore,  if  the  plaintiffs,  under  the  circum- 
stances, could  have  been  required  to  have  been  read/, 
at  the  time  and  place,  to  have  performed  on  their  part,  it 
is  quite  clear,  that  they  were  so,  and  intended  strictly  to 
have  complied  with  the  terms  of  their  contract.  But 
readiness  or  a  tender  on  the  part  of  the  plaintiflFs  were  not 
necessary,  under  the  facts  disclosed  in  this  case.  It  is 
quite  clear,  that  the  defendant  had  previously  made  up 
his  mind  not  to  comply  with  the  contract ;  and  readiness 
and  a  tender  by  the  plaintiffs,  under  such  a  state  of  facts, 
would  have  been  an  idle  ceremony.  The  acts  and  declar- 
ations of  the  defendant  were  equivalent  to  notice  to  the 
plaintiffs,  that  he  did  not  intend  to  comply  with  the 
terms  of  the  contract  on  his  part  and  perform  it.  A  ten- 
der, therefore,  by  the  plaintiffs  of  the  security,  was  not 
called  for.     {Grary  v.  Smith,  2  N.  Y.  60.) 

The  judgment  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

Welles,  J. — Assuming  that,  by  the  contract,  the  plain- 
tiffs were  bound  to  give  security  for  the  payment  of  the 
purchase-money  of  the  grain,  before  any  part  was  deliv- 
eref),  the  defendant  had  waived  the  security,  so  far  as  the 
rye   was  f'oncerned,  whicli  was  all  paid  for.     Then,  the 

price  having  advanced  on  corn  and  oats,  and  the  defend- 
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ant  having  been  overpaid  on  the  rye  delivered,  the  plain- 
tiflFs  oflFered,  among  other  things,  to  give  security  for  the 
payment  of  the  corn  and  oats.  The  defendant  refused  to 
*  Aact  1  ^®^^'^®  ^^®  security,  or  to  deliver  any  *more  of 
-'  the  grain.  This  refusal  relieved  the  plaintiffs 
from  any  obligation  to  tender  the  security,  formally,  as 
that  would  then  have  been  an  idle  ceremony.'  The  con- 
duct of  the  defendant,  in  delivering  the  rye  without  se- 
curity, and  afterwards  receiving  the  pay  for  it  without 
objection,  was  calculated  to  throw  the  plaintiffs  off  their 
guard,  and  to  lead  them  to  suppose  that  the  com  and 
oats  would  be  delivered  in  like  manner ;  and  on  the  first 
intimation  afterwards,  that  the  defend  in t  made  a  point 
of  having  security,  they  offered  to  give  it,  and  we  are  to 
assume  that  they  were  ready  to  do  so,  and  would  imme- 
diately have  given  it,  in  pursuance  of  this  offer,  if  the  de- 
fendant had  not  then  put  himself  upon  the  ground  that 
the  plaintiffs  had  forfeited  their  rights  to  demand  the 
delivery  of  any  more  grain. 

For  these  reasons,  I  think,  the  judgment  of  the  su- 
preme court  should  be  reversed,  and  a  new  trial  granted. 

Judgment  reversed,  and  new  trial  awarded. 

*  See  Bunge  «.  Eoop,  48  N.  Y.  225;  Sears  v.  Conover,  8  Keyes  113; 
Hayden  v.  De  Mets,  2  J.  &  Sp.  844. 
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Eathbonb  V.  McConnell  et  oL 
Coats.— Claim  of  TiOe. 

In  an  action  for  the  diveraion  of  a  water-course,  wherein  the  plaintiff  re- 
covers lees  than  $50  damages,  a  general  denial  of  the  allegatioD£  of  the 
complaint  presents  no  claim  of  title,  so  as  to  entitle  the  plaintiff  to  costs, 
mider  §  804  of  the  code ;  nor  does  an  answer  setting  up  a  parol  license. 

Bathbone  v.  McGonnell,  dO  Barb.  811,  afOrmed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  seventh  district,  where  an  order  made  at  special 
term,  allowing  costs  to  the  plaintiff,  on  a  recovery  of  less 
than  $50,  had  been  reversed,  and  costs  awarded  to  the 
defendant.     (Reported  below,  20  Barb.  311.) 

This  was  an  action  to  recover  damages  for  the  diversion 
of  a  water-course.  The  defendants  by  their  answer  de- 
nied each  and  ervery  allegation  of  the  complaint ;  and  for 
a  farther  answer  averred  that  the  diversion  was  "  with 
the  leave,  license,  permission  and  consent  of  the  plain- 
tiff," for  the  purpose  of  feeding  an  aqueduct  for  supply- 
ing a  village  with  water.  *Upon  the  trial,  the  ^ 
plaintiff  had  a  verdict  for  $25  damages ;  and  the  ^ 
clerk,  upon  the  adjustment  of  the  costs,  allowed  them  to 
the  defendants ;  the  clerk's  decision  was  reversed  at  spe- 
cial term ;  but,  on  appeal  to  the  general  term,  the  judg- 
ment was  reversed,  and  costs  awarded  to  the  defendant ; 
the  plaintiff,  thereupon,  appealed  to  this  court. 

Barnes,  for  the  appellant. 

Kerrumj  for  the  respondents. 

Denio,  J. — ^The  code  gives  costs  to  the  plaintiff,  on  a 

recovery  in  the  supreme  court  for  any  amount,  *'  in  an  ac- 
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tioii  for  the  r<3covery  of  real  property,  or  when  a  claim  of 
title  to  real  property  arises  on  the  pleadings,  or  is  certi- 
fied by  the  court  to  have  come  in  question  on  the  trial.'* 
(§  304.)  The  present  was  an  action  to  recover  damages, 
and  not  property ;  and  there  was  no  certificate  as  to  the 
questions  litigated  on  the  trial.  If,  therefore,  the  plain- 
tiff is  entitled  to  costs,  it  is  because  a  claim  of  title  to 
real  property  arose  on  the  pleadings.  I  am  of  opinion, 
that  the  pleadings  do  not  show  any  such  claim  of  title, 
by  either  of  the  parties,  within  the  sense  of  the  enact- 
ment. The  complaint  charges  the  defendants  with  di- 
verting the  water  of  a  stream,  which  formerly  ran  through 
a  piece  of  land  owned  by  and  in  the  possession  of  the 
plaintiff,  by  means  of  channels  or  sluices  cut  in  the  banks 
of  the  stream,  above  his  land.  The  first  answer  is,  a 
general  denial  of  the  allegations  of  the  complaint;  this 
would  compel  the  plaintiff  to  prove  the  possession  which 
he  had  alleged,  and  this  proof  would  entitle  him  to  main- 
tain the  action,  if  he  could  also  prove  the  injury.  The 
defendants  did  not  set  up  any  title  to  the  plaintiff's  close, 
and  could  not  have  been  permitted  to  prove  any,  under 
these  pleadings.  It  is  not  to  be  intended,  that  the  plain- 
tiff would  undertake  to  give  any  other  evidence  of  owner- 
ship than  that  which  he  alleged,  to  wit,  possession,  or 
that  any  question  of  paper  title  would  be  litigated  on  the 
*  4fi8  1  ^^^^^'  That  no  question  of  title,  *within  the  acts 
respecting  costs,  was  presented,  under  sucB  cir- 
cumstances, has  been  decided  in  two  cases.  {EJde  v. 
Qtiackenhoss,  6  Hill  537 ;  Brovni  v.  Majors,  7  Wend.  495.) 
The  second  answer  sets  up  ignorance,  in  the  form  pre- 
scribed by  the  code,  as  to  the  plaintiff's  owning  or  being 
ill  possession  of  the  close  mentioned  in  the  complaint. 
This  puts  in  issue  one  of  the  matters  embraced  in  thj 
general  denial ;  and  if  that  general  denial  did  not  raise  a 
question  of  title,  this  special  one  does  not.  The  third 
answer  is  foreign  to  the  question ;  it  being  only  a  denial 

of  the  acts  of  diversion  imputed  to  the  defendants. 
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The  fourth  and  last  answer  sets  ap  that  the  defendants' 
acts  were  done  with  the  leave,  license,  permission  and 
consent  of  the  plaintiff,  first  made,  given  and  granted, 
and  that,  under  such  leave,  license,  &c,  the  defendants 
and  other  persons  constructed  an  aqueduct,  to  conduct 
water  from  a  certain  spring,  to  supply  the  inhabitants  of 
the  village  of  Howard  with  water.     The  action  being 
brought  for  damages  for  the  alleged  diversion,  up  to  the 
time  of  the  commencement  of  the  action,  and  not  for  an 
injunction  against  its  continuance,  or  to  establish  the 
plaintiff's  right  to  the  water  alleged  to  be  diverted,  the 
only  answer  which  the  defendants  were  obliged  to  inter- 
pose was  a  sufficient  legal  excuse  for  what  they  had  al- 
ready done.     It  was  no  ways  essential,  that  they  should 
have  an  estate  in  the  land  benefited  by  the  easement,  or 
that  their  right  should  extend,  in  point  of  time,  a  mo- 
ment beyond   the  time  of  commencement  of  the  suit. 
Although  a  mere  revocable  license  would  be  enough  to 
establish  a  defence,  still  they  might  have  set  up  a  grant, 
or  a  title  by  prescription,  of  a  right  to  divert  the  waters 
of  a  stream,  if  such  was  the  nature  of  their  claim.    This 
would  have  been  an  easement  burdening  the  plaintiff's 
premises  for  the  benefit  of  the  lands,  for  the  advantage 
of  which  the  diversion  was  made.     If  such  a  grant  or 
prescription  had  been  set  up,  it  would  have  entitled  the 
plaintiff  to  costs,  under  the  provision  on  that  subject  in 
the  revised  statutes.     (2  R.  S.  613,  §  3.)     And  I  am  of 
the  of  the  opinion,  that  the  same  construction  ought  to 
be  given  to  the  section  of  the  code  under  consideration, 
though  the  language  is  much  less  explicit.     (Heaton  v. 
Ferris,*!  Johns.  146;  JEtLstace  v.   TuthiU,  2  Id. 
185;  Tunnidiff  v.  Laioyer,  3  Cow.  382;  Chandler  ^  *  *^* 
v.  Duarie,  10  Wend.  663.) 

But  the  defendant  did  not  set  up  any  grant  or  any  title 
by  prescription.  The  langu^e,  like  most  of  that  used 
by  pleaders  under  the  present  system,  is  extremely  loose 
and  vague;  but  it  is  sufficient,  to  set  forth  a  simple 
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license,  and  quite  insufficient  as  an  averment  of  an  estate. 
Laying  aside  tiio  idea  of  a  prescription,  which  is  not  al- 
luded to  in  the  answers,  I  do  not  find  any  intimation  of  a 
grant.  Such  an  instrument  must  be  in  writing,  and 
there  must  be  parties,  grantor  and  grantee,  and  it  must 
be  under  seal.  The  former  system  required  that  it  should 
be  pleaded  with  a^cj/er^;  although  that  form  is  not  ^ow 
necessary,  and  no  great  precision  on  any  subject  is  re- 
quired, still,  when  we  are  asked  to  understand  a  pleading 
as  setting  out  a  grant,  we  ought  at  least  to  find  some  al- 
lusion to  an  instrument  of  some  kind.  The  words  used 
in  this  answer — ^leave,  license,  permission  and  consent — 
suggest  the  idea  of  a  verbal  communication,  and,  by  a 
strong  implication,  negative  the  notion  of  a  deed.  The 
words  made,  given  and  granted,  which  are  added,  and 
which  qualify  the  first-mentioned  words,  do  not  enlarge 
the  idea.  The  latter  word,  which  is  relied  on,  is  ob- 
viously used  in  a  popular  and  not  a  technical  sense ;  it 
agrees  very  well  with  leave,  permission,  <fec.,  which  may 
properly  be  said  to  be  granted. 

Again,  a  grant  of  such  an  easement  as  is  supposed  to 
be  set  up  in  this  answer  must,  to  be  valid,  bo  annexed  to 
some  other  estate  in  land,  to  which  it  becomes  appurte- 
nant. If  conferred  personally  upon  one  who  has  no  other 
estate,  it  may  operate  by  way  of  covenant,  but  does  not 
constitute  a  title ;  and  it  is  nowhere  intimated  that  the 
defendants  owned  or  were  possessed  of  any  land  upon 
which  the  water  could  be  diverted.  I  am,  therefore,  of 
opinion,  that  the  answer  should  be  understood,  as  I  have 
no  doubt  it  was  intended,  as  setting  up  a  verbal  license 
to  do  what  the  complaint  alle;j:cs  the  defendants  have 
done.  It  has  been  repeatedly  decided,  that  the  defence 
of  license  to  do  an  act  upon  land  does  not  involve  a  ques- 
tion of  title,  within  the  sense  of  the  provisions  respecting 
♦  470  1  ^'^''^^^'  ^{Otis  V,  Hcdl^  8  Johns,  450;  Chandler  v. 
Duane,  supra;  Wickham  v,  Sedey^  18  Wend.  649.) 

And  I  am  not  aware  that  the  contrary  has  ever  been  held, 
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I  am  the  more  persuaded  that  no  injustice  is  done  to 
the  plaintiff,  by  construing  his  pleading  as  I  have  done, 
by  the  consideration  that,  if  there  had  been  any  real 
question  of  title  on  trial,  a  certificate  of  the  judge  would 
have  been  obtained,  which  would  have  been  equally 
eflfective  as  an  issue  upon  title  in  his  pleadings.  Rely- 
ing, as  the  plaintiff  does,  upon  the  pleadings  alone,  I  am 
bound  to  say,  that  he  has  failed  to  establish  a  claim  to 
costs,  and  I  think  they  were  rightly  awarded  to  the  de- 
fendants. I  am,  therefore,  in  favor  of  affirming  thejudg- 
ment  of  the  supreme  court. 

Bacon,  J.  {Dissenting.) — The  only  question  presented 
by  this  case  is,  whether  the  plaintiff  is  entitled  to  costs 
against  the  defendants,  and  that  depends  upon  the  ques- 
tion, whether  a  claim  of  title  to  real  property  arises  upon 
the  pleadings.  The  complaint  was  for  injury  to  the  plain- 
tiff, by  reason  of  the  permanent  diversion  of  a  stream  of 
water  from  the  lands  of  the  plaintiff,  where  it  had  been 
accustomed  to  run,  by  means  of  a  trench  and  channel  dug 
by  the  defendants  above  the  premises.  The  plaintiff 
averred  that  he  was  "  the  owner,  and  in  possession  of 
the  premises,  with  the  appurtenances,"  from  which  the 
diversion  was  made. 

The  answer  consists,  first,  of  a  general  denial  of  all  the 
allegations  of  the  complaint ;  secondly,  a  denial  of  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  the 
ownership  and  possession  of  the  plaintiff;  thirdly,  a  denial 
of  any  deprivation  or  diversion  of  the  water,  as  claimed 
by  the  plaintiff;  and,  fourthly,  of  an  allegation  that  de- 
fondants,  at  the  request  of  plaintiff,  and  with  the  leave, 
license  and  permission  of  the  plaintiff,  first  "made,  given 
and  granted,"  constructed  an  aqueduct  to  convey,  and  by 
means  of  which  they  did  convey,  the  *water,  Ac,  ^ 
to  the  village  of  Howard,  "  for  the  purpose  of  ^ 
supplying  the  inhabitants  of  the  said  village  with  water," 

which  is  the  unlawful  diversion  of  the  water  of  the  stream 
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or  water-course,  from  the  lands  of  the  plaintiff,  alleged 
in  the  complaint. 

The  provision  of  law  applicable  to  this  subject  is  as 
follows:  **  Costs  shall  be  allowed,  of  course,  to  the  plain- 
tiff, upon  a  recovery,  when  a  claim  of  title  to  real  prop- 
erty arises  upon  the  pleadings."  (Code,  §  ^04,  sub.  1.) 
Does  such  a  question  arise  upon  these  pleadings?  It 
will  be  seen,  that,  in  the  complaint,  there  is  a  specific  al- 
legation of  both  ownership  and  possession  of  the  premi- 
ses, and  that  the  answer  denies  every  allegation  of  the 
complaint.  It  is  quite  probable,  that  it  would  have  been 
sufficient  for  the  plaintiff  to  have  alleged  possession  alone, 
and  that  proof  of  this  would  have  entitled  him  to  reco* 
ver,  unless  the  defendants  had  set  up,  on  their  behalf, 
and  proved,  a  paramount  title.  But  having  alleged  the 
ownership,  and  the  defendants  having  distinctly  taken  is- 
sue upon  it,  it  became  incumbent  upon  the  plaintiff  to  go 
dwvn  to  trial  prepared  to  establish  his  title  to  the  prem- 
ises. Nor  is  it  any  answer  to  say,  that  the  defendants 
may  have  been  willing  to,  or  in  point  of  fact  did,  upon 
the  trial,  concede  the  ownership  of  the  plaintiff;  because, 
if  the  defendants  put  the  title  in  issue,  and  compel  the 
plaintiff  to  prepare  to  prove  it,  they  cannot  relieve  them- 
selves from  liability  to  pay  costs,  by  admitting  the  title 
upon  the  trial.  (Niles  v.  Lindsley,  1  Duer  610.)  The  de- 
fendants might  have  relieved  themselves  of  this  liability, 
by  admitting  the  title,  and  denying  the  possession ;  but 
having  taken  the  distinct  issue,  I  am  of  opinion,  that  they 
are  estopped  from  denying  that  the  plaintiff  was  bound 
to  be  prepared  to  prove  his  title  upon  the  trial,  and 
the  question  being  thus  presented  by  the  pleadings,  the 
plaintiff  is,  of  courwe,  entitled  to  his  coats,  whatever  may 
be  the  amount  of  the  recovery.    . 

But,  if  mistaken  in  this  conclusion,  it  seems  to  me  quite 

clear  that,  under  the  fourth  defence,  the  question  of  title 

i?   fairly  presented.     It  sets  forth  a  license  to   do  the 

thinj?  complained   of,  made,  given  and   granted  by  the 
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plaintifiF,  for  the  purpose  of  supplying  the  village  of  How- 
ard with  water.  Now,  this  is  *not  a  mere  license  ^ 
to  the  defendants  to  do  some  act  upon  their  own  '■ 
land,  which  may  be  attended  with  some  consequential  in- 
quiry to  the  plaintiff,  nor  do  some  act  upon  the  land  of 
the  plaintiff,  by  virtue  of  a  license  revocable  at  pleasure, 
but  it  is  the  assertion  of  a  claim  to  a  permanent  and  con- 
tinuing right,  to  take  from  the  plaintiff  a  part  of  his  real 
property,  and  devote  it  to  the  purposes  of  the  defendants, 
by  a  perpetual  appropriation.  The  right  which  the 
plaintiff  claims  is  a  corporeal  hereditament  appurtenant 
to,  and  so  connected  with,  the  enjoyment  of  his  premises, 
as  to  constitute  an  estate  in  land  which  can  only 
be  created  or  aliened  by  deed.  The  statute,  which  pro- 
vides that  no  estate  or  interest  in  lands  shall  be  created, 
granted  or  assigned,  unless  by  act  or  operation  of  law,  or 
by  deed  or  conveyance,  &c.,  declares  that  such  estate  or 
interest  shall  embrace  **  every  estate  and  interest,  free- 
hold and  chattel,  legal  and  equitable,  present  and  future, 
vested  and  contingent,  in  lands,  tenements  and  heredita- 
ments." (2  R.  S.  134,  §  6:  137,  §  6.)  The  case  of  Mum- 
ford  V.  Whitmy  (15  Wend.  380)  appears  to  establish, 
very  clearly,  the  proposition,  that  such  an  interest  as  is 
claimed  by  the  defendants  here,  consisting  of  a  total  diver- 
sion of  the  water  from  the  plaintiff's  premises,  and  that, 
not  for  a  mere  temporary  purpose,  and  to  be  restored  when 
the  object  is  accomplished  for  which  the  diversion  takes 
place,  i  ^  such  an  interest  as  can  only  pass  by  a  convey- 
ance executed  with  the  solemnities  required  to  pass  real 
estate.  (See  also,  to  the  same  effect,  Davis  v.  Towns&nd^ 
10  Barb.  333.) 

When  the  defendants,  in  their  answer,  set  up  that  the 
license  claimed  was  first  made,  given  and  granted  by  the 
plaintiff,  language  is  used  which  conveys  the  idea  of  a 
legal  grant,  with  all  the  requisite  formalities  to  convey 
an  interest  in  real  estate — an  interest,  not  for  a  fugitive 
or  temporary  purpose,  but  to  supply  water  to  the  popu- 

507 


472  Rathbone  v,  McConnell.  [June, 

Dissenting  opinion  of  Bacon,  J. 

lation  of  a  neighboring  village,  for  all  time  to  come,  and 
to  the  utter  exclusion  of  the  plaintiff  from  any  right  to, 
or  usufruct  of,  the  water  thus  diverted.  A  verdict,  upon 
such  an  answer,  in  favor  of  the  defendants,  would  prob- 
ably have  for  ever  established  the  claim  set  up  by  the 
defendants ;  and  it  was,  above  all  things,  necessary  for 
*  47^  1  ^^^  *plaintiff  to  come  to  the  trial  with  proof 
which  should  set  his  title  at  rest,  and  overthrow, 
if  he  could,  a  claim,  not,  like  many  found  in  the  books,  to 
overflow  his  land,  or  slightly  or  transiently  divert  his 
water-course,  but  to  deprive  him  AvlioUy,  and  for  all  time 
to  come,  of  a  valuable  part  of  his  inheritance.  If  title 
can,  by  any  form  of  pleading,  be  put  in  issue,  it  would 
seem,  that  this  answer  presents  such  a  case. 

I  do  not  think  it  would  be  profitable  to  go  through  and 
examine  the  various  cases  that  are  to  be  found  in  the 
books,  both  upon  the  former  and  the  present  statutes  on 
this  subject.  It  may  be  conceded,  that  the  provision  is 
now  essentially  the  sapie  that  it  has  been  since  the  Revised 
Laws  of  1813,  with  only  some  slight  change  in  the  phrase- 
ology. The  cases  are  not  uniform,  nor  wholly  consistent 
with  each  other,  and  I  find  none  where  the  precise  ques- 
tion which  these  pleadings  present  is  passed  upon.  The 
nearest  approach  to  an  adjudication  upon  this  point 
is  in  the  case  of  Powell  v.  EiLst  (8  Barb.  567).  The  com- 
plaint in  that  case  averred  ownership  and  possession  of 
the  premises  in  the  plaintiff;  the  defendant  set  up  in  his 
answer,  an  agreement  by  which  he  claimed  the  right  to 
remove  certain  vines  and  shrubbery,  and  averred  that  he 
entered  by  virtue  of  that  agreement,  and  under  the  li- 
cense and  consent  of  the  plaintiff  for  that  purpose  given. 
The  plaintiff  recovered  five  dollars  only,  and  the  court 
allowed  costs  to  the  plaintiff,  upon  the  express  ground 
that  a  claim  of  title  to  real  property  arose  upon  the  plead- 
ings. The  court,  in  that  case,  say,  that  whatever  grows 
upon  and  is  annexed   to  the  freehold  is  real  estate,  and 

the  question  of  the  right  of  projjerty  in  the  shrubs,  &c.. 
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growing  on  the  plaintiff's  land  is  a  question  of  title  under 
the  act. 

The  case  before  us  seems  to  be  a  much  stronger  one, 
and  to  involve  a  right  of  a  much  higher  nature — a  right, 
the  possession  and  permanent  retention  of  which  can 
only  be  challenged  and  maintained  by  the  defendants, 
through  a  conveyance  assuring  to  them  the  title  and  the 
right;  and  if  so,  the  conclusion  is  irresistible,  that  a 
claim  to  real  property  was  presented  by  the  pleadings, 
*My  opinion  is,  that  the  judgment  of  the  general  ^ 
term  should  be  reversed,  and  that  of  the  special  ^ 
term  affirmed. 

Judgment  affirmed.* 

1  That  the  plea  of '  ^eave  and  license,  **  is  not  a  claim  of  title,  so  as  to  entitle 
the  plaintiff  to  costs,  where  he  recovers  less  than  $50  damages,  is  well  set- 
tled. Mechl  V.  Schwieckart,  67  Barb.  599.  So,  if  no  issue  be  taken  on 
the  plaintifiTs  averment  of  title,  but  the  cause  is  tried  on  other  grounds,  the 
defendant,  in  such  case,  is  entitled  to  costs.  Learn  o.  Carrier,  16  Hun  184 ; 
affirmed  by  the  court  of  appeals.  And  so  also,  where  the  defendant  takes 
issue,  not  upon  the  plaintiif  s  averment  of  title,  but  on  the  possession. 
Guernsey  v,  Davidson,  7  Alb.  L.  J.  20^ 
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HoLDANE  V.  Trustees  op  the  Village  op  Cold  Spring. 

Dedication  of  Highway, 

The  owner  of  land  in  a  village  may  revoke  a  dedication  of  a  highway, 
however  decisively  manifested,  unless  there  be  an  isuiceptance  thereof 
by  the  public  authorities,  either  by  formal  act,  or  by  common  user,  un- 
der circumstances  showing  a  clear  intent  to  accept  and  enjoy  the  ease- 
ment for  the  specific  purpose  intended  by  the  land-owner. 

Uoldane  v.  Trustees  of  Cold  Spring,  23  Barb.  108,  affirmed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  second  district,  where  judgment  for  the  plaintiff, 
upon  the  report  of  a  referee,  had  been  affirmed.  (Re- 
ported below,  23  Barb.  103.) 

This  was  a  suit  to  restrain  the  Trustees  of  the  Village 
of  Cold  Spring  from  prostrating  a  fence  erected  by  the 
plaintiff  across  the  intersection  of  Northern  Avenue,  and 
a  contemplated  extension  of  Morris  Avenue  through  the 
plaintiff's  land.  The  defence  was  that  the  plaintiff's 
grantors  had  dedicated  the  strip  of  land  in  question  to 
public  use. 

In  1850,  the  heirs  of  Mary  Qonvemeur,  from  whom 
*  47'>  1  ^^^  plaintiff  derived  title,  opened  *and  fenced  out 
a  strip  of  land,  as  an  extension  of  Morris  Avenue, 
from  its  intersection  with  Northern  Avenue  to  the  north 
line  of  the  Village  of  Cold  Spring,  with  the  intention  of 
dedicating  it  to  public  use ;  but  it  was  not  a  thorough- 
fare— terminating  at  the  boundary  of  the  lands  of  ono 
George  P.  Morris.  This  strip  of  ground  was  mapped  and 
designated  as  a  highway,  by  the  consent  of  the  then 
owners,  upon  a  map  of  the  Village  of  Cold  Spring ;  it  was 
used  by  the  public  in  walking  and  driving  up  to  the  in- 
closure  of  George  P.  Morris,  until  closed  up  by  the  plain- 
tiff, in  1853. 
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The  referee  directed  judgment  for  the  plaintiff,  on  the 
ground  that  o,  ad  de  sac  cannot  be  dedicated  as  a  high- 
way. This  judgment  was  affirmed  at  general  term,  two 
of  the  judges  agreeing  in  opinion  with  the  referee,  and 
the  other  two,  upon  the  ground  that  no  acceptance  bv 
the  public  authorities  had  been  shown.  The  defendants, 
thereupon,  took  this  appeal. 

Reynolds^  for  the  appellants. 

Harris,  for  the  respondent 

Wright,  J. — Apprehending  that  the  defendants,  in  ac- 
cordance with  a  resolution  adopted  by  them  as  a  board 
of  trustees,  would  proceed  to  tear  down  and  remove  the 
fence  and  gate-posts,  erected  by  the  plaintiff  across  the 
south  end  of  the  strip  of  land  called,  in  the  case,  the  con- 
tinuation or  prolongation  of  Morris  Avenue,  from  North- 
ern Avenue  to  the  south  boundary  *of  the  inclos- 
ure  of  George  P.  Morris,  this  action  was  brought.  *- 
No  question  was  raised  on  the  trial  as  to  the  right  of  the 
plaintiff  to  be  relieved  in  a  court  of  equity,  pfovided 
there  had  been  no  effectual  and  binding  dedication  of  the 
strip  to  the  use  of  the^public  as  a  highway,  and  the  trustees 
could  not  legally  interfere  in  exercising  authority  over 
the  streets  and  roads  of  the  village.  The  referee  omitted 
to  find  the  fact,  whether  there  had  been  a  dedication  of 
the  easement  to  the  public,  or  not,  but  found  fiicts  tend- 
ing to  show  a  design  or  intention,  by  the  owners  of  the 
land,  before  they  sold  it  to  the  plaintiff,  to  dedicate  the 
strip  to  the  use  of  the  public  as  a  street  or  avenue,  and 
that  the  public!  to  some  extent,  had  used  it.  Ho  assumed 
the  intention  to  dedicate,  and  acceptance  by  the  public, 
to  have  been  sufficiently  shown,  to  preclude  the  plaintiff 
from  asserting  any  right  inconsistent  with  the  public  use, 
provided  it  could  become  a  highway ;  but  proceeded  to 

determine  the  action  i:i  fuvorof  the  plaintiff,  on  the  sin'^le 
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ground,  that  the  strip  of  land  in  question  was  a  mere 
cuL  de  sac,  that  could  not  be  made  a  highway ;  entitling 
the  public  to  the  right  of  free  and  indiscriminate  pas- 
sage. So  that,  though  the  former  owners  may  have  in- 
tended to  make  a  dedication  to  the  public  of  the  strip 
opened  and  fenced,  for  a  highway,  it  did  not  become  such, 
and  the  owner  could  resume  the  possession. 

It  is  incumbent  on  the  defendants,  before  they  can  ex- 
ert any  authority  over,  or  interfere  with,  the  plaintiff's 
land,  to  establish  the  fact,  that  the  public  have  acquired 
some  interest  or  easement  in,  or  right  to  use  and  occupy 
it.  This  right  may  be  acquired  by  grant,  prescription  or  ac- 
tual dedication,  made  by  the  owner  of  the  land  and  accept- 
ed by  the  public.  In  this  case,  no  right  is  claimed  by  grant 
or  prescription,  but  the  allegation  is,  that  there  was  an 
actual  dedication,  irrevocable  in  its  nature  and  character, 
by  the  former  owners,  precluding  the  plaintiff  from  re- 
claiming the  land,  and  devoting  the  same,  for  all  time,  to 
the  public  servitude.  If  this  be  so,  there  may  be  ground 
for  the  defendants'  interference ;  but  unless  the  facts  make 
out  the  case  of  actual  dedication,  under  circumstances 
concluding  the  owner  from  any  subsequent  resumption  of 
his  land,  they  must  fail. 

»  A^^  1  *'^^^  question,  then,  primarily  arises,  as  to 
-•  what  was  done  by  the  owner  and  the  public,  to 
dedicate  and  devote  the  land  of  the  former  to  the  public 
use  as  a  highway?  All  that  the  owners  of  the  land  ap- 
pear to  have  done  was,  to  open  and  fence  the  strip,  some 
two  years  before  the  plaintiff  assumed  to  close  it,  with 
the  intention,  as  the  referee  has  found,  of  dedicating  the 
same  to  the  use  of  the  public ;  and,  by  themselves,  or  their 
agent  in  charge  of  the  property,  to  consent  and  direct 
that  it  be  mapped  and  designated  as  a  highway,  upon  a 
map  of  the  village  made  and  published  by  one  John  Be  van ; 
who  this  surveyor  and  mappist  was,  is  not  shown  in  the 
case.     The  proposed  avenue  did  not  cross  or  extend  to 

any  highway  or  street,  but  entering  the  plaintiff's  land 
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on  the  south  from  Northern  Avenue,  terminated  on  hia 
land,  or  at  the  division  line  between  the  plaintiff  and  the 
inclosure  of  George  P.  Morris.  Whilst  open,  the  referee 
has  found,  that  "it  was  used  by  the  public  by  walk- 
ing and  driving  upon  the  same,  and  by  going  up  to  the 
inclosure  of  George  P.  Morris,  and  returning  over  and  by 
the  same."  It  is  apparent,  that  it  was  not  susceptible  of 
use  as  a  thoroughfare,  but  all  the  common  use  to  which 
it  could  have  been  devoted,  was  to  walk  or  drive  to  and 
from  the  inclosure  of  Morris. 

These  arc  all  the  facts  and  circumstances  bearing  on 
the  question  of  actual  dedication,  and  they  appear  to  me 
to  fall  short  of  entitling  the  public  to  assert  an  irrevoca- 
ble right  of  way  over  the  land.  The  acts  of  the  owner, 
and  the  public,  are  too  equivocal  and  indecisive,  to  fix  a 
perpetual  public  burden  upon  the  propert}^  of  such  owner. 
Undoubtedly,  the  owner  of  land  may  dedicate,  or  set 
apart  a  street  or  highway  through  it  to  the  public  use, 
and  if  the  dedication  be  accepted,  it  will  work  an  estoppel 
in  pais,  precluding  the  owner  from  asserting  any  right  in- 
consistent with  such  use.  The  dedication  and  acceptance 
are  to  be  proved  or  disproved  by  the  acts  of  the  owner, 
and  the  circumstances  under  which  the  land  has  been 
used ;  both  are  questions  of  intention.  The  owner's  acts 
and  declarations  should  be  deliberate,  unequivocal,  and 
decisive,  manifesting  a  positive  and  unmistakable  inten- 
tion to  permanently  abandon  his  property  to  the  specific 
public  use ;  if  they  *be  equivocal,  or  do  not  clearly  ^ 
and  plainly  indicate  the  intention  to  permanently  •- 
abandon  the  property  to  the  use  of  the  public,  they  are 
insufficient  to  establish  a  case  of  dedication.  In  the  case 
of  a  highway,  the  public  must  aoce^t  the  dedication,  and 
before  it  is  accepted,  the  owner  is  not  precluded  from  re- 
voking  it.  It  is  not  necessary,  that  there  should  be  any 
formal  act  of  acceptance  by  the  public  authorities,  but  it 
may  be  indicated  by  common  user,  under  circumstances 

showing  a  clear  intent  to  accept  and  enjoy,  as  such,  the 

513 


478  HoLDANB  V.  Cold  Spbino.  [June, 

Opinion  of  the  Court,  per  Wbight,  J. 

easement  proposed  to  be  dedicated.'  Throwing  open  land 
in  a  village,  and  fencing  it  on  each  side,  and  causing  the 
way  or  avenue  to  be  designated  as  pablic  on  a  map  of 
the  village,  are  acts  tending  strongly  to  show  a  design, 
presently,  or  at  some  future  period,  to  dedicate  and  de- 
vote it  to  the  public  use.  But  these  acts  are  not  con- 
clusive, to  establish  a  present  dedication  binding  on  the 
owner  of  the  land.  One  may  fence  off  a  strip  of  his  own 
land,  for  the  purpose  of  a  passage-way,  opening  on  a  pub- 
lic street,  or  he  may  lay  out  a  street  through  it,  with  the 
view  of  subdividing  his  land,  bounded  upon  it,  into  village 
lots,  intending,  upon  the  sale  of  such  lots,  to  dedicate  the 
street  to  the  use  of  the  public,  but  in  such  cases,  though 
the  public  may  have,  occasionally,  or,  indeed,  at  all  times, 
used  the  open  way  in  passing  through  and  from  the  in- 
closure  of  an  adjoining  proprietor,  it  could  scarcely  be 
pretended,  that  the  land  had  thereby  become  burdened 
with  an  irrevocable  public  servitude.  That  the  Gouv- 
erncur  heirs,  in  this  case,  did  not  intend  that  there  should 
be  an  immediate,  present  dedication  of  the  strip  of  land 
opened  and  fenced  to  the  use  of  the  public  as  a  highway, 
seems  plain  from  the  nature  of  their  acts,  and  the  attend- 
ing circumstances.  It  was  not  susceptible  of  use  as  a 
thoroughfare,  nor  for  any  purpose,  ether  than  to  pass  to 
and  from  the  premises  of  Morris,  or  to  get  on  to  the 
lands  of  the  plaintiff.  It  is  not  claimed,  that  the  dedica- 
tion was  of  a  public  walk,  nor,  indeed,  of  anything  but  a 
public  street  or  highway.  The  circumstances  tend  to 
show  that  the  avenue  was  opened,  to  invite  purchasers  of 

^  Where  the  owner  of  land  in  a  village  lays  out  the  same  into  lots  and 
streets,  makes  and  files  a  map^cn*  plat  thereof,  and  sells  and  conyeys  lots 
by  the  map,  bounded  upon  the  streets  as  delineated  thereon,  this  does  not 
necessarily  make  them  public  highways ;  the  acts  and  dedanitiona  of  the 
party  must  be  unmistakable  in  their  purpose,  and  decisive  in  their  charac- 
ter, showing  an  intent  to  dedicate  the  land,  absolutely  and  irrevocably,  to 
public  use ;  and  there  must  be  also  an  acceptance  and  fonnal  opemng  by 
the  public  authorities,  or  a  user,  IHagara  Falls  Suspension  Bridge  Ga  «. 
Bachman,  6G  N.  Y.  261. 
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village  lots,  located  on  each  side  of  it ;  the  owners  of  the 
land  contemplating  and  intending,  doubtless,  after  disi 
posing  of  lots  for  building  purposes,  *to  throw  ^ 
open  such  street  or  avenue  to  the  public  use.  Such  '- 
an  hitention  is,  indeed,  quite  as  deducible  from  the  acts 
of  the  owners,  as  found  by  the  referee,  and  the  surround- 
ing circumstances,  as  that  they  intended  to  set  apart  their 
land  to  the  use  of  the  public,  to  go  to  and  from  the  in- 
closure  of  Morris. 

Nor  can  I  well  see  how  the  common  use  of  this  cid  de 
sac  to  reach  the  plaintiff's  lands,  or  the  inclosure  of  Mor- 
ris, can  sufficiently  indicate  the  acceptance  of  the  dedica- 
tion of  a  highway.  To  complete  the  dedication  of  a  high- 
way, if  there  be  no  formal  act  of  acceptance  by  the  public 
authorities,  the  acceptance  should  be  made  out  by  com- 
mon user,  as  a  highway,  of  the  land  dedicated.  If  the 
way  attempted  to  be  dedicated,  is  not  susceptible  of 
public  use  or  passage,  and  cannot  become  a  highway,  it 
is  difficult  to  perceive  how  a  mere  user  by  the  public, 
can  be  any  evidence  of  acceptance.  ,  The  presumption 
would  rather  be,  that  the  use  of  the  cuL  de  sac  was  by  the 
license  and  permission  of  the  owner,  and  not  under  claim 
of  right. 

The  referee  did  not  find  the  fact  of  dedication ;  and  the 
facts  that  are  specifically  found,  do  not,  in  my  judgment, 
show  that  the  public  acquired  a  right  to  the  use  of 
the  land,  as  a  street  or  highway,  by  dedication  of  the 
former  or  present  owner.  Assuming,  however,  that 
enough  was  done  by  the  owners  to  constitute  a  present 
dedication  of  the  land,  I  think,  they  still  had  a  right  to 
revoke  it.  The  law  of  dedication  is  somewhat  anoma- 
lous ;  but  it  may  be  said  to  rest,  in  part,  {^.t  least,  upon 
the  doctrine  of  estoppel  in  pais.  Though  the  owner  of 
land  in  a  city  or  village  may  evince,  by  his  acts,  an  in- 
tention to  dedicate  a  street,  or  square,  or  other  plat  of 
ground,  to  the  public  use,  no  sufficient  or  valid  reason 

can  be  assigned  against  a  change  of  purpose  and  a  sub- 
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sequent  resumption  of  the  possession,  unless  the  public 
accommodation  and  private  rights  are  to  be  materially 
affected  by  an  interruption  of  the  enjoyment.  {Cincinnati 
V.  White,  6  Peters  431 ;  Haynea  v.  Thcymaa,  7  Ind.  S3.) 

If,  however,  private  rights  have  been  acquired  with 
reference  to  such  dedication,  and  such  an  interest  se- 
*  480  1  ^^^^^»  ^\''\ih.  *the  assent  and  concurrence  of  the 
owner,  as  would  render  it  fraudulent  in  him  to 
resume  his  rights,  the  dedication  becomes  irrevocable. 
As,  in  the  present  case,  if  the  owner  of  the  land  had  opened 
the  way  in  question,  with  the  intention  to  dedicate  it  to 
public  use  as  a  street,  and  building  lots  had  been  sold 
and  built  upon,  bounded  on  it,  with  the  understanding  on 
the  part  of  the  purchasers,  that  the  land  was  permanently 
devoted  to  public  use ;  or,  perhaps,  if  the  public  accom- 
modation were  to  be  seriously  impaired  or  affected  by  an 
interruption  of  the  use  or  enjoyment  of  the  subject  of  the 
dedication,  the  owner  would  be  precluded  from  reclaim- 
ing his  land.*  But  where  nothing  has  been  done  but  to 
open  a  street  or  way  upon  the  owner's  land,  connecting 
with  a  public  street  of  a  village  and  terminating  upon 
such  land,  and  no  private  rights  have  been  acquired,  and 
the  circumstances  do  not  manifest  a  clear  and  decided 
purpose  of  permanently  abandoning  the  property  to  the 
public  use,  though  the  public  may  have  enjoyed  free 
and  indiscriminate  passage  over  it,  to  and  from  the 
premises  of  an  adjoining  proprietor,  such  land  is  not 
thereby  charged  with  a  perpetual  public  burden.  On  no 
legal  principle,  or  any  rule  of  reason  or  conscience,  has 
he  lost  his  right  of  revocation. 

I  am  of  the  opinion,  therefore,  that  the  case  made 
showed  no  complete  and  irrevocable  dedication  of  the 
strip  running  through  the  plaintiff 's  lands,  to  the  public 
use,  as  a  street  or  highway,  or  for  any  other  purpose 
authorizing  the  defendants  to  interpose  as  a  municipal 

•  See  De  Witt  c.  Ithaca,  15  Han  568. 
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corporation,  or  in  their  character  of  commissioners  of 
highways.  Entertaining  this  view,  I  have  not  thought 
it  necessary  to  examine  particularly  the  ground  on  which 
the  affirmance  of  the  supreme  court  was  based.  I  may 
remark,  however,  that  if  such  a  Avay  as  the  one  in  ques- 
tion could  not  be  made  a  highway  by  the  action  of  the 
public  authorities,  and  it  is  essential  to  a  public  right  or 
a  public  use  of  a  way,  that  it  should  be  a  thoroughfare,  it 
is  clear  to  my  mind,  that  it  could  not  become  a  highway 
by  dedication. 

I  do  not  think,  that  it  could  be  made  a  highway  by 
the  legal  action  of  the  public  authorities,  under  our  stat- 
utes, and  I  have  always  supposed,  that  there  could  not  bo 
a  public  highway  which  terminates  *upon  a  pri-  ^ 
vate  close  and  is  not  a  thoroughfare."  This  being  *-  • 
BO,  the  purpose  of  the  owners  of  the  strip  of  land,  in  ma- 
king the  dedication  (conceding  it  to  have  been  made), 
failed.  The  referee  finds  that  it  was  opened  and  fenced, 
with  the  intention  of  dedicating  the  same  to  the  use  of 
the  public,  as  a  highway;  this  could  not  be -done;  the  in- 
tention of  the  party  making  the  gift  could  not  be  legally 
effectuated ;  it  did  not  become  a  highway,  and  the  owner 
could  rightfully  resume  the  possession.  The  judgment 
ef  the  supreme  court  should  be  affirmed. 

Judgment  affiriped. 

*  Though  there  is  much  conflict  of  decision  upon  tliis  point,  the  law  has 
since  been  settled  in  opposition  to  the  views  of  the  learned  judge.  A  cul 
de  Me  may  be  laid  out  as  a  public  highway.  People  «.  Kingman,  24 
N.  T.  559;  People  v.  Van  Alstyne,  8  Eeyes  85;  a  o.  82  Barb.  181. 
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SWEZEY  V.  LOTT. 

Duty  of  Sheriff  where  property  is  replevied. 

A  sheriff  levied  upon  sufficient  property  to  satisfy  Ms  execution ;  an  ad- 
yerse  claim  being  made,  the  plaintiff  indemnified  him;  the  claimant 
then  replevied  the  goods,  giving  the  undertaking  required  by  law,  but 
failed  to  establish  title  to  them ;  in  a  suit  against  the  sheriff  for  not  re- 
turning the  execution,  it  appeared,  that  the  goods  had  been  eloigned : 
hM^  that  it  was  the  duty  of  the  sheriff  to  have  prosecuted  the  sureti^ 
in  the  claimant's  undertaking,  without  an  indemnity  from  the  'plain- 
tiff  in  the  execution ;  and  that  he  could  not  set  off  the  costs  of  the  re- 
plevin suit  against  I^r  primd  facU  liability  to  such  plaintiff. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  second  district,  where  a  judgment  of  the  City  Court 
of  Brooklyn  in  favor  of  the  plaintiff,  had  been  reversed. 

This  was  an  action  by  Swezey,  who  survived  his  co- 
plaintiff,  against  Lott,  late  sheriff  of  King's  county,  for 
not  returning  an  oxecution  for  ^1161.23  against  one  Jen- 
kins. 

Under  his  writ,  the  defendant  levied  upon  sufficient 
*  4QO  1  ^property  to  satisfy  the  execution ;  but  the  goods 
were  claimed  by  one  Mary  Turner.  The  plaintiff 
gave  the  sheriff  a  bond  of  indemnity  in  $500  to  save  him 
harmless  in  proceeding  upon  his  writ.  The  claimant, 
thereupon,  replevied  the  goods,  and  gave  the  undertak- 
ing required  by  the  code ;  but,  on  the  trial,  failed  to  es- 
tfiblish  her  title,  and  there  was  a  verdict  and  judgment 
for  the  defendant.  The  jury  found  the  value  of  the  goods 
to  be  $500,  and  the  defendant's  costs  were  taxed  at 
$136.32.  An  execution  having  been  issued  on  this  judg- 
ment, the  coroner  returned  that  the  property  had  been 
eloigned,  and  that  Mary  Turner  had  "  no  goods  "  out  of 
which  the  execution  could  be  made.  It  did  not  appear 
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that  any  suit,  had  been  brought  upon  the  claimant's  un- 
dertaking. 

The  defendant's  counsel  contended,  that  the  suit  of 
Mary  Turner  was  a  sufficient  excuse  for  the  non-return  of 
the  execution ;  and  that  the  defendant  had  a  right  to  set 
oflF  the  costs  of  the  replevin  suit,  by  way  of  counter- 
claim. The  court  declined  so  to  instruct  the  jury,  ^ 
*but  charged  them  that  the  return  of  the  execu-  ^ 
tion  against  Mary  Turner,  unsatisfied,  was  not  per  se  an 
excuse  to  the  sheriff  for  not  returning  his  writ,  as  he  had 
failed  to  show  an  enforcement  of  the  undertaking,  which 
took  the  place  of  the  property  levied  on.  The  defend- 
ant's counsel  took  an  exception;  and  a  judgment  entered 
upon  the  verdict  in  favor  of  the  plaintiff  having  been  re- 
versed, on  appeal  to  the  supreme  court,  and  a  new  trial 
awarded,  the  plaintiff  appealed  to  this  court,  stipulating 
for  judgment  absolute  in  case  of  affirmance. 

AcMey^  for  the  appellant. 

Campbell^  for  the  respondent. 

Dbnio,  J. — The  supreme  court  was  of  opinion  that,  as 
the  bond  of  indemnity  which  the  plaintiff  had  given  to 
the  defendant,  as  sheriff,  did  not  extend  to  an  action  on 
the  undertaking,  and  would  not  have  afforded  an  indem- 
nity against  costs  in  such  an  action,  the  defendant  was 
justified  in  omitting  to  do  anything  further,  after  the  re- 
turn of  the  execution  against  Mary  Turner,  unsatisfied. 
In  this,  I  think,  the  court  fell  into  an  error.  The  bond 
was  given  in  consequence  of  the  claim  of  Mary  Turner 
that  the  property  levied  on  belonged  to  her.  By  execut- 
ing the  bond,  the  plaintiffs  assumed  the  whole  risk  which 
the  sheriff  would  incur  in  consequence  of  that  claim,  and 
the  defendant  then  proceeded  to  execute  the  fi,  fa.  The 
result  of  the  replevin  suit  showed  conclusively  that  her 

claim  was  unfounded,  and  that  the  property  really  be- 
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* 

longed  to  the  judgment-debtor.  The  undertaking  given 
by  .the  plaintiff  in  the  replevin  had  then  become  the 
equivalent  for  the  property ;  and  though,  in  form,  it  ran 
to  the  coroner,  the  defendant  was  entitled  to  maintain  an 
*  Afi/t  1  *^^^^^^  upon  it,  and  could  claim  to  have  it  assigned 

^^^  J  to  him.  *(2  R.  S.  533,  §  64;  Acker  v.  Finn,  5  Hill 
293.) 

I  do  not  find  any  provision  of  law  which  would  entitle 
the  plaintiflfs,  who  had  no  property,  general  or  special, 
in  the  goods,  to  an  assignment  of  the  undertaking.  By 
an  arrangement  between  them  and  the  defendant,  they 
might,  no  doubt,  have  taken  upon  themselves  the  burden 
of  prosecuting  the  undertaking,  and  it  would  not  have 
been  unreasonable  in  them  to  have  done  so.  But,  in 
point  of  law,  the  further  duty  of  pursuing  the  remedy  on 
the  undertaking  belonged  to  the  defendant,  as  sheriflF,  and 
this  duty  he  neglected  for  more  than  a  year  after  the  re- 
turn of  the  execution  against  Mary  Turner.  There  is 
nothing  in  the  case  to  show  that  the  sureties  were  not 
abundantly  responsible,  or  that  the  money  could  not  have 
been  collected,  if  the  defendant  had  enforced  the  under- 
taking. 

It  seems,  that,  at  common  law,  an  action  on  the  case 
would  not  lie  against  the  sherifiF,  for  an  omission  of  duty  in 
the  execution  of  process  of  this  kind;  but  the  statute  has 
given  an  action- to  the  creditor  against  him  for  not  returning 
the  execution,  and  the  settled  doctrine  of  the  courts  is, 
that  where  it  has  not  been  returned,  he  is,  primd  fade, 
liable  for  debt,  but  may  mitigate  the  damages,  by  show- 
ing that  the  defendant  had  no  property  of  which 
the  judgment  could  be  levied .  Where,  as  in  this 
case,  tliere  was  sufficient  property,  and  he  has  not  made 
the  money,  nor  returned  the  execution,  nor  shown  anv 
sufficient  reason  why  he  has  not  done  so,  he  is  chargeable 
with  the  debt.  (Bank  of  Rome  v,  Curtis,  1  Hill  275 ;  Par- 
dee  V.  Robertson,  6  Id.  550 ;  Ledyard  v.  JoTte^,  4  Sandf.  S.  C. 

6T;s.  c.  7N.  Y.  550.) 
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It  has  been  urged,  that  it  might  happen,  that  an  action 
by  the  defendant  against  the  sureties  would  be  fruitless, 
as  they  may  have  become  insolvent,  or  may  have  justi- 
fied fraudulently,  and  that  the  sheriff  might  thereby  in- 
cur the  expense  of  an  action  for  which  he  would  have  no 
indemnity.  This  might,  no  doubt,  so  turn  out ;  but  it  is 
one  of  the  burdens  of  the  office  which  the  defendant  as- 
sumed, and  for  which  he  can  only  be  compensated  by  the 
other  advantages  which  the  office  confers.  The  duty  of 
presenting  the  undertaking  to  judgment  and  execution 
was  as  obligatory  as  the  levying  upon  *the  de-  r  ^  j^n^ 
fendant's  property  in  the  first  instance.  Upon 
the  proof  in  this  case,  there  was  nothing  to  raise  a  doubt 
as  to  the  result  of  such  a  prosecution,  nor  any  reason  for 
calling  upon  the  plaintiffs  to  furnish  an  indemnity  against 
any  possible  loss  which  might  be  sustained. 

There  was  no  ground  upon  which  the  counter*claim 
could  be  allowed.  Upon  the  comprehensive  terms  of  the 
bond,  it  is  true,  that  the  obligors  might  be  liable  for  the 
expenses  of  the  suit,  though  the  judgment  was  against 
Mrs.  Turner ;  but  until  the  remedy  on  the  undertaking 
shall  be  shown  to  be  fruitless,  it  cannot  be  said,  that  the 
defendant  has  suffered  any  loss  or  damage  in  consequence 
of  her  claim  to  the  property,  or  her  action  for  its  reco- 
very. I  am  in  favor  of  reversing  the  judgment  of  the  su- 
preme court,  and  affirming  that  of  the  city  court. 

Judgment  accordingly. 
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Farmers'  Bank  op  Bridgeport  v.  Vail. 
Promissory  Note. — Notice  of  Non-Payment, 

If  a  note  be  dishonored  on  Saturday,  and  the  bank  where  it  is  made  pay- 
able, and  to  which  it  has  been  forwarded  for  collection,  with  an  indorse- 
ment in  blank,  not  being  able  to  ascertain  the  indorser*s  residence,  mail 
notice  to  its  principal,  the  bank  which  is  the  holder  thereof,  on  the  fol- 
lowing Monday,  and  the  latter  bank  (which  had  not  indorsed  the  note 
to  the  former),  on  the  next  day  after  receiving  such  notice,  mail  it  to 
the  indorser,  the  latter  is  duly  chai^d. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  first  district,  where  judgment  in  favor  of  the  plain- 
tiff, entered  upon  the  report  of  a  referee,  had  been 
affirmed. 

This  was  an  action  upon  a  promissory  note,  by  indorsee 
against  indorser.  The  note  was  dated  the  24th  October 
1854,  and  the  maker  thereby  promised  to  pay  to  the 
order  of  the  defendant,  three  months  after  date,  the  sum 
of  $1300,  at  the  Broadway  Bank. 

The  note,  with  the  defendant's  indorsement  in  blank, 
was  forwarded  by  the  Farmers'  Bank  of  Bridgeport, 
which  was  the  holder  thereof,  to  the  Broadway  Bank,  for 
collection,  without  the  indorsement  of  such  holder. 

The  note  matured  on  Saturday,  the  27th  January  1855, 
*  x^({  1  *^^^  ^^^  having  been  paid,  the  notary  who  pre- 
sented  it  for  payment,  on  the  following  Monday, 
not  having  been  able  to  ascertain  the  indorser's  residence 
(in  point  of  fact,  he  was  president  of  a  bank  in  Sing  Sing), 
mailed  a  notice  of  non-pa3'ment,  addressed  to  him,  under 
cover  to  the  plaintiff,  at  Bridgeport,  and  also  mailed  an- 
other notice  to  the  defendant,  at  New  York.  The  plain- 
tiff received  the  notice  of  non-payment,  by  due  course  of 

mail  on  Tuesday,  30th  January,  and  immediately  placed 
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it  in  the  post-office  at  Bridgeport,  properly  directed  to 
the  defendant,  by  whom  it  was  duly  received. 

The  referee  held  the  notice  of  non-payment  sufficient 
to  charge  the  defendant,  and  directed  judgment  in  favor 
of  the  plaintiflF,  which  having  been  affirmed  at  general 
term,'  the  defendant  took  this  appeal. 

Cobbj  for  the  appellant, 

Lyon  d  Porter^  for  the  respondent. 

Wright,  J. — There  is  but  a  single  question  attempted . 
to  be  raised  in  the  case,  viz.,  whether  reasonable  dili- 
gence was  used  in  notifying  the  defendant  of  the  non- 
payment of  the  note.  I  have  intentionally  used  the  ex- 
pression, cUtempted  to  be  raised,  for  it  is  to  be  doubted, 
as  the  case  and  exceptions  are  presented,  whether  the 
question  of  diligence  can  or  should  be  considered.  The 
question  is  one  of  law,  when  there  is  no  dispute  as  to  the 
facts ;  there  was  no  dispute  in  this  case,  but  instead  of 
presenting  the  question  to  the  referee,  on  a  motion  for  a 
*noTi8uit,  or  in  some  other  way,  it  seems  not  to  r  ^j.  .q- 
have  been  distinctly  or  definitely  raised.  After 
evidence  had  been  given  by  the  plaintiffis,  tending  to 
show  a  demand,  protest  and  notice  of  non-payment, 
the  note  was  offered  in  evidence,  the  defendant  ob- 
jecting, on  the  ground,  that  the  proper  proof  of  de- 
mand and  notice  of  protest  had  not  been  made. 
The  referee  did  not  then  pass  upon  the  objection,  but 
subs?equently,  and  after  evidence  had  been  given  as  to 
demand  and  protest,  the  note  and  certificate  of  protest 
was  received  in  evidence,  the  defendant's  counsel  only 
interposing  a  general  objection.  There  was  no  objection, 
that  the  note  ought  not  to  be  read  in  evidence,  on  the 
ground  of  want  of  diligence  in  giving  notice  of  dishonor 
to  the  indorser,  nor  was  the  referee  requested,  in  any 

st^ige  of  the  trial,  to  pass  upon  that  questipn  as  one  of 
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law;  he  has  decided   it  as  one  of  fact  against  the  de- 
fendant. 

But  if  the  question  of  diligence  is  open,  and  to  bo  con- 
sidered as  one  of  law,  I  see  no  difficulty  in  sustaining 
the  judgment  of  the  referee.  When  the  note  fell  due, 
it  was  in  the  Broadway  Bank,  the  place  where  pay- 
ment was  to  be  demanded.  It  is  to  be  inferred, 
that  it  was  indorsed,  by  the  plaintiffs,  to  the  Broad- 
way Bank,  for  collection;  the  latter  bank  was  cer- 
tainly their  agent  for  that  purpose.  The  Broadway 
Bank  employed  their  notary  to  demand  payment,  and,  in 
the  event  of  refusal,  to  protest  the  note  and  give  notice 
,  of  its  dishonor.  The  plaintiffs  are  to  be  regarded  as  a  party 
to  the  paper,  for  all  the  purposes  of  receiving  and  giving 
notice  to  charge  the  prior  parties.  (Edwards  on  Bills  622; 
Bank  of  the  United  States  v.  Davis,  2  Hill  451 ;  Clode  v. 
Bayley,  12  Mees.  &  W.  51.)  The  note  was  protested,  after 
banking-hours,  on  the  27th  of  January,  which  was  Satur- 
day. The  notary  had  until  the  next  day,  that  is,  the 
next  business  day,  which  was  Monday,  the  29th,  to  give 
notice  of  non-payment.  When  the  third  day  of  grace 
falls  on  Saturday,  the  notice  of  non-payment  need  not  be 
given  until  the  next  Monday.  ( WiUiams  v.  Matthews,  3 
Cow.  252.) 

The  defendant  appears  to  me  to  have  been  regularly 
notified.  Due  diligence,  within  legal  rules,  was  used. 
*  488  1  *When  an  indorser  intends  charging  previous 
indorsers  by  consecutive  notices,  and  they  reside 
in  different  places,  due  diligence  will  have  been  used, 
when  notice  is  sent  the  day  following  that  on  which  it  is 
received.  The  rule  is  the  same,  though  the  paper  is  in- 
dorsed from  one  to  another  agent,  for  collection  merely : 
each  of  such  indorsers  is  to.  be  regarded  as  a  part}',  for 
all  the  purposes  of  charging  prior  parties.  In  Scott  v. 
Lifford  (9  East  347),  the  plaintiff  having  become  the 
holder  of  a  bill  of  exchange,  had  placed  it  in  the  hands 

of  his  bankers ;  on  the  4th  June,  when  the  bill  became 
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due,  a  clerk  of  the  bankers  presented  it  for  payment,  and 
it  was  dishonored ;  on  the  5th,  they  returned  it  to  the 
plaintiff,  who,  by  letter  put  into  the  two-penny  post  on 
the  6th,  gave  notice  to  the  defendant  (the  drawer),  of  the 
dishonor ;  the  plaintiff  living  in  London,  and  the  defend- 
ant at  Shadwell ;  it  was  held,  that  reasonable  diligence 
had  been  used. 

But,  even  if  the  principle  of  charging  prior  parties  by 
consecutive  notices,  from  one  to  the  other,  did  not  apply, 
and  the  plaintiflFs  are  to  be  regarded  as  the  holders  of  the 
note,  and  not  the  Broadway  Bank,  when  it  became  due, 
and  the  notary  acted  as  the  agent  of  the  plaintiff,  and  not 
of  the  latter  bank,  in  giving  notice  of  the  dishonor,  I  think, 
there  was  no  want  of  reasonable  diligence.  The  note 
purported  to  have  been  made  at  New  York,  and  was 
payable  at  a  bank  in  that  city ;  the  notary  was  ignorant 
of  the  place  of  residence  of  the  defendant,  and  the  latter 
had  not  left  any  notice  or  memoranda  with  any  one  to 
indicate  it.  The  referee  finds  that  the  notary  made  in- 
quiries for  the  defendant's  place  of  residence,  but  was  not 
able  to  ascertain  where  it  was ;  whereupon  he  deposited 
in  the  post-office,  at  New  York,  a  notice  directed  to  him 
at  New  York,  and  mailed  another  notice,  directed  to  him, 
under  an  inclosure  to  the  cashier  of  the  plaintifis'  bank  at 
Bridgeport.  This  amounted  to  due  diligence,  unless  wo 
are  to  assume  that  the  plaintiffs  well  knew  whore  the  de- 
fendant resided,  when  the  paper  was  about  to  mature, 
and,  in  anticipation  of  default  in  payment  by  the  maker, 
on  presentation,  were  bound  to  communicate  *such  r  ^  ^^q 
knowledge  to  their  collecting  agent  or  the  notary 
in  New  York.  I  am  of  the  opinion,  that  the  judgment  of 
the  supreme  court  should  be  aflSrmed. 

Dbnio,  J. — The  case  of  Hotvard  v.  Ives  (1  Hill  263)  is 
precisely  in  point  against  the  defendant,  unless  the  dis- 
tinction insisted  on  by  his  counsel  is  a  substantial  one. 

In  that  case,  the  holder,  residing  at  Troy,  indorsed  the 

525 


439  Fabmebs'  Bank  v.  Vail.  [Jane. 


Concurring  opinion  of  Denio,  J. 


paper  to  the  Union  Bank  of  New  York  for  collection ; 
while,  in  the  present  case,  it  was  forwarded  to*  a  bank  in 
that  city,  under  the  blank  indorsement  of  the  defendant. 
The  point  of  the  defendant's  counsel  is,  that  the  case 
does  not  apply,  because  the  plaintiflF  here  did  not  indorse 
the  note  to  the  Broadway  Bank ;  but  I  am  of  opinion,  that 
the  diflference  is  not  material.  Whether  the  note  was 
forwarded  under  the  indorsement  of  the  plaintiff,  or  that 
of  the  defendant,  the  transaction,  when  explained,  amounts 
only  to  the  creation  of  an  agency  for  the  purpose  of  col- 
lecting the  note.  In  both  eases,  the  indorsement  clothed 
the  collecting  agent  with  an  apparent  title  to  the  note. 

The  case  cited  establishes,  first,  that  the  holder's  agent, 
at  the  place  of  payment,  may  forward  the  notice  to  his 
principal  in  the  interior,  and  if  the  latter  forward  it  sea- 
sonably to  the  party  to  be  charged,  he  will  be  fixed, 
though  more  time  is  consumed  than  there  would  have 
been,  if  the  agent  had  sent  it  directly  to  the  party  to 
whom  the  ultimate  notice  was  to  be  given ;  secondly,  that 
where  the  note  matures  on  Saturday,  the  notice  need  not 
be  mailed  until  Monday ;  and  thirdly,  that  in  the  case  of 
a  circuitous  notice,  it  will  be  in  time,  if  the  intermediate, 
party  forwards  it  the  next  day  after  he  receives  it.  This 
covers  all  the  questions  which  can  arise  in  this  case ;  and 
the  consequence  is,  that  the  defendant  was  duly  charged, 
and  that  the  judgment  of  the  supreme  court  must  be  af- 
firmed. 


Judgment  affirmed. 
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Oneida  Bank  v.  Ontario  Bank. 

Illegal  Contract. —  Verdict. 

One  who  has  made  a  loan  of  money  upon  a  draft  issued  in  violation  of 
law,  may,  nevertheless,  recover  the  amount  loaned,  in  an  action  for 
money  had  and  received ;  and  such  right  of  action  will  pass  to  a  trans- 
ferree  of  the  draft 

The  drawer  of  a  bill  cannot  object  that  it  was  discounted  by  a  bank,  at  a 
greater  rate  than  six  per  cent.,  when  having  less  than  sixty  days  to 
run ;  that  restriction  is  intended  for  the  benefit  of  the  borrower  only. 

Where  a  verdict  is  taken  subject  to  the  opinion  of  the  court,  it  may  be 
supported  upon  any  theory  consistent  with  the  facts,  though  not  sug- 

•  gested  by  the  pleadinga 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  fifth  district,  where  final  judgment  had  been  ten- 
dered in  favor  of  the  defendant,  upon  a  verdict  taken  sub- 
ject to  the  opinion  of  the  court.  For  the  purpose  of  a  re- 
view, a  statement  of  facts  was  prepared  and  filed  with  the 
judgment-roll,  in  accordance  with  §  333  of  the  code.* 

It  appeared  from  this  statement  of  facts,  that  James  S. 
•  Lynch,  the  defendant's  cashier,  according  to  the  uniform 
practice  of  the  bank,  to  issue  drafts  without  any  other 
signature,  *in  July  and  August  1857,  issued  four  ^ 
post-dated  drafts  upon  Duncan,  Sherman  &  Co.,  '- 
of  New  York,  the  defendant's  correspondents,  for  $14,000 
in  all,  payable  to  one  Perry,  or  his  order.  They  were 
made  for  the  purpose  of  obtaining  funds  for  the  bank. 
On  the  receipt  of  each  draft.  Perry  gave  his  check  for 
the  amount,  having  funds  on  deposit  suflScient  to  meet 
the  same,  and  it  was  charged  to  his  account.  Perry  in- 
dorsed the  drafts,  and  procured  them  to  be  discounted 
by  the  Oneida  Bank ;  and  deposited  the  proceeds  in  the 

'  Ta.s  is  now  ro^'ilatod  by  g  1839  of  the  new  code  of  oitII  procedure. 
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(lefondaut's  bank,  where  the  same  was  credited  to  his  ac- 
count. In  discounting  the  drafts,  interest  at  the  rate  of 
seven  per  cent,  was  charged  from  the  date  of  discount, 
until  the  time  the  draft  was  payable  on  its  face.  The 
drafts  not  being  paid  by  Duncan,  Sherman  &  Co.,  on  pre- 
sentation, notice  of  the  dishonor  was  given  to  the  de- 
fendant's bank,  as  drawer. 

The  statement  of  f  icts  contained  the  following  averment : 
*  4QO  1  "  I^  procuring  the  plaintiflF  to  discount  or  advance 
*funds  on  the  drafts.  Perry  did  not  represent  or 
hold  himself  out  to  the  plaintiff'  as  the  agent  of  the  de- 
fendant, or  that  he  was,  in  any  way,  acting  on  account  of, 
or  for  the  benefit  of  the  defendant,  but  represented  to  the 
plaintiff  that  he  was  acting  for  himself,  individually,  in 
the  matter,  nor  did  the  plaintiff  deal  with  Perry  as  the 
agent  of,  or  supposing  him  to  be  in  any  way  acting  for, 
or  on  behalf  of  the  defendant.  The  plaintiff  intended  to, 
and  did  discount  the  drafts,  and  each  of  them,  for  Perry, 
and  loaned  to  him  the  funds  parted  with,  and  did  not  loan 
the  same,  or  any  part  thereof,  to  the  defendant,  or  for  its 
use  or  benefit." 

The  statement  set  forth  the  legal  propositions  contend- 
ed for  by  the  parties ;  but  no  conclusion  of  law,  other 
than  a  general  direction  for  judgment  in  favor  of  the  de- 
fendant. These  propositions  of  law  are  fully  stated  in 
the  opinion  of  the  court.  On  the  trial,  the  plaintiff  only 
claimed  the  amount  advanced,  with  six  per  cent,  inter- 
est. *From  the  judgment  rendered  in  favor  of 
-'  the  defendant  at  general  term,  the  plaintiff  took 
this  appeal. 

Pratt  and  Oridtey^  for  the  appellant. 

Beardsley  and  KernaVf  for  the  respondent. 

CoMSTOCK,  C.  J. — The  counsel  for  the  defendant  in- 
sisted, in  the  court  below,  and  he  has  also  claimed  in  this 
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court,  that  nono  of  the  dealings  in  question  occurred  be- 
tween the  plaintiflf  and  the  defendant ;  in  other  word», 
that  Perry  lent  the  money  represented  by  the  drafts;  and 
that  the  plaintiff  discounted  the  drafts  for  him.  In  this 
view  of  the  case,  it  is  urged,  that  the  action  must  fail,, 
first,  because  the  drafts  are  void,  and,  secondly,  because 
there  was  no  loan  or  advance  of  money  between  the 
parties  to  the  suit.  I  am  of  opinion,  that  this  is  the  cor- 
rect theory  of  the  facts  of  the  case.  We  must  determine 
the  question  by  the  statement  of  the  supreme  court 
made  for  the  purpose  of  a  review  in  this  court:  and  we 
are  not  at  liberty  to  look  elsewhere,  and  form  our  own 
independent  conclusions.  The  obvious  import  of  that 
statement  is,  that  although  Perry,  in  those  transactions, 
acted  on  the  request  of  Lynch,  the  defendant's  cashier,, 
nevertheless,  he  was  in  reality  the  lender  of  the  money 
on  which  the  drafts  were  based. 

It  seems,  that  he  kept  a  continuous  account  at  the 
bank,  which  was  good,  on  each  occasion  when  he  drew 
his  checks,  for  the  sums  of  money  represented  in  the  sev- 
eral drafts;  for  each  check,  which, when *charged  p  ^^  ^g- 
to  him,  transferred  so  much  of  his  funds  to  the 
bank,  he  received  a  draft.  The  transactions,  certainly, 
had  all  the  forms  of  a  loan,  there  being,  on  the  one  side, 
an  actual  advance  of  money,  and,  on  the  other,  the  issuing 
of  a  post-dated  security  therefor.  I  think,  also,  that 
the  supreme  court,  in  making  its  record  of  the  facts,  in- 
tended to  be  understood  as  saying  that  these  dealings 
were  loans  from  Perry  to  the  defendant,  not  in  form, 
merely,  but  according  to  the  actual  meaning  of  the  par-^ 
ties.  The  language  of  the  record  is  explicit,  that  the 
plaintiff  discounted  the  drafts  for  Perry,  and  loaned  tO' 
him  the  funds  parted  with,  and  did  not  loan  the  same,  or 
any  part  thereof,  to  the  defendant,  for  its  use  or  benefit* 
Finding  no  room  for  any  other  interpretation  of  the  state- 
ment, I  shall  assume,  that  the  drafts  in  question  were 
issued  by  the  defendant's  bank,  in  consideration   of  an^ 
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equal  amount  of  moneys  loaned  to  it  by  Perry,  and  that 
Perry,  on  his  own  account,  indorsed  them  to  the  plain- 
tiff's bank,  which  discounted  them  for  him. 

Proceeding  now  to  the  questions  of  law  which  arise  in 
the  case,  upon  this  understanding  of  the  facts,  it  is  claimed, 
on  the  part  of  the  defendant,  that  the  drafts  were  illegal 
And  void,  because  they  were  issued  in  violation  of  the 
statute  of  1840  against  time-bills  and  notes,  whicli  dc- 
<5lares,  that  "  no  banking  association  or  individual  banker, 
:as  such,  shall  issue,  or  put  in  circulation,  any  bill  or  note 
•of  such  association  or  individual  banker,  nnlesB  the  snme 
shall  bo  made  payable  on  demand,  and  without  interest." 
«(Stat.  of  1840,  p.  306,  §  4.)  In  an  opinion  which  I  pro- 
pared  upon  this  case,  after  the  first  argument,  during  the 
last  year,  I  came  to  the  conclusion,  for  which  my  reasons 
were  stated  at  son^  length,  that  a  post-dated  draft  tak- 
ing effect  by  delivery,  was  a  time-draft,  and  was  within 
the  intent  and  policy  of  the  prohibition  declared  by  this 
iBtatute.  I  am  still  of  that  opinion ;  but  wo  do  not  pass 
upon  the  question,  because  the  result  of  the  present  con- 
troversy does  not  depend  upon  the  correctness  or.  incor- 
rectness of  that  conclusion. 

Assuming  that  these  drafts  do  fall  within  the  prohibi- 
tion of  that  statute,  it  is  next  contended,  that  they  are, 
for  that  reason,  null  and  void,  so  that  no  holder^  having, 
♦  40S  1  *®  *^®  plaintiff  must  *have  had,  notice  of  their 
tr«e  character,  can  maintain  an  action  upon  them. 
For  all  the  purposes  of  the  case,  the  soundness  of  this 
position  will  also  be  assumed,  upon  the  direct  autliority 
of  LeaviH  v.  Ptdmer  (3  N.  Y.  19),  decided  in  this  court. 
If  the  question  were  now  a  new  one,  I  should  entertain 
the  opinion,  certainly  with  diffidence,  that  the  decision 
here  referred  to  went  far  beyond  the  intention  of  the 
legislature.  After  the  prohibitory  words  of  the  statute 
above  quoted,  the  same  section  proceeds  to  declare,  that 
*"  every  violation  <of  this  section,  by  any  officer  or  member 
of  a  binkiag  tissociation,  or  by  any  individuil  banker, 
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shall  bo  deemed  aud  adjudged  a  misdemeanor,  punishable 
by  fine  or  imprisonment^  or  both,  in  the  discretion  of  tho 
court  ha^ng  cognisance  thereof." 

There  is,  no  doubt,  a  principle  of  common  law,  that 
illegal  and  prohibited  contracts  are  void,  without  being 
so. expressly  declared  by  any  statute.  But  there  is  also 
another  principle,  equally  well  ascertained,  and  more 
beneficent  iu  its  results,  that  no  party  shall  set  up  his 
own  illegality  or  wrong,  to  the  prejudice  of  an  innocent 
person.  He  can  set  it  up,  when  the  legislative  power 
not  only  forbids  to  make  the  contract,  but  declares  it  to 
be  void ;  but  the  logic  of  the  law,  and  certainly  its  mo- 
rality, are  not  opposed  to  the  doctrine,  that  the  legisla- 
ture may  prohibit  the  contract  and  punish  the  guilty  par- 
ties, and  yet  leave  the  contract  to  stand,  in  favor  of  inno- 
cent persons  not  included  in  the  terms  of  the  prohibition. 
This,  I  think,  is  a  just  result  from  the  decision  of  this 
court  in  Tracy  v.  TaUmadge  (14  N.  Y.  102),  and  of  the 
principles  which  underlie  that  decision. 

In  regard  to  the  statute  now  in  question,  reading  the 
whole  of  the  prohibitory  section,  it  seems  to  me,  the  in- 
tention of  the  legislature  was,  to  forbid  bankers,  and  offi- 
cers and  members  of  banking  associations,  to  issue  con- 
tracts of  a  certain  description,  and  to  punish  them,  if 
thev  violated  the  law,  but  not  to  enable  them  to  take  ad- 
vantage  of  their  own  wrong,  by  repudiating  their  own 
obligations.  There  is  no  present  occasion  to  pursue  this 
subject  further,  because,  in  the  view  which  we  take  of  the 
questions  yet  to  be  considered,  the  plaintiff's  rights  do 
not  necessarily  depend  on  the  validity  of  the  drafts. 

*I  proceed,  therefore,  next,  to  observe,  that  a  r  ^^  ^^at 
party  dealing  with  one  of  these  banks,  and  taking 
from  it  a  security  which  the  statute  prohibits,  can  re- 
ject the  security,  if  it  be  regarded  as  void,  and  recovei* 
the  money  or  value  which  he  advanced  on  receiving  it. 
The  general  principles  involved  in  this  proposition,  have 

been  more  than  once  carefully  considered  in  this  court, 
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and  I  think,  the  very  point  has  been  fully  determined. 
(Tracy  v.  TaUmadge^  14  N.  Y.  162;  Curtis  v.  Leavitt,  15 
Id.  9;  Sacketts  Harbor  Bank  v.  Codd,  18  Id.  240.)     The 
argument  for  the  defendant  against  this  position,  rests 
wholly  on  the  idea  that  Perry,  in  receiving  the  post-dated 
drafts,  was    as   much    a  public    offender  as  the  bank 
or  its  officers  issuing  them.     Assuming  these  instruments 
to  have  been  issued  contrary  to  law,  and  that  they  are 
void,  then,  if  we  also  consider  that  both  the  parties  to 
these  dealings  were  offenders,  and  equally  so,  the  conse- 
quence would  probably  follow,  that  Perry,  if  he  were  now 
the  plaintiff,  not  only  could  not  recover  on  the  drafts,  but 
could  not  maintain  his  suit  for  the  money  lent ;  but  such 
were  not  the  relations  of  both  the  parties  to  these  trans- 
actions.   Whatever  there  was  of  guilt  in  the  issuing  of  the 
drafts,  it  waa  the  creature  of  the  statute ;  there  is  no  rule 
of  ethics,  or  principle  of  the  common  law,  against  the  is- 
sue of  time  obligations  by  banks  or  bankers ;  the  offence 
is,  therefore,  precisely  of  the  nature,  form  and  propor- 
tions which  the  legislature  have  declared.     By  that  au- 
thority, and  that  alone,  the  bank  is  prohibited  from  issu- 
ing, but  not  the  dealer  from  receiving;  and  the  punish- 
ment is  denounced  solely  against  the  individual  banker, 
or  the  officers,  agents  and  members  of  the  association. 
The  same  power  which  created  the  offence,  has  designa- 
ted the  criminal  parties ;  this  designation  is  made  by  the 
very  terms  in  which  the  prohibition  is  clothed  and  the 
punishment  prescribed.    The  statute  is  wholly  incapable 
of  a  construction   which   would   sustain   an  indictment 
against  a  customer  or  dealer,  who  should  receive  from  a 
banker  a  post-note  for  his  money,  his  property,  or  his 
services;  and,  yet  without  such  a  construction,  there  can 
be  no  pretence  for  saying  that  he  is  in*any  sense  a  public 
offender. 

We  are  of  opinion,  that  the  case,  in  this  respect,  is 
*undistinguishable  from  those  refered  to,  and  we 
^  consequently  come  to  the  conclusion,  that  if  the 
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issuing  of  the  draft  was  prohibted,  and  if  they  were  also 
void,  Perry,  nevertheless,  had  a  right  to  demand  and  re- 
cover the  snms  of  money  which  he  actually  loaned  to  the 
defendant.  The  loans,  themselves,  were  lawful  contracts, 
and  I  see  no  reason  why  they  cannot  stand,  according  to 
their  terms  and  intention,  rejecting  only  the  assurance* 
given  for  the  repayment,  as  simply  worthless.  This  point, 
I  think,  was  directly  involved  and  determined  in  Curtis 
V.  Leavitt  (15  N.  Y.  95-99).  But  the  result  in  this  case 
will  be  the  same,  whether  we  consider  the  right  of  Perry 
to  sue  as  resting  on  the  contract  by  which  he  agreed  to 
lend,  and  defendant  to  repay  by  a  specified  time,  or  on  a 
total  disaffirmance  of  the  entire  transaction  between  him 
and  the  defendant.  In  the  latter  aspect,  the  defendant 
received  his  money  and  held  it,  for  his  use,  whenever  he 
chose  to  demand  it.     {Tracy  v.  ToRrhadge^  supra.)* 

The  next  (juestion,  therefore,  is,  whether  the  right  of 
action  to  recover  the  money  still  remains  in  Perry,  or 
whether  he  transferred  it  to  the  plaintiflF.  In  either 
case,  the  suit,  if  not  maintainable  on  the  drafts,  would 
have  to  bo  brought  in  Perry's  name,  according  to  the 
principles  of  the  common  law;  but,  under  our  code  of 
pleadings  and  practice,  it  must  be  brought  in  the  name 
of  the  real  party  in  interest.  If,  therefore,  the  dealing 
between  Perry  and  the  plaintiff  had  the  effect  to  assign 
his  claim,  the  plaintiff  has  the  same  right  to  maintain  an 
action,  which  Perry  had  before  the  dealing  took  place. 
The  inquiry,  then,  is,  whether  the  sale  and  indorsement 
of  the  drafts  by  him  to  the  plaintiff,  for  a  full  considera- 
tion paid  to  him,  did,  or  did  not,  have  the  effect  to  trans- 
fer all  the  claim  against  the  defendant  which  the  drafts 
were  intended  to  represent. 

I  examined  this  question,'  after  the  first  argument  of 
the  cause,  although  the  counsel  on  both  sides  had  failed 

*  In  the  Saratoga  County  Bank  v.  King,  44  N.  T.  02,  it  is  said,  that  this 
case  proceeds  upon  the  right  of  the  lender  to  disaf&rm  the  illegal  contract, 
and  recover  upon  the  implied  promise  to  repay  the  money  loaned. 
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to  notice  it ;  and  I  was  of  opinion,  that  such  was  the  ef- 
fect of  the  indorsement  and  sale.  The  question  has  now 
l)3e:i  fully  argaed;  and,  upon  the  most  careful  considera- 
tion, I  cannot  brinjj  my  mind  to  entertain  any  serious 
donbt  upon  the  proposition.  If  the  drafts  had  been 
*  40S  I  *^'^^'''^  instruments,  most  clearly,  Perry^s  transfer 
of  them  would  have  left  in  him  no  pretence  of 
anv  cliim  agiiinst  the  defendant's  bank,  for  the  money 
1  ):inod,  oi  which  they  were  based.  The  idea  that  the 
pi  lintilf  coiiLl  sue  on  the  drafts,  and  Perry  for  tlie  money, 
is  so  ."ibsnrd,  that  it  needs  no  refutation.  But  the  inten- 
tion and  result  are  no  less  clear,  the  securities  being  void. 
I  think,  it  would  be  equally  absurd,  to  hold,  that  Perry, 
iaftcr  indorsing  and  selling  the  drafts  for  full  value,  re- 
tained to  liimself  the  right  to  disaffirm  them,  and  to  pro- 
ceed in  his  own  name  and  right,  to  recover  the  considera- 
tion for  which  thoy  had  been  issued  to  him.  He  who 
sells  a  security  and  receives  his  pay  for  it,  necessarily 
sells  whatever  claim  or  right  the  security  is  understood 
by  the  parties  to  represent.  For  example^  a  note  or  » 
bond  may  bo  void  for  usur}^  but,  being  founded  on  some 
antecedent  claim  or  contract  free  from  that  defect,  there 
may  be  a  ju.^t  and  legal  right  to  recover  the  original  con- 
sidoration.  Tiie  note  or  bond  may  be  sold,  and  it  will  be 
void  even  in  the  hands  of  an  innocent  purchaser.  But 
will  it  be  p.etended,  that  the  purchaser  gets  absolutely 
nothing?  It  is  impossible  to  doubt,  that  he  will  stand  in 
the  shoes  of  his  vendor.  If  that  be  conceded,  how  can 
the  application  of  the  principle  to  this  case  be  denied? 

I  think,  th^  result  may  be  reached,  even  by  the  most 
technical  rules  of  reasoning.  If  the  drafts  had  been 
valid,  the  plaintiff,  as  the  indorsee,  could  declare  or  com- 
plain, on  the  money  counts,  against  the  defendant,  as  the  . 
drawer;  the  instruments  would,  of  themselves,  be  evi- 
dence of  money  had  and  received  by  the  drawer  to  the 
use  of  the  indorsee.     (17  Wend.  206  ;*  16  Id.  659 ;  6  N.  Y. 

19;  1  Denio  105.)     Now,  although  they  are  void,  because 
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ill  a  form  prohibited  by  law,  bo  Uiat  no  action  can  be 
maintained  upon  them,  they  are  still  capable  of  being 
used  as  evidence.  They  are  a  written  confession  that 
t'le  drawer  has  received  the  money  or  value  expressed  in 
them ;  and,  if  it  be  good  technical  law,  that  the  money  is 
deemed  to  bo  held  for  the  use  of  the  indorsee  of  a  valid 
draft,  I  «an  see  no  reason  why  the  principle  should  not 
be  applied,  when  the  draft  itself,  for  some  formal  defect, 
turns  out  to  be  worthless. 

*Tho  question  we  are  considering  was,  in  effect,  ^  .  ^ 
determined  by  this  court  in  Tracy  v.  TaRmadge  *- 
(14  N.  Y.  192).  In  that  case,  the  Morris  €anal  and  Bank- 
ing Company  h:id  received  from  one  of  these  banking 
associations,  post-notes,  which  were  assumed  to  be  void 
under  the  restraining  laws,  or  some  other  statute  of  this 
state.  Tlio  Morris  Company  then  entered  into  a  writ- 
ten agreement  with  the  State  of  Indiana  to  transfer  to 
that  State  those  notes,  to  the  amount  of  $196,000,  and 
the  transfer  was  made  accordingly.  The  consideration 
on  which  the  notes  had  been  issued  was  certain  -state 
stocks  which  the  Morris  Company  had  sold  to  the  bank-' 
ing  association ;  and  one  of  the  questions  in  the  case  was, 
whether  Indiana  was  entitled  to  recover  that  considera- 
tion, the  notes  being  considered  void.  There  was  no  pre- 
tence that,  in  point  of  form,  anything  except  the  notes 
h  id  boon  transferred  to  the  State ;  yet  it  was  held  by  this 
court,  and  no  doubt  on  the  subject  was  then  entertained, 
that  the  State  became  in  equity  the  assignee  of  the^  de- 
mand which  tlie  notes  professed  to  represent,  and,  there- 
fore, was  entitled  to  recover  the  value  of  the  stocks. 

By  way  of  answer  to  that  authority,  and  to  the  princi- 
ple of  equity  which  it  suggests,  it  has  been  said,  that  the 
proceeding  there  was  strictly  in  equity,  while  this  is  a 
mere  action  at  law.  The  reply  to  this  is  plain;  remedies 
are  not  now  embarrassed  by  any  such  distinction.  Those 
who  have  read  the  Code  of  Procedure  need  not  be  in- 
formed, that  the  ^d  distinctions  between  suits  at  law  and 
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in  equity  are  abolished,  and  that  the  action  must  now  be 
brought  in  the  name  of  the  party  who  has  the  equitable 
right  to  the  money  or  thing  in  controversy.  If,  there- 
fore, it  can  be  said,  that  the  assignment  or  sale  to  the 
plaintiflF  of  Perry's  demand  against  the  defendant  for 
money  lent,  or  had  and  received,  was  defective  in  respect 
to  the  mere  forms  of  transacting  the  business,  it  iB,  never- 
theless, the  duty  of  the  courts  to  carry  the  intention  into 
effect.  That  which  ought  to  have  been  done,  and  which 
a  court  of  equity  would  compel  to  be  done,  must,  upon 
well-settled  principles,  be  regarded  as  actually  done, 
where  the  ends  of  justice  require  it. 
*  500  1  *W®  conclude,  therefore,  that  the  plaintiff  be- 
came the  assignee  of  the  right,  which  it  has  been 
shown  Perry  had,  to  demand  and  recover  from  the  defend- 
ant the  sums  loaned  by  him,  unless  the  objection  next  to 
be  considered  stands  in  the  way  of  that  conclusion. 

The  drafts  were  payable  in  less  than  sixty-three  days 
from  the  time  when  the  plaintiff  discounted  them,  that  is 
to  say,  they  were  dated  some  thirty  days  forward  of  that 
time,  and  they  were  payable  Avhen  the  day  of  their  re- 
spective date  should  arrive ;  the  plaintiff,  in  discounting 
them,  deducted  interest  at  the  rate  of  seven  per  cent,  per 
annum.  The  plaintiflF  is  a  banking  corporation,  subject 
to  the  provisions  of  the  so-called  "Safety  Fund  Act" 
(Laws  of  1829,  c.  94),  the  33d  section  of  which  declares, 
that,  "on  all  bills  or  notes  discounted  or  received  in  the 
ordinary  course  of  business,  which  shall  become  mature 
in  sixty-three  days  from  the  time  of  such  discount,  the 
said  moneyed  corporations  shall  not  take  or  receive  more 
than  at  and  after  the  rate  of  six  per  cent,  per  annum  in 
advance."  This  statute  would  seem  to  have  been  vio- 
lated by  the  plaintiflfs  in  the  discount  of  these  drafts. 

But  we  do  not  see,  in  this  feature  of  the  case,  any  valid 

objection   which   the   defendant   can   take;  and  as   this 

point  was  scarcely  insisted  upon  at  the  argument,  in  the 

view  of  the  case  which  we  have  so  far  taken,  but  little 
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will  need  to  be  said  in  regard  to  it.     In  a  case  where 
this  statute  is   violated,  and  the    transaction  is  direct- 
ly between  the  offending  bank   and   the  maker  of   an 
obligation  so  discounted,  a  question  of  some   diOiculty 
might  arise,  whether  the' contract  can  be  enforced.     If, 
however,   it  be   conceded,   that,   in    such   a    case,    the 
debtor  can  resist  an  action,  whether  upon  the  contract, 
or,  in  disaffirmance  of  the  contract,  for  the  money  ad- 
vanced to  him,  it  by  no  means  follows,  that  any  defence 
of  this  nature  exists  in  the  controversy  now  before  us. 
When,  as  in  this  case,  the  debt  has  been  created  and  the 
security  given  between  other  parties,  the  debtor  is  not 
aggrieved,  nor  is  his  obligation  in  the  slightest  degree 
impaired,  by  a  subsequent  discount  of  the  security  by  a 
bank,  in  violation  of  the   statute.     The  demand   being 
originally   a  legal   and   valid   one,   it   loses  no   quality, 
when  the  holder  makes  *an  illegal  transfer  of  it  p  ^^  r/^< 
to  a  bank,  or  to  any  other  party.     The  debtor 
being  bound  to  pay  it  to  some  one,  all  that  he  can  claim 
is  protection  against    liability  to  pay  more  -than  once. 
Being  himself  a  stranger  to  the  transfer,  he  has  no  right 
to  bring  forward  questions  and  controversies  which  might 
arise  betw^een  other  parties,  but  in  which  he  has  no  sort  of 
concern.     Thus,  if  the  holder  of  a  valid  obligation  should 
pledge  or  transfer  it  upon  a  usurious  loan,  the  debtor 
could  not  impeach  the  title  of  the  transferree,  in  a  suit  by 
the  latter  to  enforce  it,  where  it  did  not  appear  that  the 
pledge  was  in  any  manner  disavowed  or  revoked  By  the 
party  who  made  it,  and  who  alone  was  aggrieved  by  the 
usury.  {Dix  v.  Van  Wyck,  2  Hill  525 ;  Reading  v.  Weston^ 
7  Conn.  409;  De  Wolfv.  Johnson,  10  Wheat.  368.) 

In  reference  to  the  statute  under  consideration,  it  is  a 
restriction  upon  banks,  designed  for  the  protection  and 
benefit  of  those  who  borrow  money  or  receive  discounts 
from  them.  The  defendants  are  not  in  that  relation  to 
the  plaintiff;  they  became  indebted  to  Perrj',  and  they 

still  owe  that  debt.     They  certainly  have  nothinc:  to  do 
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with  the  rate  of  discount  at  wliich  he  h^old  the  demand 
to  the  plaintiff;  Perry  has  not  comphiined,  i;nd  they  h:ive 
no  riglit  to  comphiin. 

According  to  the  principles  wo  have  L.id  down,  the 
plaintiff  is  entitled  to  recover  as  the  assignee  and  owner 
of  tlie  demand  which  Perry  had  for  the  moneys  Jidvanced 
by  him  to  the  defendant.     Viewing  the  case  in  this  liglit, 
the  next  position  of  the  defendant's  counsel  is,  that  no 
such  cause  of  action  was  set  forth  in  the  complaint,  or 
litigated  at  the  trial,  or  considered  by  the  supreme  court. 
These  objections  will  now  be  examined.     The  complaint 
is  upon  the  drafts,  and  also  for  money  lent  and  advanced 
by   the  plaintiff  to  the  defendant.     In  setting  forth  the 
cause  of  action  on^the  drafts,  they  are  averred  to  have 
been  made  on  the  days  when  they  appear  to  bear  date, 
and  to  have  been  then  indorsed  and  negotiated  by  Perry 
to   the  plaintiff;  these  averments  are   followed   by  the 
usual  statement  of  the  presentment  of  the  drafts,  their 
non-payment,  and  notice  thereof.  The  answer  specifically 
denies  the  allegations  of  the  complaint ;  it  then  proceeds 
*  (;iio  1  ^o  aver  that  Lynch,  the  cashier,  *made  the  drafts 
mentioned   in  the  complaint,  without   authority 
from  the  defendant,   and  without  any  consideration  re- 
ceived by  tbe  defendant.  In  this  connection,  it  is  denied, 
in  substance,  that  the  plaintiff  is  a  bond  fide  holder.     For 
a  still  furtJier  defence,  it  is  stated,  that  the  defendant  is  a 
banking  corporation ;  that  Lynch,  the  cashier,  confederated 
with  Perry  to  violate  tlie  laws  against  the  issue  of  time  bills 
and  notes ;  that,  with  this  intent,  the  drafts  in  the  com- 
plaint set  forth  were  made,  before  their  respective  dates, 
and  delivered   to  Perry,  without  any  consideration  re- 
ceived from  him,  and  that  Perry  indorsed  them  to  the 
l)laintiff;  and   that  the   plaintiff,   in   furtherance  of  the 
same  illegal  design,  advanced  the  money  upon  them,  re- 
ceiving in  advance  the  interest  which  would  accrue  be- 
fore the  times  when  they  severally  bear  date.  In  resi)ect 
to  the  ciiuse  of  action  for  money  loaned,  it  is  answered 
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tliat  those  moneys  were  loaned  and  advanced  on  the 
drafts,  and  not  otherwise,  and  that  the  drafts  were  made 
and  put  in  circulation,  with  the  illegal  intent  before 
specified,  and  the  plaintiff  knowing  they  were  so  made 
and  issued,  advanced  the  money  in  furtherance  of  the 
design. 

It  is  true,  that  the  complaint  does  not,  in  terms,  say 
that  Perry  lent  or  advanced  money,  but  it  does  set  forth 
the  issuing  and  delivery  to  him  of  certain  drafts.  That 
fact  being  tiiken  to  be  true,  as  stated,  it  is  a  legal  pre- 
sumption, that  the  consideration  was  money.  It  would 
not  affect  the  remedy,  if,  in  point  of  fact,  there  was  some 
other  sufficient  consideration ;  for  remedial  purposes,  the 
presumption  is  conclusive.  (6  N.  Y.  19;  16  Wend  659;  1 
Denio  107.)  It  is  also  true,  that  the  complaint  has  no 
averment  that  the  plaintiff  became  the  assignee  of  the 
consideration  on  which  the  drafts  were  based;  but  it 
does  state  that  the  plaintiff  became  the  indorsee  and 
holder;  and  we  have  shown,  in  the  preceding  discussion, 
that  the  indorsement  and  sale  of  the  drafts  was,  in  effect, 
un  assignment  of  whatever  debt  or  demand  they  were  in- 
tended to  be  the  evidence  of.  Undoubtedly,  it  would 
liave  been  a  more  precise  description  of  the  actual  case, 
if  the  averments  had  been,  that  Perry  lent  money  to 
the  defendant  and  received  therefor  certain  post-dated 
drafts,  which  were  worthless  and  void ;  that  he  *af-  ^  ^  ^ 
terwards  sold  and  indorsed  the  drafts  to  the  plain-  '■ 
tiff  for  full  value,  and  thereby  made  an  assignment  of  the 
consideration  on  which  they  were  founded.  The  pleader 
doubtless  preferred  not  to  concede  the  invalidity  of  the 
instruments,  and  therefore,  he  made  a  more  general  state- 
ment of  the  case.  His  theory  of  the  law  may  have  been 
•quite  different  from  ours;  but  in  all  fundamental  respects, 
the  facts  of  the  case  were  truly  averred. 

It  i  \  impossible  to  say,  that  the  cause  of  action  alleged 

was    "unproved    in    its    entire    scope     and     meaninp^." 

(Co(:v'  §  171.)     At  the  trial,  it;  appeared,  that  the  drafts 
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were  post-dated,  and,  therefore  (so  we  have  assumed), 
they  were  void.  But  the  averments  that  they  were  made, 
and  that  the  original  holder  indorsed  them  to  the  plain- 
tiff for  value,  Avere  proved  to  be  true  as  alleged,  and 
these  are  the  essential  'facts  which  constitute  the  claim 
in  controversy,  by  whatever  name  wo  call  it.  Again,  the 
answer  discloses  the  post-dated  character  of  the  instru- 
ments, and  the  sale  of  them  to  the  plaintiff;  and  these 
averments  being  true,  the  plaintiff's  title  to  recover  the 
consideration  cannot  be  denied.  It  appears  to  me,  there- 
fore, that  there  Avas  no  such  defect  in  the  pleadings,  as 
prevented  an  examination  of  the  transactions  in  ques- 
tion, in  all  their  aspects,  or  the  rendition  of  a  judgment 
on  the  whole  merits  of  the  controversy. 

But,  if  it  be  conceded,  that  our  theory  of  the  case 
might  have  been  resisted  at  the  trial,  on  the  ground  that 
the  pleadings  did  not  present  it,  then  the  further  diffi- 
culty to  be  now  overcome  is,  that  no  such  position  was 
taken.  On  the  contrary,  it  appears,  that  no  question 
whatever  was  raised  upon  the  sufficiency  or  insufficiency 
of  the  complaint  to  cover  the  whole  ground  of  the  litiga- 
tion. At  the  close  of  the  evidence,  it  was  conceded,  that 
there  was  no  question  of  fact,  and  a  verdict  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  the  court  on  a  case. 
Such  was  the  course  of  the  trial,  and  the  meaning  of  it 
was,  that  the  supreme  court  were  to  give  judgment  on 
the  verdict,  or  else  for  the  defendant,  as  the  law  should 
require  upon  the  facts  as  proved.  By  this  course,  which 
was  taken  by  consent,  questions  of  mere  form  and  vari- 
ence  were  waived,  and  the  supreme  court  were  asked  to 
declare  the  law,  as  they  should  adjudge  it  *to  be, 

^04-  I  ■. 

^  upon  a  statement  of  tho  controversy  to  be  made 
for  their  consideration.  If,  upon  that  statement,  the  plain- 
tiff was  entitled  to  a  judgment  on  the  verdict,  it  could  not 
rightfully  be  refused,  on  tho  ground  that  the  complaint 
in  the  case  did  not  allege  all  the  facts  necessary  to  such 
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a  judgment ;  and  there  is  nothing  to  show  that  the  deci- 
sion was  given  upon  any  such  ground. 

It  may  well  be  true,  as  we  were  told  on  the  argument, 
that  the  plaintiffs  counsel,  both  at  the  trial  and  in  the 
supreme  court,  failed  to  urge  the  particular  reasons 
which,  we  think,  entitled  the  plaintiff  to  recover.  There 
is  nothing  in  the  record  to  show  that  such  was  the  fact, 
and  there  is  no  law  or  rule  of  practice  which  required 
the  points  on  either  side  to  be  stated.  Nor  is  it  material, 
whether  the  case  was  well  presented  to  the  court  below, 
in  the  arguments  addressed  to  it.  It  was  the  duty  of  the 
judges  to  ascertain  and  declare  the  whole  law  upon  the 
undisputed  facts  spread  before  them ;  and  it  is  our  duty 
now,  to  give  such  a  judgment  as  they  ought  to  have  given. 
The  amount  due  to  the  plaintiff,  according  to  the  princi- 
ples of  this  opinion,  was  correctly  ascertained  by  the  ver- 
dict of  the  jury ;  and  we  think  that,  upon  the  facts  proved 
and  contained  in  the  statement  returned  upon  this  ap- 
peal, judgment  should  have  been  given  accordingly. 

The  judgment  appealed  from  must,  therefore,  be  re- 
versed, and  final  judgment  for  the  plaintiff,  according  to 
the  verdict,  must  be  rendered. 

Judgment  accordingly. 
Denio,  J.,  dissented. 
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Servitudes, — Diversion  of  JVcUer-oouree. 

Where  the  owner  of  aa  entire  tract  of  land  has,  by  an  artifldal  arrange^ 
ment,  imposed  a  burden  upon  one  portion,  for  the  benefit  of  another 
portion,  on  a  subsequent  sale  of  such  several  parcels  of  the  land  to  dif- 
ferent purchasers,  the  grantee  of  the  servient  tenement  takes  the  same- 
charged  with  the  servitude  thus  openly  and  visibly  attached  to  it,  at 
the  time  of  hia  purchase. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  sixth  district,  where  a  judgment  in  favor  of  the  de-» 
fendant,  in  a  caae  tried  by  the  court,  without  a  jury,  had 
been  affirmed. 

This  was  an  action  to  recover  damages  for  diverting  a 
water-course,  and  flooding  the  plaiutifF^B  land.  It  ap- 
peared on  the  trial,  that  on  the  27th  of  March  1860,  one 
Owen  Chesebro  was  the  owner  of  forty  acres  of  land  on 
Elk  creek,  through  which  a  small  stream  of  water  ran, 
which,  in  its  natural  state,  would  have  overflowed  half  an 
acre  of  ground  which  he,  on  that  day,  conveyed  to  the  plain- 
tiff'for  building  purposes,.and  on  which  the  latter  erected  a 
dwelling-house  and  barn.  About  ten  years  previously,  the 
then  owner  of  the  tract  had  constructed  an  artificial  chan- 
nel, whereby  the  waters  of  the  stream  were  diverted  from 
their  natural  course,  and  carried  into  Elk  creek,  so  as  not 
to  overflow  the  land  granted  to  the  plaintiff.  On  the  1st 
April  1850,  Chesebro  conveyed  the  residue  of  the  premises 
*  f^aa  1  ^^  *^®  defendant;  who,  in  1854,  dammed  up  *the 
^  artificial  channel,  so  as  to  cause  the  stream  to  run 
in  its  original  bed,  and  to  overflow  the  plaintiff's  yard. 

The  judge  before  whom  the  case  was  tried  gave  judg- 
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ment  for  tho  defendant,  which  having  been  affirmed  at 
general  term,  tb©  plaintiflF  took  this  appeal. 

Ferry,  for  the  appellant. 
ScofiM,  for  the  respondent. 

Selden,  J. — Although  this  isi^an  action  of  a  very  trivial 
nature,  in  j-espect  to  the  amount  which  it  involves,  it 
nevertheless  embraces  principles  of  very  considerable 
importance,  and  should,  there  fare,  be  carefully  consi()ered. 
It  was  clearly  established  upon  the  trial,  that,  at  the  time 
when  the  plaintiff  purchased  and  took  a  conveyance  from 
Chesebro,  the  stream  in  question,  instead  of  running  in 
its  origiir.ll  channel,  through  the  entire  length,  and  across 
the  south  line  of  the  pUintiff's  lot,  had  been  turned 
through  an  artificial  channel,  across  the  north  line,  on  to 
the  other  portions  of  the  forty  acres,  and  thence  into  Elk 
creek ;  thus  leaving  the  whole  aS  the  southern  portion  of 
the  plaintiif's  lot,  upon  which  he  subsequently  built  his 
house  and  bam,  dry  and  free  from  the  incumbrance  of  the 
stream,  which  had  originally  spread  ov^r  a  considerable 
port^ion  of  the  lot.  It  did  not  distinctly  appear,  how  long 
the  stream  had  run  in  this  artificial  channel,  prior  to  the 
convevance  of  the  lot  bv  Chesebro.  noi-  do  I  deem  this  of 
any  importance;  it  was  several  months,  at  least.  The 
question  is,  whether,  after  conveying  this  lot  and  its  ap* 
purtfmances  to  the  plaintiff,  with  the  stream  then  running, 
in  the  artificial  channel,  on  to  adjoining  premises  of  hia 
own,  either  he,  or  his  grantees,  would  have  a  right  after- 
wards to  obstruct  this  channel,  and  turn  the  water  back 
through  its  original  course  across  the  entire  lot. 

The  owner  of  real  estate  has,  during  his  ownership, 
entire  dominion  and  control  over  its  various  natural  qual* 
ities,  and  may  dispose  of  and  arrange  them  at  will.    He 
mav  alter  the  *natural  distribution  of  those  qaali- 
ties,  so  as  essentially  to  change  the  relative  value  '■ 
of  the  different  parts;  and  may,  in  a  great  variety  of 
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ways,  make  one  portion  .of  the  premises  subservient  to 
another.  The  precise  question  in  this  case  is,  whether 
an  owner,  who,  by  such  an  artificial  arrangement  of  the 
material  properties  of  his  estate,  has  added  to  the  advan- 
tages and  enhanced  the  value  of  one  portion,  can,  after 
selling  that  portion,  with  those  advantages  openly  and 
visibly  attached,  voluntarily  break  up  the  arrangement, 
and  thus  destroy  or  materially  diminish  the  «ralue  of  the 
portion  sold. 

The  rule  of  the  common  law  on  this  subject  'is  well 
settled.  The  principle  is,  that  where  the  owner  of  two 
tenements  sells  one  of  them,  or  the  owner  of  an  entire 
estate  sells  a  portion,  the  purchaser  takes  the  tenement, 
or  portion  sold,  with  all  the  benefits  and  burdens  which 
appear,  at  the  time  of  the  sale,  to  belong  to  it,  as  between 
it  and  the  property  which  the  vendor  retains.  This  is 
one  of  the  recognised  modes  by  which  an  easement  or 
servitude  is  created.  No  easement  exists,  so  long  as 
there  is  a  unity  of  ownership,  because  the  owner  of  the 
whole  may,  at  any  time,  re-arrange  the  qualities  of  the 
several  parts ;  but  the  moment  a  severance  occurs,  by 
the  sale  of  a  part,  the  right  of  the  owner  to  redistribute 
properties  of  the  respective  portions  ceases;  and  ease- 
ments or  servitudes  are  created,  corresponding  to  the 
benefits  and  burdens  mutually  existing  at  the  time  of  the 
sale.  This  is  not  a  rule  for  the  benefit  of  purchasers 
only,  but  is  entirely  reciprocal ;  hence,  if,  instead  of  a 
benefit  conferred,  a  burden  has  been  imposed  upon  the 
portion  sold,  the  purchaser,  provided  the  marks  of  this 
burden  are  open  and  visible,  takes  the  property  with  the 
servitude  upon  it.  The  parties  are  presumed  to  contract 
in  reference  to  the  condition  of  the  property  at  the  time 
of  the  sale,  and  neither  has  a  right,  by  altering  arrange- 
ments then  openly  existing,  to  change  materially  the  re- 
lative value  of  the  respective  parts.* 

'  Cannon  d.  Boyd,  78  Penn.  St.  179.    But  the  presumption  that  the 
parties  contracted  with  reference  to  the  visible  physical  condition  of  the 
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These  principles  are  so  obviously  just,  that  we  might 
be  warranted  in  applying  them  to  the  present  case,  for 
that  reason  alone ;  but  they  are  also  sustained  by  ample 
authority.     The  *olde8t  case  on  the  subject  ap-     ^ 
pears  to  be  that  of  Coppy,  11  Hen.  VII.,  25,  cited  ^ 
from  the  Year  Books  by  Gale  and  Whately,  in  their  work 
on  Easements,  page  41.     That  was  an  action  on  the  case 
for  stopping  a  gutter,  running  from  the  building  of  the 
plaintiff,  over  the  adjoining  building  of  the  defendant.. 
The  plea  was,  that,  within  the  time  of  memory,  both 
buildings  had  belonged  to  the  same  individual,  who  had 
sold  one  of  them  to  the  plaintiflF  and  the  other  to  the  de- 
fendant; and  that  the  easement,  if  it  ever  existed,  was 
extinguished  by  this  unity  of  ownership ;  but  the  court 
held  this  to  be  no  defence.     It  was,  however,  conceded^, 
that  if  th^  owner  of  both  tenements,  before  selling  either,, 
had  destroyed  the  gutter,  and  then  sold,  the  gutter  could 
not  have  been  restored.     This  case  was  identical  in  prin- 
ciple with  the  present,  and  fully  sustains  what  has  been 
here  said ;  it  shows,  that,  if  the  owner  of  an  entire  prop- 
erty wishes  to  put  an  end  to  a  burden,  which  has  been- 
imposed  upon  one  portion  for  the  benefit  of  another,  he 
must  do  so,  before  he  sells  the  portion  benefited. 

But  the  leading  case,  and  the  one  which  has  always 
been  regarded  as  settling  the  law  upon  this  subject,  is 
Nicholas  v.  Chamberlain  (Cro.  Jac.  121),  in  which,  to  use 
the  language  of  Croke, "It  was  held  by  all  the  court, 
upon  demurrer,  that,  if  one  erect  a  house,  and  build  a 
conduit  thereto,  in  another  part  of  his  land,  and  convey 
water  by  pipes  to  the  house,  and  afterwards  sell   the. 

property,  at  the  time,  may  be  repelled,  by  actual  knowledge,  on  the  part  of 
the  contracting  parties,  of  facts  which  negative  any  deduction  to  be  drawn 
from  the  apparent  condition.  Simmons  «.  Cloonan,  47  N.  Y.  3.  And  the 
role  IB  confined  to  cases  in  which  there  is  an  apparent  sign  of  servitude 
on  the  part  of  the  other  tenement,  which  would  indicate  its  eidstence  to  a 
peraon  reasonably  familiar  with  the  subject,  upon  an  inspection  of  the 
premises.    Butterworth  v,  Crawford,  46  N.  Y.  849. 
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house,  with  the  appurtenances, excepting  thcLind,  or  kcU 
the  land  to  anotlier,  reserving  to  himself  the  house,  the 
conduit  and  pipes  puss  with  the  house,  because  it  is 
necessary  and  quasi  appendant  thereto;  and  he  shall 
havo  liberty,  by  law,  to  dig  in  the  land  for  amending  the 
pipes,  or  making  them  new,  as  the  case  may  require." 
The  authority  of  this  case  has  never  been  shaken,  but,  on 
the  contrary,  it  has  been  referred  to,  with  approbation, 
in  all  the  subsequent  cases  in  which  this  question  has 
been  involved. 

The  same  doctrine  was  laid  down  in  the  case  of  Rolbins 
V.  Bamee  (Hob.  131).  It  was  there  held,  that  when 
•one  of  two  adjoining  houses  was  originally  built  in  sm!i 
a  manner  that  one  overhung  a  portion  of  the  otlicr,  ;il- 
♦  ^{^^  1  ^'^^^^'^  ^^**  overhanging  *was  originally  wrongful, 
yet,  if  both  houses  should  come  afterwards  to  be 
•owned  by  one  individual,  and  he  should  sell  them  to  dif- 
ferent persons,  without  alteration,  the  purchaser  of  the 
•overhanging  house  would  tltereby  acquire  a  right  to 
maintain  his  house  in  that  condition,  and  when  it  de* 
cayed,  to  pull  it  down  and  bnild  anotlier  of  the  same  de- 
scription. But  the  court,  at  the  same  time,  held;  that 
:although  the  overha,nging  was  at  first  rightful,yet,  if  one, 
•owning  both  houses,  at  the  same  time,  had  removed  tlie 
overhanging  portion,  and  then  sold  to  different  persons. 
the  overhangii^g  could  never  be  renewed ;  because  tlio 
houses,  as.  the  court  sa)',  "  must  I)e  taken  as  they  tvere  at  the 
time  of  the  corweyance.^*  The  whole  principle  is  contained 
in  th«  few  words  here  quoted. 

There  are  several  American 'cases  holding  the  same 
doctrine.  The  first  to  which  shall  I  refer  is  tint  of  Neiv 
Ipatmch  Fajstory  v.  Batchddor  (3  N.  H.  190).  A  tract  of 
land  had  been  conveyed  by  metes  and  bounds,  havii^ 
upon  it  a  mill ;  and,  at  the  time  of  the  conveyance,  there 
was  a  raceway  to  conduct  the  water  from  the  mill,  run- 
ning along  the  side  of  the  natural  stream,  beyond   the 

bounds   of  the   land   granted,   intp    othef  lands   of  the 
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grantor,  and  then  discharging  the  water  into  the  natural 
stream.  The  court  held,  that  a  right  to  have  the  water 
flow  off,  uninterruptedly,  through  the  whole  extent  of  the 
raceway,  passed  as  appurtenant  to  the  milL  It  has  been 
suggested,  that  the  decision  in  this  case  was  produced  by 
the  peculiar  phraseology  of  the  deed,  which  mentioned 
**  water  privilepres  and  all  other  privileges  annexed  to  or 
belonging  to  said  premises;"  but  no  stress  is  laid  upon 
this  language,  by  the  court,*  in  deciding  the  case.  On 
the  contrary,  it  is  put  expressly  upon  the  principle  of 
the  case  of  Nicholas  v.  Chamberlain.  The  chief  justice 
quotes  that  case  at  length,  and  then  says:  "The  rule 
here  laid  down  seems  to  be  founded  in  sound  reason  and 
good  sense,  and  to  apply,  in  all  its  force,  to  the  case  now 
before  us." 

Another  case,  equally  in  point,  is  that  of  Uaifsi  States 
V.  Appleton  (1  Sumner  492).  A  block  of  buildings  was 
erected  in  Boston,  in  1808,  consisting  of  a  central  build- 
ing and  two  wings,  with  a  piazza  in  front  of  the  central 
building,  and  side-doors  *in  the  wings,  which  ^ 
opened  on  and  swung  over  the  piazza,  the  upper  *- 
part^  of  which  were  used  as  windows.  The  wings  were 
conveyed,  in  1811,  to  different  parties,  without  mention- 
ing the  side-doors,  and,  in  1816,  the  central  building  was 
Rold  to  the  United  States.  It  was  held,  that  the  use  of  the 
side-doors  and  windows  passed  as  appurtenances,  without 
any  reference  to  the  length  of  time  during  which  they 
had  been  used.  In  this  case  also,  the  case  of  Nicholas  v. 
Chamberlain  (supra)  was  referred  to  and  relied  upon  by 
Judge  Story.  The  same  judge  has  also  fully  recognised 
the  doctrine,  in  the  previous  case  of  Hazard  v.  Robinson 
(3  Mason  272). 

I  shall  not  cite  that  large  class  of  cases,  in  which  vari- 
ous privileges  and  easements  have  been  held  to  pass  as 
appurtenances,  where  the  conveyance  uses  some  compre- 
hensive word,  such  as  manor,  messuage,  farm,  mill,  and  tlie 

like,  as  descriptive  of  the  whole  subject  of  the  grant,  be- 
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cause  those  cases  are  explained,  upon  the  ground,  that  all 
the  privileges  in  use,  as  parts  of  the  thing  conveyed,  are 
virtually  included  in  the  general  designation  of  the  thing 
as  a  whole.  This  criticism,  however,  has  no  application 
to  the  cases  already  cited,  nor  to  that  to  which  I  will 
next  refer,  namely,  Thayer  v.  Payne  (2  Cush.  327).  The 
plaintiff  and  defendant  were  the  owners  and  occupants  of 
adjoining  lots  of  land,  the  defendant  having  derived  his 
title  from  the  plaintiff;  at  the  time  of  the  conveyance 
fronf  the  plaintiff  to  the  defendant,  there  was  a  drain  from 
the  defendant's  cellar,  loading  through  the  plaintiff's 
premises,  to  an  outlet  beyond ;  this  drain  was  not  men- 
tioned in  the  deed.  The  drain  being  out  of  repair,  the 
defendant  entered  the  premises  of  the  plaintiff,  for  the 
purpose  of  opening  it;  and  for  this  entry  the  action  w^as 
brought.  It  was  held,  that  the  defendant  had  a  right  to 
maintain  the  drain,  and  to  enter  upon  the  plaintiff's  prem- 
ises for  the  purpose  of  repairing  it,  notwithstanding  the 
deed  contained  the  following  clause :  "  To  have  and  to 
hold  the  afore-granted  premises,  with  the  privileges  and 
appurtenances  thereto  belonging,  at  the  time  of  the  pur- 
chase thereof  by  the  said  Thayer  and  French ; " — and,  not- 
withstanding it  appeared,  that  the  drain  had  no  existence 
*  'ill  1  ^^  the  time  referred  *to  in  this  clause,  it  having 
been  constructed  afterwards,  but  before  the  con- 
veyance to  the  defendant  The  decision  was  put  upon 
the  ground,  that,  as  the  plaintiff  owned  both  lots  at  the 
time  of  his  convej^ance  to  the  defendant,  and  as  the 
drain  was  then  in  existence  and  use,  it  passed  as  an  ap-  * 
purtenance,  without  being  mentioned,  and  without  even 
the  use  of  the  word  appurtenances ;  and  hence,  it  could 
not  be  affected  by  the  clause  in  the  deed.  It  is  hardly  pos- 
sible to  conceive  of  a  stronger  case  than  this,  for  the  sup- 
port of  the  principles  here  advanced.' 

There  are  one  or  two  other  classes  of  cases,  which,  by 

» See  Roberts  «.  Roberts,  7  Laos.  56 ;  s.  o.  55  N.  Y.  275. 
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the  distinctions  they  involve,  present  the  principles  upon 
which  this  case  depends  in  so  clear  a  light,  that  it  may  be 
well  to  advert  to  them.  One  of  these  classes  comprise? 
those  cases  which  relate  to  the  obstruction  of  windows. 
It  is  well  settled,  that,  as  a  general  rule,  if  the  owner  of 
a  building  has  windows  overlooking  an  adjoining  lot,  the 
owner  of  the  latter  may  build  directly  in  front  of  the 
windows,  so  as  entirely  to  obstruct  their  light,  unless  they 
are  shown  to  be  ancient.  If,  however,  both  proprietors 
obtained  their  title  from  a  common  source,  the  same 
grantor  having  conveyed  the  tenement  with  the  windows 
to  one,  and  the  ground  overlooked  to  another,  the  win- 
dows cannot  be  obstructed ;  and  the  reason  is,  that  the 
relative  qualities  of  the  two  tenements  must  bo  consid- 
ered as  fixed  at  the  time  of  their  severance,  each  retains, 
as  between  it  and  the  other,  the  properties  then  visibly 
attached  to  it,  and  neither  party  has  a  right  afterwards 
to  change  them.' 

These  principles  are  distinctly  stated  in  a  ver}'-  early 
case,  viz.,  Cox  v.  Matthews  (Ventris  237),  which  was  an 
action  for  stopping  lights.  Lord  Hale  laid  down  the 
rule  in  this  case  ^s  follows :  "  That  if  a  man  builds  a  house 
upon  his  own  ground,  he  that  hath  the  contiguous  ground 
may  build  upon  it  also,  though  he  doth  thereby  stop  the 
lights  of  the  other  house ;  for,  cujus  est  solum^  ejus  est  mque 
ad  codum;  and  this  holds,  unless  there  be  a  custom  to  the 
contrary,  as  in  London.  But  in  an  action  for  stopping  of 
his  light,  a  man  need  not  declare  of  an  ancient  house ;  for 
if  a  man  should  build  an  house  on  his  own  ground,  and 
then  grant  the  *house  to  A.,  and  grant  certain 
land  adjoining  to  B.,  B.  could  not  build  to  the  ^ 
stopping  of  its  lights,  in  that  case."  The  first  portion  of 
the  rule  here  laid  down,  although  well  established  in 

'The  contrary  doctrine  is  held  in  Doyle  «.  Lord,  64 N.  Y.  439,  per  Earl, 
J.,  rejecting  the  dictum  oL  Selden,  J.,  in  the  text.  See  Shipman  v.  Beers, 
2  Abb.  N.  C.  435.  And  the  same  point  has  been  ruled  in  Pennsylvania, 
Maynard  «.  Esher,  17  Peon.  St.  222 ;  HaveFstick  v.  Sipe,  33  Ibid.  868. 
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Eri^^lind,  has  not  been  adopted  in  this  state;  but,  on  the 
contrary,  was  expressly  rejected,  in  the  case  o^  Parker  v. 
Fi)ote  (19  Wend.  309),  for  the  reasons  there  given.  This 
decision,  however,  has  no  bearing  npon  the  doctrine,  that, 
if  a  man  builds  a  house,  at  the  same  time  owning  both 
the  site  of  the  house  and  the  adjoining  land,  and  then 
sells  the  house,  neither  he  nor  his  grantees  can  afterwards 
bail  I  upon  the  vacant  ground,  so  as  to  obstruct  the  win- 
dows of  the  house. 

I  will  refer  to  one  or  two  of  the  cases  on  this  latter 
br.iiicli  of  the  rule,  laid  down  by  Lord  Hale  in  Cox  v. 
Mjit'JteW3,  for  the  purpose  of  showing  that  the  principle 
upon  wUi.'h  they  rest  is  identical  with  that  involved  in 
the  present  case.  Palmer  v.  Fletcher  (1  Lev.  122,  s.  c.  1 
Sid.  167)  was  an  action  for  stopping  lights.  It  appeared, 
thittlie  owner  of  land  erected  a  house  upon  it,  and,  af- 
ter selling  the  house  to  one,  sold  the  vacant  ground  to 
another,  who  obstructed  the  windows  of  the  house. 
Tlie  court  held,  that  neither  the  builder  of  the  house 
himself,  nor  any  one  claiming  under  him,  had  a  right  to 
build  upon  the  vacant  ground,  so  as  to  interfere  with  the 
existing  windows,  giving,  as  a  reason,  that  the  grantor 
of  the  house  could  not  derogate  from  his  own  grant. 
Kelyng,  J.,  however,  said,  that  if  the  vacant  ground  had 
been  sold  first,  and  the  house  afterwards,  the  purchaser 
of  the  ground  might  then  have  stopped  the  lights;  but 
TwiSDBN,  J.,  denied  this,  saying  that,  "  whether  the  land 
be  sold  first  or  afterwards,  the  vendor  of  the  land  canno% 
stop  the  lights  of  the  house,  in  the  hands  of  the  vendor 
or  his  assignees ;  and  cites  a  case  to  be  so  adjudged*" 

If  we  consider  the  reason  of  the  rule,  we  shall  see  at 
once  that,  in  this  conflict  of  opinion,  Mr.  Justice  Twis- 
DEN  was  clearly  right.  The  principle  is  that  so  concisely 
stated  in  Bobbins  v.  Barms  (supra),  that,  upon  the  sever- 
ance of  two  tenements  belon|a;ing  to  the  same  owner,  by 
the  conveyance  of  one  or  both,  they  must  be  taken  as 
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they  were  at  the  time  of  the  *conveyance.  I^»  r  #  ^i  q 
therefore,  the  owner  retains  the  tenement  bene-  •• 
fited,  and  sells  that  npon  which  the  burden  has  been  im- 
posed, the  purchaser  takes  the  latter  with  the  burden  or 
servitude  annexed.  The  time  during  which  the  lights 
have  been  enjoyed,  has  nothing  to  do  with  the  rule  in 
these  cases ;  whether  they  have  existed  for  twenty  years, 
or  for  a  singlfO  day,  they  are  equally  protected.  The  doc- 
trine has  been  adhered  to  in  all  the  later  English  cases. 
(Bitnet'e  v.  Bower ^  Ry.  &  Moo.  24;  Cmnpton  v.  Richards^ 
1  Price  27 ;  CaatU  v.  Grahom,  1  Moo.  A  Malk.  896.) 

I  will  refer,  upon  this  point,  to  but  a  single  American 
case,  viz.,  Story  v.  Odin  (12  Mass.  167).  This  was  an 
action  for  stopping  lights  not  ^Uleged  to  be  andenJt.  The 
essential  facts  of  the  case,  and  the  point  of  the  decision, 
are  very  clearly  stated  in  the  following  extract  from  the 
opinion  of  Jackson,  J. :  "The  town  of  Boston,  in  the  year 
1795,  owned  the  two  pieces  of  land  now  owned  by  the 
plaintiff  and  defendant;  they  then  sold  to  the  plaintiff 
the  piece  now  owned  by  him;  this  piece  then  had  upon 
it  a  building,  like  that  afterwards  erected  by  the  plain- 
tiff upon  the  same  foundations,  and  with  doors  and  win- 
dows corresponding  to  those  in  the  new  building.  This 
gru\t  being  tvithotU  any  exception,  or  any  reservation  of  a 
right  to  huild  upon  the  adjoining  groujui,  or  to  stop  the  lights 
in  tfie  building  which  tkey  sold,  it  is  clear,  that  the  grantors 
tliemselvos  could  not  afterwards  lawfully  stop  those 
lights,  and  thus  defeat  or  impair  their  own  grant.  As 
they  could  not  do  this  themselves,  so  neither  could  they 
convey  a  right  to  do  it  to  a  stranger.  No  lapse  of  time 
was  necessary  to  confirm  this  right  to  the  plaintiff."* 

The  case  is  important,  because  it  expressly  shows  that 
the  court  considered  the  question,  whether  it  is  incum- 
bent upon  the  purchaser  to  secure,  by  covenant,  existing 
benefits  not  naturally  belonging  to  the   tenement  pur- 

'(See  Whceldon  «.  Burroughs,  20  AUx  L.  J.  607. 
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chased,  but  previously  conferred  upon  it,  at  the  expense 
of  other  lands  of  the  grantor ;  or  whether  the  grantor 
must  himself  guard  against  transferring  the  right  to  such 
benefits.  The  conclusion,  as  we  have  seen,  was,  that 
such  benefits  remained  attached  to  the  tenement  con- 
veyed, unless  the  right  to  subvert  them  is  expressly  re- 
served. 

4t  c-tAi  *There  is  still  another  class  of  cases  which 
illustrate  and  support  the  same  doctrine.  If  a 
man  has  a  house  standing  directly  upon  the  line  of  his 
lot,  he  has,  in  general,  no  remedy  against  the  owner  of 
the  adjoining  ground,  who,  by  excavating  upon  his  own 
land,  has  weakened  the  foundation  of  the  house  so  as  to 
cause  it  to  fall.  So,  also,  if  the  house  is  partially  sup- 
ported by  a  building  upon  the  adjoining  lot,  the  owner  of 
the  latter  building  may  pull  it  down,  although,  in  conse- 
quence of  its  removal,  the  house  should  fall.  If,  however, 
the  house  and  the  adjoining  premises  have  both  belonged 
to  the  same  individual,  at  any  time  subsequent  to  the 
building  of  the  house,  the  owner  of  the  house  would,  upon 
the  severance  of  the  two  tenements,  have  acquired  a 
right  to  all  the  support  at  that  time  afforded  by  the  ad- 
joining premises. 

The  cases  on  this  subject  are  numerous,  but  I  will  refer 
to  two  only.  Peyton  v.  Mayor,  dtc,  of  London  (9  Barn.  & 
Ores.  725)  was  an  action  on  the  case  to  recover  damages 
for  pulling  down  an  adjoining  house,  in  consequence  of 
which  the  plaintiff's  house  was  impaired  and  partly  fell. 
It  was  held,  that,  as  the  plaintiff  had  not  alleged  or 
proved  any  right  to  have  his  house  supported  by  the  de- 
fendants, he  was  bound  to  protect  himself  by  shoring.  It 
was,  howevsr,  impliedly  conceded,  that,  if  the  houses  had 
been  built  or  ow«ied  by  the  same  person,  and  afterwards 
passed  into  different  hands,  such  a  right  would  have  ex- 
isted. Lord  Tentbrden,  in  giving  his  reasons  for  the  de- 
cision, says:  "It  did  not  appear,  whether  the  two  houses 

liad  been  erected  at  the  same  time,  or  at  different  times: 
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from  their  construction,  it  seems  likely  that  they  were 
built  at  or  about  the  same  time.  The  freehold  was  then 
in  different  hands;  and  as  the  governors  of  the  hospital 
(the  defendants)  are  not  likely  to  have  bought  or  sold  in 
modern  times,  it  is  probable,  that  the  freehold  was  also 
in  different  hands  when  the  houses  were  built."  This 
seems  plainly  to  imply,  that,  if  the  houses  had  been  in 
the  same  hands,  when  built,  an  easement,  or  right  to  sup- 
port, would  have  existed. 

Chancellor  Walworth,  in  the  case  of  Lasala  Y.HoCbrook 
(•4  Paige  160),  adverts  to  the  same  distinction.  The 
object  of  *tho  action  there  was,  to  obtain  ^^n^t^-i^^ 
injunction,*  restraining  the  defendants  from  exca-  *■ 
vating  upon  their  own  lot  in  Ann  street,  in  the  city 
of  New  York,  so  as  to  endanger  the  walls  of  a  church 
standing  upon  the  adjoining  lot ;  the  object  of  the  defend- 
ants, in  excavating,  was  to  erect  a  building  upon  their 
lot.  It  was  held,  that,  if  a  person,  in  excavating  for  the 
improvement  of  his  own  lot,  digs  so  near  the  foundation 
of  a  house  on  an  adjoining  lot,  as  to  cause  it  to  settle  or 
fall,  he  will  not  be  liable  for  the  injury,  if  he  has  exercised 
ordinary  care  and  skill  in  making  the  excavation.  But 
the  chancellor  said:  "There  is  another  class  of  cases, 
however,  where  the  owner  of  the  building  on  the  adjacent 
lot  is  entitled  to  full  protection  against  the  consequences 
of  any  new  excavation,  or  alteration  of  the  premises 
intended  to  be  improved,  by  which  he  may  be  in  any  way 
prejudiced.  These  are  ancient  buildings,  or  those  which 
have  been  erected  upon  ancient  foundations,  and  which, 
by  prescription,  are  entitled  to  the  special  privileire  of 
being  exempted  from  the  consequences  of  the  spirit  of 
reform  operating  upon  the  owners  of  the  adjoining  lots; 
and  also  those  which  have  been  granted,  in  their  present  sif na- 
tion, by  the  owners  of  such  adjacent  lots,  or  by  those  under 
whom  they  have  derived  tJieir  title"  It  will  be  seen,  there- 
fore, that  there   is   an   entire   concurrence   in   principle 

553 


515  Lampman  V,  Milks.  [June, 

Opinion  of  the  Court,  iper  Seldsk,  J. 

among  all  the  various  classes  of  cases  to  which  I  have 
referred. 

There  is  one  other  distinction,  having  a  direct  bearing 
lapon  this  question,  not  yet  adverted  to.  It  is  not  every, 
species  of  easement  which  passes,  as  a  m  itter  of  course,  by 
the  conveyance  of  one  of  two  tenements,  or  part  of 
H  single  tenement,  by  the  owner  of  both  or  the  whole. 
Easements,  or  servitudes,  are  divided  by  the  civil  code  of 
France  into  continuous  and  discontinuous ;  continuous  are 
defined  to  be  those,  of  which  the  enjoyment  is,  or  may  be, 
continual,  without  the  necessity  of  any  actual  interference 
by  man ;  as,  a  water-spout,  or  right  to  light  or  air ;  dis- 
continuous are  those,  the  enjoyment  of  which  'can  be  had 
only  by  the  interference  of  man ;  as,  rights  of  way,  or  a 
right  to  draw  water. 

Servitudes  are  also  divided,  ty  the  same  code,  into 
"apparent"  and  "non-apparent."  The  analogy  between 
the  common  *law  and  the  French  code  in  this  re- 
^  spect,  would  seem  to  indicate,  as  suggested  by 
Messrs.  Gale  &  Whately,  a  common  origin.  The  sub- 
stance of  those  divisions  may  be  distinctly  traced 
in  the  common-law  cases;  and  it  will  be  found, 
that  those  easements  which,  according  to  this  classi- 
fication, are  termed  discontinuous,  pass  upon  a  sev- 
erance of  tenements  by  the  owner,  only  when  they 
are  absolutely  necessary  to  the  enjoyment  of  the  prop- 
erty conveyed.  Gale  &  Whately,  after  stating  the 
grounds  upon  which  easements  are  held  to  pass  in  such 
cases,  say :  **  This  reasoning  applies  to  those  easements 
only  which  are  attended  by  some  alteration  which  is,  in 
its  nature,  obvious  and  permanent;  or,  in  technical  lan- 
guage, to  those  easements  only  which  are  apparent  and 
continuous;  understanding,  by  apparent  signs,  not  those 
which  must  necessarily  be  seen,  but  those  which  may  be 
seen  or  known,  on  a  careful  inspection  by  a  person  ordi- 
narily conversant  with  the  subject."    (Gate  &  Whately 

on  E  »^Jomcuts,  p.  40.) 
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This  distinction  may  serve  to  explain  a  few  of  the 
cases,  particularly  in  Massachusetts,  which  might  other- 
wise seem  to  be  in  conflict  with  the  numerous  cases 
which  have  been  cited.  In  the  present  case,  the  servi- 
tude was  not  only  permanent,  but  perfectly  obvious  and 
apparent,  at  the  time  of  the  conveyance  to  the  plaintiff, 
and  must,  therefore,  according  to  all  the  authorities,  have 
passed  by  the  deed.  The  judgment  should,  therefore, 
be  reversed,  and  there  should  be  a  new  trial,  with  costs 
to  abide  the  event. 

Judgment  reversed,  and  new  trial  awarded.* 


*  People  v.  Bowen  and  others.  [  *  517 

CoTistitutional  Law, — Enactment  of  Siatuies, 

The  governor  has  p&wet  to  approve  a  bill,  after  the  adjoamment  of  the 
legislature,  which  was  presented  to  him  within  ten  days  previously 
thereto. 

Whether  a  special  act  of  incorporation  be  necessary  in  a  particular  case, 
notwithstanding  the  existence  of  a  general  law,  rests  wholly  in  the  legis- 
lative discretion.  ^ 

People  «.  Bowen,  80  Bar').  24.  affirmed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  first  district,  where  a  judp^ment  in  favor  of  the 
defendants,  on  a  demurrer  to  the  complaint,  had  been  re 
versed.     (Reported  below,  30  Barb.  24.) 

•  For  a  criticism  of  this  case,  sec  4  Am.  L.  Rev.  50-1. 
1  See  Clilbert  Elevated  Railroad  Co.,  70  N.  Y.  841. 
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This  was  an  action  in  the  nature  of  a  quo  warrantoy 
against  the  defendants,  for  assuming  to  be,  and  acting  as, 
a  corporation,  without  authority  of  hiw. 

The  complaint  alleged,  that  the  defendants  had  associ- 
ated themselves  together,  and  claimed  to  be  a  corporation, 
and  were  unlawfully  acting  as  a  corporation,  under  an  al- 
leged act  of  the  legislature,  entitled  "  an  act  to  incorpo- 
rate the  Metropolitan  Gas-light  Company  of  the  city  of 
New  York,"  passed  the  17th  day  of  April  1855;  and 
averred,  that  although  the  bill  passed  the  assembly  on 
the  5  th  April  1855,  and  the  senate,  on  the  13th  April, 
yet,  that  it  was  not  approved  by  the  governor,  until  the 
17th  April,  after  the  adjournment  of  the  legislature,  and 
never  became  a  law ;  and  further  insisted,  that,  if  duly 
approved  by  the  governor,  it  was  unconstitutional  and 
void.  The  defendants  demurred  to  the  complaint.  It 
was  insisted  on  the  argument,  that  the  act  was  unconsti- 
tutional, because  the  subject-matter  was  provided  for  by 
a  general  law. 

*The  court  below,  at  special  term,  sustained 
518  1  .  . 

-•  the  demurrer,  and  gave  judgment  for  the  defend- 
ants, which  having  been  reversed  at  general  term,  this 
appeal  was  taken. 

Slosson  and  Johnson^  for  the  appellants. 

EvartSj  for  the  respondents. 

Denio,  J. — The  provision  of  the  constitution  under  con- 
sideration seems  to  me  naturally  to  refer  to  two  classes  of 
cases,  namely,  to  bills  in  respect  to  which  the  two  houses  of 
the  legislature  and  the  governor  shall  agree  in  sentiment ; 
and,  secondly,  to  those  in  which  they  shall  differ.  In  re- 
spect to  the  former  class,  the  provision  is  extremely  brief. 
After  declaring  that  "  every  bill  which  shall  have  passed 
the  senate  and  assembly  shall,  before  it  becomes  a  law, 
be  presented  to  the  governor,"  it  adds, "  if  he  approves,  he 
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shall  sign  it; "  and  this  is  all  which  is  said  respecting 
bills  where  there  shall  be  a  concurrence  on  the  part  of 
the  governor  with  the  houses.  The  remainder  of  the 
section  is  devoted  exclusively  to  the  consideration  of 
cases  in  which  the  governor  shall  not  approve  of  bills 
which  have  been  presented  to  him  on  the  part  of  the 
houses ;  and  the  subject  of  those,  in  respect  to  which 
there  has  been  no  difference  of  opinion,  is  not  again  ad- 
verted to. 

Specific  directions  are  given  for  the  purpose  of  bring- 
ing about  a  reconsideration,  by  the  senate  and  assembly, 
of  bills  to  which  the  governor  shall  have  objected ;  and  a 
new  scrutiny  is  required  to  be  had,  under  which  such 
bills  are  to  become  laws,  notwithstanding  the  governor's 
objections,  provided  two-thirds  of  all  the  members  pres- 
ent in  each  house  shall  so  determine.  The  case  was  then 
to  be  provided  for,  where  the  governor  should  neglect  or 
refuse  to  act  upon  a  bill ;  such  neglect  is  not  to  be  per- 
mitted to  thwart  the  will  of  the  legislature ;  and  the  re- 
mainder of  the  section  is  occupied  with  a  provision  to 
meet  that  case ;  it  is  as  follows :  "  If  any  bill  shall  not  be 
returned  by  the  governor,  in  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall 
be  a  law,  in  *like  manner  as  if  he  had  signed  it,  ^ 
unless  the  legislature,  by  their  adjournment,  pre-  •- 
vent  its  return,  in  which  case  it  shall  not  be  a  law." 
(Art.  IV.,  §  9.)  It  is  plain,  that  this  relates  exclusively 
to  bills  which  the  governor  has  neglected  to  approve  and 
sign.  It  is  such  bills,  and  not  those  which  he  has  ap- 
proved and  signed,  which  are  not  to  become  laws  on  ac- 
count of  a  premature  adjournment  of  the  legislature. 
The  provision  does  not  qualify  the  mandate  contained  in 
the  earlier  part  of  the  section,  by  which  it  is  enjoined 
upon  the  governor,  that,  if  he  approves  of  a  bill,  he  shall 
sign  it.  I  am,  therefore,  of  opinion,  that  there  is  nothing 
in  the  language  of  the  constitution  forbidding  the  ap- 
proving and  signing  of  a  bill  by  the  governor,  after  the 
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sesBion  of  the  legislature  shall  have  terminated  by  an  ad- 
journment. If  he  cannot  legally  do  so,  it  \b  on  account 
of  some  implication  arising  out  of  the  nature  of  the  sub* 
ject,  or  of  the  act  to  be  performed,  or  the  general  arrange- 
ments of  the  eonstitution. 

The  leading  idea  of  the  constitution  is,  that  a  concur- 
rence of  the  legislative  and  executive  brknches  shall 
always  be  sufficient  to  enact  a*  statute,  and  that,  in  certain 
cases,  the  two  houses  alone  shall  be  .sufficient;  but  this  is 
only  where  the  objection  of  the  executive  branch  shall 
have  been  considered  and  overrnled,  by  an  extraordinary 
majority  in  the  houses,  and  again,  where  the  governor 
neglects  his  duty  by  withholding  his  opinion. 

It  is  argued,  that,  upon  the  construction  which  I  have 
suggested,  no  time  whatever  is  fixed,  within  which 
bills  are,  in  such  cases,  to  be  signed,  and  that^  if  it  can  b^ 
done  after  the  adjournment,  it  may  be  done  at  any  indefi- 
nite period  thereafter;  and  that  the  inconvenienee  would 
arise,  that  it  might  remain  a  long  time  uncertain,  whether 
a  measure  which  has  received  the  assent  of  both  branchea 
of  the  legislature  should  eventually  be  a  'law  or  not. 
This  consequence  will  certainly  follow,  unless  there  is  an 
implication  arising  out  of  the  fixing  of  a  period  of  ten 
days  for  the  consideration  of  bills  presented  to  the  gov- 
ernor while  the  legislature  remain  in  actual  session.  It 
is  plain,  that  the  authors  of  the  constitution  considered 
that  period  ^sufficiently  long  for  the  performance 
-'  of  that  duty ;  and,  I  think,  he  would  not  be  justi- 
fied in  acting  upon  a  bill,  after  his  ten  days  had  elapsed^ 
whether  the  session  continued  or  not.  But,  if  this  were 
otherwise,  it  would  not  afford  a  reason  for  adding  to  the 
constitution,  by  a  judicial  determination,  a  qualification 
of  the  power  of  the  governor  to  approve  bills,  which  is 
not  contained  in  the  instrument.  The  constitution  does 
not  often  prescribe  detailed  provisions  for  the  regulation 
of  the  departments  of  the  government ;  a  general  power 
is  usunlly  conferred,  and  it  ia  then  left  to  the  legislature 
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to  provide  by  law  as  to  the  time  and  manner  oi  its  per- 
formance. 

But  if  we  concede  that  the  limitation  of  ten  days  does 
not  apply,  and  that  a  limitation  cannot  be  fixed  by  law.  I 
am  of  oi)iuion,  that  the  concession  would  not  authorial  a 
determination  against  tho  existence  of  the  right  to  ap- 
prove bills,  after  the  adjournment.  It  would  plainly  be 
the  duty  of  the  governor,  to  act  upon  such  bills  as  had 
been  left  in  his  hands  on  the  iidjournment,  at  the  earliest 
practicable  time  thereafter.  The  nature  of  the  duty,  and 
the  inconveniences  of  delay,  would  sufEciently  inculcate 
the  obligation  of  diligence  in  that  respect.  The  governor, 
it  is  true,  may,  by  neglecting  his  duty,,  betray  the  trust 
committed  to  him ;  and  so,  in  a  variety  of  ways,  he  may, 
by  otiicial  dereliction,  endanger  the  very  existence  of  the 
government. 

It  has  been  urged,  by  the  counsel  for  the  people,  that 
the  power  vested  in  the  governor  is  not  to  be  looked  upon 
in  the  light  of  a  participation  on  his  part  in  the  law-mak- 
ing power,  but  rather  as  an  authority  of  an  executive 
character,  to  require,  under  certain  circumstances,  a  recon- 
sideration by  the  legislature,  of  measures  already  adopt- 
ed by  it,  and  a  larger  proportion  of  concurring  voices  to 
be  given,  in  order  to  confirm  what  has  been  done.  This 
being  taken  to  be  the  nature  of  the  power,  it  is  further 
uri^ed,  that  it  cannot  be  applied  to  bills  left  in  the  gov- 
ernor's hands  at  the  period  of  adjournment,  although  the 
ten  days  allowed  for  consideration  had  not  expired ;  be- 
cause, as  it  would  then  be  impossible  for  him  to  require  a 
reconsideration,  and  as  that  is  the  only  function,  accord- 
ing to  the  argument,  confided  to  him,  it  having  become 
incapable  of  performance  introspect  to  such  bills,  r  ^  ^oi 
he  has  no  duty  to  perform  concerning  them.  In 
confirmation  of  this  view,  the  1st  section  of  the  3d  arti- 
cle is  referred  to,  which  purports  to  vest  the  legislative 
power  of  the  state  in  the  senate  and  assembly ;  whence, 
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it  is  argued,  that  no  portioA  of  such  power  can  reside 
elsewhere. 

The  question  as  to  the  nature  of  the  governor's  agency 
raises,  I  think,  rather  a  dispute  about  terms,  than  one 
concerning  the  substance  of  things.  Whatever  the  au- 
thority, touching  the  enactment  of  laws,  with  which  the 
governor  is  clothed,  shall  be  called,  it  is  of  the  same  gen- 
eral nature  with  that  which  is  exercised  by  the  members 
of  the  two  houses.  He  is  to  consider  as  to  the  constitu- 
tionality, justice  and  public  expediency  of  such  legisla- 
tive measures  as  shall  have  been  agreed  upon  by  the  two 
houses,  by  the  ordinary  majorities,  and  be  presented  to 
him ;  and  he  is  to  accord  or  withhold  his  approbation,  ac- 
cording to  the  result  of  his  deliberation.  This  is  plainly 
the  function  of  a  legislator.  The  sovereign  of  England, 
who  is  charged  with  the  same  duty  in  respect  to  acts  of 
Parliament,  is  considered  to  be  a  constituent  part  of  the 
supreme  legislative  power.  (1  Bl.  Com.  261.)  It  is  true, 
that  his  determination  to  disapprove  a  bill  deprives  it  of 
any  effect;  while  one  disallowed  by  the  governor  may 
yet  be  established  by  an  extraordinary  concurrence 
of  votes  in  the  houses.  Thus,  though  the  action  of  the 
executive  is  less  potential  here  than  in  England,  the  qual- 
ity of  the  act,  namely,  deliberating  and  determining  upon 
the  propriety  of  laws  proposed  to  be  enacted,  is  precisely 
the  same. 

Besides  making  his  determination,  the  governor  is  re- 
quired, in  case  it  is  unfavorable  to  the  law,  to  submit  his 
objections  to  the  legislature,  which  is  to  examine  them, 
and  again  pass  upon  them,  in  the  light  of  the  discussion 
which  they  have  thus  undergone.  To  my  mind,  it  is 
clear,  that  this  involves  a  participation,  on  the  part  of  the 
governor,  with  the  two  houses  of  the  legislature,  in  the 
enactment  of  laws.  It  would  not  be  correct  language  to 
say,  that  he  forms  a  branch  of  the  legislature,  for  the 
constitution  has  limited  that  designation  to  the  senate 
and  assembly;  but  it  would  be  equally  incorrect  to  affirm, 
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that  the  sanction  whicE  he  is  required  to  give  to  or 
*withhold  from  bills,  before  they  can  become  op-  ^ 
erative,  does  not  render  him  a  participator  in  the  ^ 
function  of  making  laws.  The  47th  number  of  "  The 
Federalist,"  written  by  Mr.  Madison,  treats  of  the  sepa- 
ration of  the  great  departments  of  the  government ;  and 
it  is  there  shown,  that  the  concurrence  of  the  executive 
magistrate  with  the  proper  legislature  in  the  enactment 
of  laws,  as  arranged  in  the  constitution  of  the  United 
States,  is  not,  in  spirit,  a  violation  of  the  principle,  so 
strongly  insisted  upon  by  Montesquieu  and  other  writers 
upon  constitutional  government,  that  constitutional  lib- 
erty cannot  exist  where  the  legislative  and  executive 
powers  are  united  in  the  same  person.  Mr.  Madison 
considers  the  qualified  veto  accorded  to  the  president  as 
effecting  a  partial  distribution  of  the  legislative  authority 
between  him  and  the  congress ;  but  argues  that  it  is  not 
objectionable,  because  neither  authority  can,  in  any  case, 
exercise  the  whole  power  of  the  other.  He  shows,  also, 
that  in  certain  states,  in  the  constitutions  of  which  the 
•principle  of  Montesquieu  is  laid  down,  in  terms,  with 
great  positiveness,  there  is  an  intermingling  of  the  legis- 
lative and  executive  departments  in  the  actual  arrange- 
ment of  the  details  of  government.  Our  own  constitution 
furnishes  another  example ;  for  though  it  is  declared  that 
the  whole  legislative  authority  shall  be  vested  in  the 
senate  and  assembly,  still  no  law  can  be  enacted,  which 
has  not  been  submitted  to  the  judgment  of  the  governor. 
His  agency  cannot,  therefore,  he  considered  as  merely  a 
power  to  refer  back  bills  for  further  consideration  by  the 
legislature ;  his  approval  is  regarded  as  generally  essen- 
tial to  the  enactment  of  laws,  though  his  disapproval  is 
not  necessarily  fatal  to  them,  but  may  be  overcome, 
where  the  legislature,  upon  a  consideration  of  his  objec- 
tions, shall  repass  them  by  an  extraordinary  majority. 

I  am,  therefore,  of  opinion,  that  it  is  not  a  just  construc- 
tion of  the  power  intrusted  to  the  governor,  to  consider  it 
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as  merely  an  authority  to  require  a  further  consideration 
of  bills  which  he  shall  disapprove.  In  one  respect,  the 
effect  of  the  governor's  determination  is  different,  when 
the  legislature  is  in  session,  and  when  it  is  not.  In  the 
*  523  "I  ^^^^^^  case,  if  he  approves,  the  *concurrence  of 
the  whole  law-making  power  is  secured,  precisely 
as  though  the  legislature  was  in  session ;  the  bill  has  re- 
ceived the  concurrence  of  all  the  functionaries  which  the 
constitution  requires  should  unite  in  enacting  a  perfect 
law.  He  cannot  state  objections,  for  there  is  no  public 
body  in  existenre  to  whom  they  can  be  submitted ;  if  he 
neglects  to  act,  which  he  will,  of  course,  do,  if  the  bill  is 
disapproved  of  by  him,  it  falls  to  the  ground  by  the  ex- 
press provisions  of  the  constitution ;  for  the  grounds  of 
his  disapproval  cannot  be  passed  upon  by  the  legislature. 
But  if  the  proposed  law  meets  with  his  approval,  there  is 
no  reason  why  the  public  will,  expressed  by  all  the  oflS- 
cial  bodies  and  persons  with  whom  the  constitution  has 
intrusted  the  province  of  making  laws,  should  fail  of 
effect. 

It  has  bi^en  argued,  that,  as  the  governor  cannot,  in  tha 
recess  of  the  legislature,  compel  the  reconsideration  of 
bills  to  which  he  is  unwilling  to  yield  his  consent,  he 
might  be  induced  to  approve  those  which  are,  in  some 
respects,  objectionable,  but  which  contain  other  provi- 
sions important  to  the  public  welfare.  This  argument  is 
not  without  force ;  but  I  think  it  should  be  assumed,  that 
he  would  never  interpose  a  veto  to  a  bill  which  he  did 
not  conscientiously  believe  ought  not  to  become  a  law, 
and  that  he  would  never  approve  one,  to  which,  such  objec- 
tions, in  his  opinion,  existed.  Should  a  bill  of  the  char- 
acter suggested  be  left  in  his  hands  at  the  adjournment, 
the  remedy  for  the  public  inconvenience,  which  might  be 
occasioned  by  the  failure  to  enact  the  sound  parts,  would 
be  found  in  the  power  to  again  call  the  legislature  to- 
gether, which  is  vested  in  him  for  this  and  the  like  occa- 
sions. 
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Some  other  reasons,  of  less  cogency  than  those  which 
have  been  mentioned,  were  urged  on  the  argument. 
They  have  received  the  attentive  consideration  of  the 
judges ;  but  we  are  of  opinion,  upon  the  whole  case,  that 
the  act  under  consideration  is  not  void,  on  account  of  its 
having  received  the  executive  approval  after  the  legis- 
lature ha3  adjourned.  The  other  objections  to  the  act 
wore,  we  think,  properly  disposed  of  by  the  supremo 
court.     The  judgment  appealed  from  should  be  reversed. 

*Clbrke,  J. — The  principal  and  most  interest-  ^ 
ing  question  presented  in  this  case  is,  whether  *■ 
the  governor  of  this  state  has  the  cbnstitutional  power  to 
approve  and  sign  bills,  after  the  adjournment  of  the  legis- 
lature. It  is  contended  by  the  counsel  for  the  respond- 
ents, that  the  whole  legislative  power  of  the  state  being 
vested  in  a  senate  and  in  an  assembly,  upon  their  adjourn- 
ment, no  power  existed  in  any  other  department  of  the 
government  to  make  the  bill  in  question  a  law.  He  en- 
deavors to  maintain  this  position,  upon  the  ground,  that 
such  a  power  would  be  an  absolute  power  of  determining 
whether  a  bill  should  become  a  law  5  which  would  be  an 
exercise  of  legislative  functions,  not  granted  to  the  gov- 
ernor by  the  constitution.  It  is  confidently  asserted  by 
the  counsel  of  the  respondent,  that  the  governor  pos- 
sesses no  legislative  functions,  and  he,  consequently, 
maintains  that,  as  the  power  of  signing  bills  after  the 
adjournment  of  the  senate  and  assembly,  would  amount 
to  an  exercise  of  legislation,  the  exercise  of  such  a  power 
is  unconstitutional  and  void. 

The  9  th  section  of  article  4th  of  the  Constitution  of 
this  state,  prescribes  a  general  outline  of  the  method  by 
which  laws  shall  be  enacted.  It  dictates  the  action  of 
all  the  agencies  which  have  anything  to  do  with  legisla- 
tion, in  the  general  sense  of  that  word.  The  bill  must 
be  initiated  in  one  of  the  two  houses,  and  when  it  passes 

both,  in  the  first  instance,  it  is  no  more  a  law  than  when 
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it  passed  only  one.  It  is  still  necessary  that  it  should  be 
presented  to  the  governor  for  his  approval  or  disapproval. 
By  his  approval,  he  gives  it  life ;  then,  only,  it  becomes  a 
law ;  by  his  disapproval,  it  remains  inert  and  inoperative ; 
and,  if  the  two  houses  should  deem  i%  of  suflScient  im- 
portance, nothwithstanding  the  non-concurrence  of  the 
governor,  to  make  it  a  law,  a  new  and  somewhat  diiferent 
course  of  action  becomes  necessary  on  their  part.  The 
house,  to  which  the  governor  has  returned  the  bill,  must 
record  his  objections  and  proceed  to  reconsider  it;  if 
after  reconsideration,  two-thirds  of  the  members  present 
shall  agree  to  pass  the  bill,  it  must  be  sent,  together  with 
the  objections,  to  the  other  house,  by  which  it  must  like- 
*  ^QK  1  ^^^^  ^®  reconsidered ;  and,  if  approved  *by  two- 
-'  thirds  of  all  the  members  present,  it  becomes  a 
law,  nothwithstanding  the  objections  of  the  governor. 

Now,  to  say  that  this  right  of  the  two  houses  to  pass  a 
bill,  notwithstanding  the  objections  of  the  governor,  di- 
vests him,  as  a  branch  of  the  government,  of  any  legisla- 
tive functions,  or  that  he  does  not  participate. in  the  legis- 
lative power,  is  the  aflSrmation  of  a  mere  verbal  distinc- 
tion ;  it  is  a  distinction  without  a  diflFerence.  That  he 
has  an  agency  in  making,  though  not  in  framing  laws ; 
that  his  action  in  enacting  them  is  in  many  cases  neces- 
sary, and,  without  that  action,  numerous  bills  practically 
fail  to  become  laws,  cannot  be  disputed;  and  it  is  of  very 
little  consequence,  indeed,  whether  we  call  his  action  a 
participation  in  the  legislative  power,  or  an  agency  in 
enacting  laws.  That  he  has  some  instrumentality,  and  a 
very  important  instrumentality,  in  this  work,  is  evident ; 
and  all  we  can  say,  is,  that  while  he  cannot  make  laws, 
without  the  concurrence  of  the  two  houses,  they  can,  un- 
der certain  circumstances,  make  laws  without  his  concur- 
rence. 

His  power,  indeed,  in  degree,  is  not  as  great  as  that  of 

the  Sovereign  of  the  United  Kingdom  of  Great  Britain 

and  Ireland ;  it  is  not  an  absolute  veto,  but  a  right  of  dis- 
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approval,  which,  at  all  events,  arrests,  and,  in  many  in- 
stances, frustrates  the  action  of  the  two  houses. 

It  is  conceded,  by  all  writers  on  English  constitutional 
law,  that  the  sovereign  partakes  of  the  legislative  power ; 
but  his  legislative  function  is  not,  any  more  than  that  of 
the  governor  of  this  state,  of  the  deliberative  kind.  As 
Wooddeson  says,  "  It  consists  not  in  devising  expedients, 
in  altering  or  amending,  or  in  conditional  assent  or  dis- 
sent." It  consists  merely  in  the  power  of  rejpcting,  and 
not  in  resolving. 

For  nearly  two  centuries,  undoubtedly,  after  the  origin- 
ation of  Parliaments  in  England,  the  commons  used  the 
style  of  very  humble  petitioners,  their  petitions  fre- 
quently beginning  with  "  your  poor  commons  beg  and 
pray,"  and  concluding  with, "  for  God's  sake  and  as  an  act 
of  charity."  It  was,  at  length,  however,  discovered,  that 
this  gave,  in  fact,  the  whole  power  of  legislation  •to  the 

kine ;  he  modified  and  altered  bills :  and  *out  of     „ 
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the  petitions  and  answers,  new  statutes  were  ex-  ^ 

tractad  and  framed,  without  the  authority  of  the  Lords  or 
Commons.  To  remedy  this  evil,  about  the  latter  end  of 
the  reign  of  Henry  YI.,  and  the  beginning  of  the  fol- 
lowing reign,  bills  were  reduced,  in  the  first  instance,  into 
the  complete  form  of  acts  of  parliament,  in  which  they 
have  ever  since  been  framed,  and  thus  come  to  the  sove- 
reign for  assent  or  rejection.  She  has  now  no  greater 
power  in  framing,  altering,  or  resolving,  than  the  presi- 
dent of  the  United  States,  or  the  governor  of  this  state. 
It  is  simply  the  power  of  rejection  which  the  British 
sovereign  possesses,  although  to  a  greater  extent  than 
the  president  or  the  governor:  the  difference,  I  repeat, 
being  plainly  in  degree  and  not  in  kfnd. 

But,  it  is  urged,  that  the  1st  section  of  article  3d  of  our 
state  constitution  declares,  that  the  legislative  power 
shall  be  vested  in  a  senate  and  an  assembly.  In  answer 
to  this,  we  say,  that,  notwithstanding  this  declaration,  sec- 
tion 9  of  article  4  vests  a  power  in  the  governor  which 
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we  have  endeavored  to  prove  to  be  a  participation,  meas- 
unibly,  in  the  legislative  power ;  and  in  construing  the 
instrument,  of  course,  the  whole  must  be  taken  together. 
The  action,  therefore,  of  the  governor,  in  the  case  before 
us,  is  relieved  from  the  diflBculty,  if  any  really  existed, 
suggested  by  the  counsel  of  the  respondents.  We  must 
then  return  to  the  section  under  consideration, and  deter- 
mine, from  its  general  import  or  express  terms,  whether 
that  action  is  in  accordance  with  the  constitution. 

How  is  the  approval  or  disapproval  of  the  governor  to 
be  expressed  or  ascertained?  The  former  is  ascertained 
by  his  signature,  or  by  not  returning  the  bill  to  the  legis- 
lature within  ten  days  (Sundays  excepted) ;  his  disap- 
proval is  ascertained,  except  in  the  contingency,  to  which 
we  shall  presently  refer,  by  his  returning  the  bill,  within 
those  ten  days,  and  stating  his  objections.  This  power  of 
disapproval  is  a  conservative,  and,  therefore,  a  most  im- 
portant prerogative  for  the  governor.  Whoever  has  re- 
flected, by  the  light  of  history  or  of  current  events,  upon 
the  usurpations,  corruption  and  recklessness  of  legislative 

*  ^27  1  *'^^^'^^»  ^^'^'^  ^^^  once  recognise  the  importance  of 
preserving  it  in  its  complete  integrity.  The  nu- 
merous members  of  whom  those  bodies  are  composed, 
seldom  feel  the  deep  sense  of  responsibility  by  which  the 
executive  and  judicial  departments  are  generally  influ- 
enced. Where  duty  is  shared  among  numbers,  it  is 
seldom  discharged  with  that  solicitude  which  is  felt  when 
it  is  confined  to  one  man,  or  to  a  few  men.  The  conscious- 
ness of  responsibility  seems  to  be  commensurate  with  the 
apportionment  of  duty.  In  proof  of  this,  we  have  only 
to  consider  the  conduct  of  nearly  all  legislative  bodies, 
and  particularly  two  examples,  calamitously  prominent  in 
history — the  Long  Parliament  of  Great  Britain,  and  the 
Legislative  Assembly  and  National  Convention  of  revolu- 
tionary France,  which  absorbed,  in  a  brief  period,  all  the 
powers  of  government,  and  became  the  most  odious  and 

cruel  instruments  of  tyranny  and  corruption. 
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Without  a  veto,  absolute  or  qualified,  this  tendeucy 
would  be  unchecked ;  and,  when  conferred  in  the  manner 
provided  by  our  constitutioni  it  could,  were  it  not  care- 
fully guarded,  be  practically  annulled  or  defeated  by  the 
intentional  or  unintentional  action  of  the  legislature. 
One  most  obvious  method  would  be,  by  its  adjournment 
within  ten  days  after  the  bill  is  presented  to  the  gov* 
ernor.  The  constitution  provides  that  he  shall  have  ten 
days  to  consider  the  bill,  within  which  time  he  may  dis- 
approve of  it ;  now,  if  the  legislature  adjourned  within 
the  ten  days,  he  would  be  deprived  of  this  opportunity, 
if  there  was  not  a  further  provision  to  meet  this  continr 
gency.  This  is  the  purpose,  and  the  dole  purpose,  of  the 
latter  part  of  the  last  sentence  of  the  section.  It  pro- 
vides, "  if  any  bill  shall  not  be  returned  by  the  governor 
within  ten  days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  the  same  shall  be  a  law,  in  like 
manner  as  if  he  had  signed  it,  unless  the  legislature  shall, 
by  their  adjournment,  prevent  its  return;  in  which  case,  it 
Bhall  not  be  a  law.'*  What  object  other  than  the  one 
which  I  have  indicated,  could  this  provision  serve? 
There  could  be  no  adequate  object  in  declaring  a  bill 
passed  by  the  two  houses,  but  signed  after  the  adjourn- 
ment, to  be  no  law.  *Both  having  concurred  and  p  ^  -oo 
adopted  the  bill,  and  the  governor  afterwards 
concurring  and  signing  it,  no  purpose  whatever,  in  such 
case,  could  be  fulfilled  by  a  prolongation  of  the  sesssion ; 
no  purpose  indicated  or  declared  by  the  constitution, 
could  be  effected  or  aided  by  it.  When  the  governor 
signs  a  bill,  during  the  session,  he  does  not — let  it  bo 
borne  in  mind — return  it  to  either  house ;  the  houses  hav- 
ing nothing  further  to  do  with  it  He  frequently,  no 
doubt,  as  a  matter  of  information,  apprises  them,  during 
the  session,  that  he  has  signed  a  list  of  bills ;  but  he  is 
under  no  necessity  or  obligation  to  do  so ;  in  no  instance, 
when  he  signs  a  bill,  does  he  return  it  to  either  house ; 
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he  sends  it  to  the  secretary  of  state,  who  files  it  in  his 
office. 

But  if  he  should  disapprove  of  a  bill,  and  has  not  time 
to  exress  his  disapproval,  in  consequence  of  the  adjourn- 
ment of  the  two  houses,  then,  there  is  a  very  manifest 
reason  Avhy  it  should  be  declared  to  be  no  law.  That 
reason  is,  as  I  have  intimated,  the  protection  of  this  power 
of  disapproval  against  the  sinister  designs  of  a  bare  ma- 
jority, in  the  first  instance,  of  the  two  houses.  Without 
this  provision,  I  repeat,  the  senate  and  assembly  could 
nullify  this  power.  For,  as  in  a  previous  part  of  the  sen- 
tence, it  is  declared,  that  unless  the  governor  shall  return 
the  bill  within  ten  days,  it  shall  be  deemed  a  law,  the 
legislature,  by  adjourning,  would  deprive  him  of  this 
right,  unless  it  was  further  provided  to  be  no  law,  in  case 
of  their  adjournment,  if  he  should  disapprove  of  it. 

Again,  not  only  does  the  manifest  object  of  the  pro- 
vision require  this  interpretation,  but  the  language  em- 
ployed admits  of  no  other.  Let  us  again  read  the  last 
sentence  of  the  section.  It  says — ^''  If  any  bill  shall  not 
be  returned  by  the  governor,  within  ten  days  (Sundays 
excepted)  after  it  shall  be  presented  to  him,  the  same 
shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  un- 
less the  legislature  shall,  by  their  adjournment,  prevent 
its  return"  Of  course,  the  first  part  of  the  sentence 
means  that  the  bill  shall  become  a  law,  unless  the  gov- 
ernor returns  it,  with  his  disapproval  and  reasons,  within 
ten  days ;  so  the  latter  part  can  contemplate  nothing  but 
^  the  return,  with  *hi8  disapproval   and  reasons, 

■*  which  may  be  prevented  by  the  adjournment.  I 
have  shown,  it  is  only  when  the  governor  disapproves, 
that  the  return  of  a  bill  to  the  legislature  is  contempla- 
ted ;  when  he  signs  a  bill,  he  does  not  return  it :  he  sends 
it,  as  I  have  said,  to  the  secretary  of  state,  who  records 
it.  The  words,  then,  "  prevent  its  return,'*  do  not  and 
cannot  apply  to  his  approving  and  signing  a  bill. 

To  recapitulate,  the  Constitution  of  the  State  of  New 
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York,  in  no  part  of  it,  expressly  or  impliedly,  prohibits 
the  governor  from  signing  bills  after  the  adjournment  of 
the  senate  and  assembly.  The  words  in  the  concluding 
sentence  in  the  9th  section  of  article  4th,  which  have  been 
supposed  to  import  such  a  prohibition,  apply  solely  to 
his  disapproval  of  a  bill  in  a  certain  event,  and  are  de- 
signed for  the  protection  of  his  right  of  rejection.  The 
whole  section  prescribes  the  manner  of  approval  and  of 
disapproval.  If  he  retains  a  bill,  without  signing  it,  for 
ten  days  during  the  session,  his  approval  is  to  be  pre- 
sumed ;  but,  if  he  retain  it  after  the  adjournment,  with- 
out signing  it,  his  disapproval  is  to  be  presumed,  and  it 
fails  to  become  a  law. 

If  the  terms  of  the  section  admit  of  no  other  interpre- 
tation, of  which  I  can  entertain  no  doubt,  it  seems  super- 
fluous to  consider  the  argument  of  precedent,  or  practice 
of  the  executive,  under  other  constitutional  governments. 
But,  it  may  be  well  to  observe,  that  with  regard  to  the 
practice  of  the  British  government,  no  reason  exists 
there,  why  the  approval  or  disapproval  of  bills  by  the 
sovereign  should  be  delayed  after  the  prorogation  of  par- 
liament. The  sovereign  exercises  all  her  various  powers 
and  prerogatives  in  conformity  with  the  advice  of  her 
council  or  cabinet,  the  members  of  which  alone  are  indi- 
vidually responsible  for  the  acts  of  the  government. 
Every  member  of  her  cabinet  is  a  member  of  either  the 
House  of  Commons  or  the  House  of  Lords.  It  is  the  duty 
and  practice  of  each,  vigilantly  to  watch  the  progress  of 
every  bill  through  the  house  to  which  he  belongs.  He 
generally  takes  an  active  part  in  considering  and  discuss- 
ing it,  and,  before  the  end  of  the  session,  is  fully  pre- 
pared to  advise  the  monarch  to  grant  or  to  withhold  the 
*royal  assent.  In  fact,  the  latter  prerogative  has  r  «  goQ 
never  been  exercised  since  1692,  when  William 
in.  refused  his  assent  to  the  bill  for  triennial  parlia- 
ments, which,  however,  he  granted  two  years  afterwards. 

With  regard  to  the  practice  of  the  president  of  the 
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United  States  and  the  governors  of  the  several  statep,  I 
believe,  the  former  has  always  signed  bills  before  i\  e 
adjournment  of  congress,  and  many  of  the  latter  are  in 
the  habit  of  doing  so,  after  the  adjournment  of  the  legis- 
lative bodies  with  whom  they  are  respectively  concerned. 
But  as  far  as  mere  custom  or  practice  can  have  any  bear- 
ing on  the  question  before  us,  I  can  only  say,  that  the 
practice  of  the  supreme  executive  of  ^every  government, 
in  a  matter  of  this  kind,  must  be  guided  by  the  express 
or  implied  language  of  the  constitution  under  which  he 
acts,  or,  in  the  absence  of  any  such  guidance,  by  neces- 
sity or  expediency.  The  president  of  the  United  States 
is  probably  able,  without  serious  inconvenience,  to  exam- 
ine every  bill  before  the  adjournment  of  congress.  At  all 
events,  if  this  question  depended  upon  precedent,  the 
practice  which  has  obtained  in  our  own  state,  may  surely 
be  adduced  against  that  of  any  other  government,  and 
should  be  considered  controlling.  We  have  seen,  that  it 
has  been  the  practice  of  many  governors  of  this  state,  for 
a  considerable  number  of  years,  to  sign  bills  after  the  ad- 
journment of  the  legislature. 

With  regard  to  the  other  constitutional  objections  pre- 
sented on  the  demurrer,  we  entirely  concur  with  the 
judge  who  decided  tJie  case  at  special  term.  The  de- 
cision of  the  general  term  should  be  reversed,  with  costs. 

Judgment  reversed,  and  judgment  at  special 
term  affirmed. 


CoMSTOGK,  G.  J.,  dissented. 
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Van  Duzeb  v.  Howe  and  others. 
Usury. — Blank  acceptance. — Amendment. 

The  payment  to  an  aooommodation  indoner  of  a  mim  exceeding  seven  per 
cent,  for  the  loan  of  his  credit,  the  procuring  of  another  indorser,  and 
obtaining  a  discount  of  the  bill,  does  not  amount  to  usury. 

Steel  f>.  Whipple,  21  Wend.  103,  said  by  Denio,  J.,  to  have  been  ques- 
tioned, if  not  overruled  by  subsequent  cases. 

One  who  intrusts  another  with  his  blank  acceptance,  is  liable  to  a  band 
fide  holder,  though  filled  up  for  a  sum  exceeding  that  limited  by  the 
acceptor,  and  this,  it  seems,  on  the  groimd  of  estoppel 

In  an  action  on  a  bill  of  exchange,  the  want  of  an  averment  of  a  negotia- 
tion of  it  to  the  holder,  may  be  supplied  by  amendment ;  the  propriety 
of  the  allowance  of  such  amendment  is  not  reviewable  in  the  court  of 
appeals. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  first  district,  where  judgment  in  favor  of  the  plain- 
tiflF  upon  a  verdict  had  been  affirmed. 

This  Avus  an  action  by  Van  Duzen,  the  plaintiff,  Presi- 
dent of  the  New  York  Exchange  Bank,  as  indorsee  of  ^ 
bill  of  exchange,  against  0.  B.  Howe  &  Co.,  the  accep- 
tors. The  bill  in  question,  bearing  date  the  9th  June 
1865,  was  drawn  by  H.  L.  Webb  upon  the  defndants  for 
$1200,  payable  to  the  order  of  the  drawer,  and  was  in- 
dorsed by  James  L.  Dewey  and  Adam  Smith.  The  an- 
swer denied  the  drawing  and  acceptance  of  the  bill,  and 
set  up  the  defence  of  usury. 

It  appeared  on  the  trial,  that  the  defendants  accepted 
the  draft  in  blank,  for  the  accommodation  of  the  drawer, 
and  also  two  other  drafts  of  like  import,  with  instruc- 
tions to  fill  them  up  for  sums  not  exceeding  $1000  in  the 
whole.  *Webb  filled  up  the  draft  in  question  for  ^ 
$1200,  and  procured  Dewey  to  indorse  it  and  get  '- 

it  discounted,  for  which  he  agreed  to  pay  Dewey  the  sum 
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of  $50.  Prior  to  the  negotiation  of  the  bill,  Webb  bor- 
rowed $150  from  Dewey,  without  reference  to  the  draft. 
Dewey  indorsed  the  bill,  procured  Smith's  indorsement, 
and  had  it  discounted  at  the  plaintiflF's  bank.  He  paid 
over  the  proceeds  to  Webb,  deducting  the  loan  of  $150, 
and  also  the  $50  for  his  services. 

The  defendants  contended,  that  the  acceptance  was  a 
forgery ;  and,  if  not,  that  the  bill  was  usurious  in  its  in- 
ception. The  judge  held,  that  the  acceptance  was  not  a 
forgery ;  and  that  the  draft  was  not  affected  with  usury, 
unless  originally  negotiated  to  Dewey.  The  defendants' 
counsel  excepted ;  and  a  verdict  having  been  rendered 
for  the  plaintiff,  and  the  judgment  entered  thereon  af- 
firmed at  general  term,  the  defendants  took  this  appeal. 
There  was  also  a  question  of  an  amendment  in  the  case, 
vrhich  is  sufficiently  stated  in  the  opinion  of  the  court. 

Reynolds,  for  the  appellant. 

Porter,  for  the  respondent. 

*  KQQ  n  *Denio,  J. — There  is  no  pretence,  on  the  evi- 
^  dence,  for  the  allegation  of  usury.  Both  witnesses 
'who  spoke  of  the  loan  of  $150,  by  Dewey  to  Webb, 
stated  that  it  was  not  made  on  the  security  of  the  bill ; 
and  the  evidence  is  uncontradicted,  that  Dewey  acted, 
in  what  he  did,  as  Webb's  agent,  and  not  as  the  pur- 
chaser or  holder  of  the  paper.  It  is  true,  that,  in  making 
title  to  the  bill,  when  pleadings  were  technical,  the  plain- 
tiff would  have  set  out  an  indorsement  and  delivery  by 
Webb  to  Dewey,  and  by  the  latter  to  the  bank,  and  would 
thus  have  stated,  in  eflfect,  that  Webb  W3.s  at  one  time 
the  holder,  and  then,  inasmuch  as  he  had  $50  for  his  con- 
nection with  its  negotiation,  it  might  be  said,  that  the 
bill  was  infected  with  usury.  But,  in  inquiring  at  what 
stage  of  a  transaction  respecting  a  negotiable  bill  or  note, 

it  became  operative  as  commercial  paper,  successive  in- 
572 


I860.]  Van  Duzer  r.  Howe.  533 


Opinion  of  the  Court,  per  Denio,  J. 

dorsemeiits  are  not  necessarily  regarded  as  separate  trans- 
fers of  the  paper ;  but  the  inquiry  is,  in  whose  hands  it 
first  became  available,  in  a  sense  which  would  enable  that 
party  to  maintain  an  action  upon  it  against  the  prior  par- 
ties. One  who  indorses  for  the  accommodation  of  a  prior 
party,  does  not  thereby  become  the  holder  of  the  bill, 
nor  can  he  maintain  an  action  upon  it,  until  he  has  taken 
it  up,  by  paying  the  amount  to  a  subsequent  purchaser. 
The  fact  that  the  plaintiff  placed  the  proceeds  of  the  dis- 
count to  the  credit  of  Dewey  was  of  no  materiality,  after 
it  was  shown  that  the  latter  acted,  in  procuring  the  dis- 
count, as  the  agent  of  Webb,  and  not  as  the  owner  of  the 
paper.^ 

The  defendants'  counsel  relies  upon  the  case  of  Steele 
V.  Whipple  (21  Wend.  103),  as  showing  that,  imder  cir- 
cumstances precisely  like  those  here  disclosed,  the  paper 
would  be  usurious  in  the  hands  of  the  bank ;  and  it  must 
be  admitted,  that  the  reporter's  note  favors  that  conclu- 
sion.    But,  on  looking  into  the  case,  it  will  be  seen  that 

• 

the  note  overlooks  the  true  point  decided.  A  note  had 
been  discounted  by  a  bank,  an  indorser  on  which  for  the 
accommodation  of  the  maker,  had  been  paid  a  sum  of 
money  for  indorsing  it ;  but  the  action  was  not  by  the 
bank,  nor  on  that  note.  Another  note  had  been  given  to 
the  indorser,  a  part  of  tlie  consideration  of  which  was 
*the  premium  which  had  been  paid  him  for  in- 
dorsing the  first-mentionecj^^aper;  that  note  he  ^ 
transferred  to  the  plaintiff  ^n  the  suit,  and  upon  it  the 
action  was  brought.  The  court,  considering  the  exacting 
the  premium  for  indorsing  the  first  note  to  be  in  its  na- 
ture usurious,  and  the  note  sued  on  having  been  given  to 
the  indorser,  in  part  to  secure  that  premium,  held  the 
last-mentioned  note  usurious  in  the  hands  of  the  plaintiff. 


>  See  Kitchel  f>.  Schenck,  20  N.  Y.  616;  Elwell  v.  Chamberlin,  81 
Ibid.  611 ;  Cliatham  Bank  «.  Betts^  37  Ibid.  366;  Bank  of  Gloversville  t>. 
Wells,  15  Hun  51. 
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The  note  of  the  reporter  leads  to  the  inference  that  the 
first  note  was  held  usurious  in  the  hands  of  the  bank ; 
but  in  the  opinion  of  the  court,  delivered  by  Judge 
CowEN,  it  is  expressly  said,  that  there  was  no  usury  in 
the  bank.  "  Had  the  original  note,"  he  says,  "  rested 
there  [in  the  bank],  or  in  the  hands  of  a  bond  fide  trans- 
ferree  of  the  bank,  and  either  had  brought  an  action  on 
the  original  note,  or  a  substituted  one,  such  action  would 
lie."  The  principle  really  decided  has  been  questioned, 
if  not  overturned,  by  subsequent  cases ;  but,  as  the  point 
is  foreign  to  the  present  question,  it  is  unnecessary  to 
pursue  the  subject.  (See  Ketchum  v.  Barber,  4  Hill  224 ; 
s.  c,  7  Id.  444;  More  v.  Howland,  4  Denio  264.) 

The  court,  in  the  present  case,  left  it  to  the  jury  to  say 
whether  Dewey  became  the  holder  of  the  note,  by  means 
of  the  loan  to  Webb,  while  it  was  in  his  hands ;  and  they 
found  it  did  not.  I  doubt,  whether  the  evidence  would 
have  justified  the  submission ;  but  the  defendants  have 
no  cause  to  complain  of  it. 

The  defendants  wrote  their  acceptance  on  the  bill,  and 
intrusted  it  to  Webb,  while  it  was  in  blank  as  to  the 
amount,  relying  upon  his  promise  that  he  would  not  fill 
the  blank  for  a  greater  sum  than  $1000.  He  violated  his 
promise,  by  inserting  $1200,  and  causing  it  to  be  nego- 
tiated for  that  amount ;  the  plaintiff  discounted  it,  without 
any  knowledge  of  the  fraud,  and  paid  the  whole  proceeds 
to  the  agent  of  Webb ;  and  the  question  now  is  (if  it  can 
be  said  to  be  a  question),  which  party  is  to  sufler  on  ac- 
count of  the  misplaced  confidence  r.eposed  in  Webb.  It 
was  the  defendants,  who,  by  intrusting  their  blank  ac- 
ceptance to  the  disposition  of  Webb,  enabled  him  to  com- 
mit the  fraud.  The  plaintiff  relied  upon  the  defendants' 
*  ^^^  1  S®^^^^®  *signature  attached  to  an  instrument  of  a 
definite  legal  character ;  no  want  of  caution  is  im- 
putable to  him,  for  it  is  the  constant  practice  of  business 
men,  to  rely  upon  the  genuine  handwriting  of  others,  when 

found  attached  to  commercial  paper,  without  inquiring  as 
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to  the  circumstances  under  which  it  was  written.  Upon 
general  principles,  therefore,  the  defendants  ought  to  en- 
counter the  loss,  rather  than  the  plaintiff;  but  the  point 
has  been  settled  by  a  long  course  of  decisions. 

In  a  case  in  the  court  of  king's  bench,  decided  in  1780, 
the  action  was  ppon  a  promissory  note,  by  the  indorsee 
against  the  indorser ;  the  note  was  made  by  one  Galley, 
who,  being  desirous  of  raising  monej',  had  procured  the 
defendant  to  indorse  his  name  upon  five  engraved  notes, 
in  blank  as  to  the  date,  amount  and  time  of  payment; 
Qalley  filled  them  up  with  different  sums  and  dates,  as 
he  chose,  and  the  plaintiff,  a  banker,  discounted  one  of 
them,  which  was  the  note  sued  on.  The  defendant  in- 
sisted, that  the  signature  of  the  defendant,  when  attached 
to  the  note,  was  a  mere  nullity,  and  that  Galley  had  no  \ 

power  to  change  its  character;  and  upon  this  position, he 
prevailed  at  the  trial ;  but  on  a  rule  to  show  cause,  the 
court  determined  that  the  defendant  was  liable  as  in- 
dorser. "There  is  nothing  so  clear,"  said  Lord  Mans- 
field, C.  J.,  "  as  this  point ;  the  indorsement  of  a  blank 
note  is  a  letter  of  credit  for  an  ipdefinite  sum ;  the  de* 
fendant  said,  *  trust  Galley  to  any  amount,  and  I  will  be 
his  security ;'  it  does  not  lie  in  his  mouth,  to  say  the  in- 
dorsements were  not  regular."  {Rvssd  v.  Langstaffc,  2 
Doug.  495.)  The  case  is  stronger  than  the  present,  in 
one  respect,  for  it  appeared,  that  the  plaintiff  knew  that 
the  indorsement  had  been  written  on  a  blank  note. 

A  similar  case  is  reported  in  1  H.  Black.  313.  The  de- 
fendant wrote  his  n^me  on  a  piece  of  paper  entirely 
blank,  and  delivered  it  to  Livesay  &  Co.,  for  the  purpose 
of  drawing  a  bill  of  exchange  for  such  sum,  payable  at 
such  time,  and  to  6uch  person  and  persons,  as  they  should 
see  fit ;  a  bill  for  over  1500Z.  was  accordingly  written  on 
the  paper,  the  defendant's  name  standing  for  the  drawer, 
and  Livesay  &  Co.  becoming  the  acceptors,  which  was 
negotiated  to  the  plaintiffs ;  and  *they  were  al-  r  «  gga 

lowed  to  recover  the  amount,  though  aware,  at  the 
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time  they  received  the  bill,  of  the  circtimstances  attend- 
ing the  signature  of  the  drawer.  {CoUis  v.  Emett.) 

It  did  not  appear,  in  either  of  these  cases,  that  the 
Llank  paper  had  been  filled  up  and  negotiated  in  viola- 
tion of  the  agreement  between  the  party  sought  to  be 
charged  and  the  one  to  whom  he  had  intrusted  his  signa- 
ture; but  in  Schvltz  v.  Astley  (2  Bing.  N.  C.  544;  29  Eng. 
C.  L.  414),  a  person  desirous  of  raising  money,  w^rote  his 
name  across  ten  slips  of  stamped  blank  paper,  and  in- 
trusted them  to  an  advertising  money-lender ;  several  of 
them  were  filled  up  by  a  stranger,  as  bills  of  exchanga 
for  500/.  each,  with  a  drawer  and  indorser,  in  such  man- 
ner, that  the  blaijk  signature  stood  for  the  name  of  an  ac- 
ceptor, and  were  negotiated  to  the  plaintiff  for  a  cargo  of 
wheat.  The  defendant  was  held  to  be  liable  as  accep- 
tor, though  he  never  received  a  farthing  for  the  bills,  and 
had  no  interest  in  or  knowledge  of  the  transaction  upon 
which  they  were  negotiated.  The  principle  was  assumed 
to  be,  that  a  party  is  bound  by  his  acceptance,  written  on 
a  blank  piece  of  stamped  paper,  to  the  extent  of  such 
sum  as  the  stamp  will  cover.  The  court  said,  a  blank  ac- 
ceptance was  an  acceptance  of  the  bill  which  might  be 
afterwards  put  upon  it,  and  that  it  did  not  lie  in  the 
mouth  of  the  acceptor,  to  say  that  the  drawing  and  in- 
dorsing^ of  the  bill  were  irregular. 

So,  in  Montague  v.  Perkins  (22  Eng.  Law  &  Eq.  516), 

the  defendant  was  sued  as  acceptor  of  a  bill;  it  appeared, 

thit  ho  had  intrusted  his  blank  acceptances  to  one  Swin- 

burn,  to  take  up  other  bills  Avhich  he  had  accepted  for  his 

accommodation;  this  was  in  and  prior  to  1840,  and  twelve 

years  afterwards,  in  September  1852,  Swinburn  wrote  a 

bill  of  exchange  for  200?.  on  one  of  the  blank  acceptances, 

payable  to  his  own  order,  and  it  was  negotiated  to  the 

plaintiff.     The  jury  found  that  the  blank  was  not  filled 

up  within  a  reasonable  time,  and  gave  their  yerdict  for 

the  defendant;    leave   was   reserved  to  the  plaintiff  to 

move  to  enter  a  verdict  in  his  favor:  and  it  was  held,  af- 
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ter  elaborate  argument,  that  the  defendant  was  liable  on 
the  acceptance,  and  judgment  was  given  accordingly. 

The  defendant's  counsel  *argued,  that  the  author-  ^  ^  ^  ^ 

r     637 
ity  to  Swinburn  was  to  fill  up  the  bill  within  a  •- 

reasonable  time;  but  the  chief  justice  said  this  was  not 
the  case  with  reference  to  the  rights  of  a  honAfide  holder 
for  value  ^  he  added : — ""  The  rules  applicable  to  the  ques- 
tion of  authority,  on  this  bill  of  exchange,  do  not  differ 
from  those  which  ought  to  govern  the  question,  if  it  arose 
in  the  ordinary  case  between  principal  and  agent.  In 
the  case  of  a  blank  acceptance,  primd  facie,  the  person 
giving  it  gives  the  person  to  whom  it  is  given  an  oppor- 
tunity to  fill  it  up  fot  the  amount  and  for  the  time  limit- 
ed by  the  stamp  laws.  As  between  these  two,  there  may  be 
secret  stipulations  binding  upon  them,  but  not  binding 
as  between  the  public  and  the  person  giving  the  blank 
acceptance."  There  are'several  other  cases  to  the  same 
general  effect  in  the  English  books,  and  the  principle,  us 
has  been  remarked,  seems  perfectly  settled.  (See  Cruch 
ley  V.  Clarence,  2  M.  &  Selw.  90 ;  Atwood  v.  Griffin,  Ry.  & 
Mood.  425.)  The  doctrine  has  been  followed  in  this 
country.  ( Viclett  v.  Patton,  6  Cranch  151 ;  Putnam  v.  SuUi- 
van,  4  Mass.  45.)' 

In  this  state,  the  courts  have  fully  recognised  the  prin- 
ciple. MitcheU  v.  Culver  (7  Cow.  360),  and  Mechanics^ 
and  Fq^rmers'  Bank  v.  Schuyler  (Id.,  in  a  note),  were  both 
cases  of  indorsements  of  notes,  in  blank  as  to  their  date ; 
and  the  dates  were  filled  up,  without  the  knowledge  of 
the  indorsers,  of  a  day  prior  to  that  on  which  they  were 
drawn  and  indorsed,  so  that  the  dKy  of  payment  arrived 
earlier  than  could  have  been  contemplated  by  the  indors- 
ers. The  supreme  court,  on  the  authority  of  the  cases 
to  which  I  have  referred,  held  the  defendants  liable,  and 
laid  down  the  rule,  that  an  indorsement  on  a  blank  note. 


*  Garrard  «.  Haddan,  67  Penn.  St  82;  Zimmerman  v.  Bote,  75  Ibid.  188 ; 
Brown  «.  Reed,  79  Ibid.  870. 
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without  Bum  or  date  or  time  of  payment,  will  bind  the 
indorser  for  any  sum,  payable  at  any  time  which  the  per- 
son to  whom  the  owner  intrusts  it  chooses  to  insert.' 

The  defendants'  counsel  relies  upon  several  adjudica- 
tions in  the  criminal  courts  in  England,  in  each  of  which 
it  is  held,  that  a  person,  having  a  blank  signature  of  an- 
other, which  he  was  authorized  to  fill  up  with  a  check  or 
bill  for  a  limited  amount,  and  who  wrote  one  for  a  larger 
amount,  was  guilty  of  forgery.  (Rex  v.  Hart^  7  C.  &  P. 

^  man^  1  Cox  186.)  The  difficulty  which  the  doc- 
trine of  these  cases  presents,  does  not  seem  ever  to  have 
been  urged  by  counsel,  or  noticed  by  the  court,  in  the 
civil  actions  brought  upon  such  paper,  though  it  would 
seem  incongruous,  to  hold  that  any  recovery  could  be  had 
upon  an  instrument  which  was  in  itself  a  forgery.  The  po- 
sitions of  the  two  classes  of  cases  can  only  be  reconciled, 
by  holding  the  authors  of  the  blank  signatures  estop- 
ped from  setting  up  against  a  JxmA  fide  holder,  who  has 
paid  value,  that  the  paper  was  not  his  genuine  act.  A 
fiction  of  nearly  the  same  kind  must  be  resorted  to,  to 
Bu.stain  an  action  in  favor  of  the  bond  fide  holder  of  nego- 
tiable paper  which  has  been  stolen  and  put  in  circula- 
tion by  the  thief;  such  holder  must  make  title  through  a 
felony,  and  yet  nothing  is  clearer  than  that  an  action  may 
be  maintained  upon  paper  thus  circumstanced.  {Peacock 
V.  Rhodes^  2  Doug.  611;  MiHer  v.  Raoey  1  Burr.  452.) 
The  principle  which  lies  at  the  foundation  of  these  ac- 
tions, I  think,  is,  that  the  maker,  who,  by  putting  his 
paper  in  circulation,  has  invited  the  public  to  receive 
it  of  any  one  having  it  in  possession  with  apparent  title, 
is  estopped  to  urge  the  actual  defect  of  title  against  a 
bond  fide  holder.  * 

'And see  Page  v.  Morrell,  8  Keyes  117;  Chauncey  v.  Arnold,  24  N.  Y. 
834;  Redlich  «.  Doll,  54  Ibid,  234;  Kitchen  v.  Place,  41  Barb.  465; 
Hardy  «.  Norton,  06  Ibid.  527 ;  Waggoner  «.  Millingtoo,  8  Hun  142. 

Hn  McWiUiams  v.  Mason,  31  N.  Y.  299,  it  la  said  by  Davies,  J.,  that 
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Our  statute  provides  that  ^he  right  of  action  of  any 
person  injured  by  any  felony  shall  not,  in  any  case,  be 
merged  in  such  felony,  or  be  in  any  manner  affected 
thereby.  (2  R.  S.  292,  §  2.)  This  would  enable  the  plain- 
tiff to  recover  against  Webb,  though  his  act  in  filling  up 
the  bill  was  a  forgery ;  but  the  provision  does  not  seem 
sufficiently  broad  to  enable  him  to  recover  against  the 
defendants,  who  have  not  been  guilty  of  any  crime,  and 
to  whom  the  doctrine  of  merger  would  never  have  been 
applicable.  But,  if  the  two  apparently  hostile  positions 
which  the  cases  present  are  really  incapable  of  being  re- 
conciled, I  am  in  favor  of  sustaining  those  which  uphold 
the  civil  action.  The  decisions  of  that  class  are  so  nu- 
merous and  consistent,  and  the  principle  is  so  uniformly 
and  confidently  acted  on  by  business  men,  that  it  would 
be  eminently  dangerous  to  depart  from  it.  It  is  better 
that  the  wrongdoer  should  go  unpunished,  until  the  leg- 
islature shall  have  provided  a  suitable  penalty  for  his 
illegal  act. 

*The  defendants'  counsel  claim  that  a  fatal  ^  ^  ,^^ 

r     539 
error  was  committed  by  the  supreme  court,  in  al-  ^ 

lowing  the  complaint  to  be  amended  on  terms.  In  the 
first  instance,  it  did  not  contain  any  allegation  to  show 
that  the  bill  had  been  negotiated  to  the  plaintiff's  bank, 
though  he  named  hini^elf  as  president  of  the  association. 
The  intention  to  enforce  a  claim  in  favor  of  the  bank  was 
plain  enough  to  a  common  intent,  though  the  pleading 
was  probably  insufficient  in  the  point  suggested.  The 
court  allowed  the  plaintiff  to  amend,  on  payment  of  costs ; 
issue  was  then  joined  on  the  amended  complaint,  and  tho 
case  was  afterwards  tried.  The  order  was,  no  doubt, 
right ;  but,  if  it  was  not,  the  question  being  one  of  dis- 
cretion, it  would  not  be  reviewable  here.  The  case  of 
Davis  V.  New  York  (14  N.  Y.  506),  on  which  the  defend- 


Yan  Duzer  v.  Howe  proceeded  upon  the  doctrine  of  estoppel,  rather  thaa 
upon  any  distinctive  rules  applicable  to  commercial  paper. 
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ants  rely,  has  no  application.  There,  after  a  trial,  in 
which  it  appeared  that  the  plaintiffs  could  not  succeed  on 
the  evidence,  another  party,  in  whose  favor  the  evidence 
disclosed  that  a  right  of  action  existed,  was  allowed  to 
be  introduced,  and  judgment  was  given  in  his  favor.  We 
held  this  to  be  erroneous,  on  the  ground  that  no  discrer 
tion  existed  in  the  case. 

None  of  the  defendants'  positions  appearing  to  be.  well 
taken,  the  judgment  of  the  supreme  court,  must  be 
affirmed. 

Judgment  affirmed. 


People  ex  ret  Stone  v.  Mikok. 
AUerdtion. — Election  return.  i 

Where  an  election  return  is  produced  from  the  proper  custodj,  the  party- 
relying  upon  it  is  not  required  to  explain  an  erasure  and  alteration,  yisi. 
Ue  upon  its  face,  and  apparently  made  at  the  same  time,  and  bj  the 
same  hand,  as  the  obliterated  letters  and  figures. 

The  inspectors*  return  iBpritndfame  evidence  of  the  number  of  votes  cast 
for  a  candidate. 

*Appbal  from  the  general  term  of  the  Supreme 
^  Court,  in  the  first  district,  where  a  judgment  of 
ouster  against  the  defendant  had  been  affirmed. 

This  was  an  action  in  the  nature  of  a  quo  warranto^  to 
try  the  defendant's  title  to  the  office  of  trustee  of  com- 
mon schools,  for  the  twentieth  ward  of  the  city  of  Now 
York.  The  only  question  was,  what  number  of  voles 
were  received  by  the  relator,  in  the  third  election  dis- 
trict. 
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On  the  trial,  the  relator  oflFered  in  evidence  the  return 
made  by  the  inspectors  of  election,  duly  filed  in  the  office 
of  the  clerk  of  common  council.  On  inspection  of  the 
paper,  it  appeared,  that  the  number  of  votes  originally 
written,  both  in  letters  and  figures,  opposite  the  name  of 
the  relator  had  been  altered  from  266  to  273.  The  judge 
admitted  the  return  in  evidence,  without  explanation  of 
the  erasure  and  alteration,  and  the  defendant  excepted. 
There  was  a  verdict  for  the  plaintiff,  and  judgment  of 
ouster,  which  having  been  affirmed  at  general  term,  the 
defendant  took  this  appeal. 

Doylej  for  the  appellant. 
Bunklej  for  the  respondent. 

*0oMSTOCK,  C.  J. — The  right  to  the  office  in  -  .- 
question  depended,  at  the  trial,  on  the  vote  of  the  •- 
third  election  district  of  the  twentieth  ward — there  be- 
ing no  dispute  in  regard  to  all  the  other  districts.  In  re- 
spect to  that  district,  the  number  of  votes  given  to  the 
plaintiff  and  defendant,  respectively,  was  proved  only  by 
the  statement  or  return  of  the  'district  canvassers ;  if  this 
was  properly  received  in  evidence,  the  plaintiflF  had  a 
majority  of  four  votes,  and  was  duly  elected.  We  enter- 
tain no  doubt  upon  this  question.  The  election  laws  do 
not,  in  terms,  declare  that  the  return  of  votes  made  by 
inspectors  of  election,  or  canvassers,  as  they  are  called 
in  the  city  of  New  York,  shall  be  evidence  in  courts  of 
justice,  but  they  are  so,  upon  well-established  general 
principles.  (Laws  of  1842,  pp.  109,  122,  123;  Laws  of 
1857,  vol.  1.  pp.  597,  894;  1  Greenl.  Ev.  §§  483,  484,  et 
seq. ;  1  Starkie  Ev.  195.) 

In  this  case,  it  seems,  that  the  number,  two  hundred 

and  sixty-six,  had  been  first  written  upon  the  statement 

as  the  plaintiff's  vote;  that  this  number  was  erased  and 

two  hundred  and  seventy-three  written  over  it,  as  the  re- 
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turn  appeared,  when  introduced  in  evidence.  We  think, 
the  plaintiff  was  not  called  upon  to  explain  this  erasure 
or  alteration.  We  are  to  assume,  because  the  contrary  i8 
not  shown  or  suggested,  that,  on  an  inspection  of  the 
writing,  at  the  trial,  the  larger  number  was  plainly  writ- 
ten over  the  smaller,  so  as  to  leave  no  doubt  as  to  the  ac- 
tual reading  of  the  document,  and  that  the  alteration  ap- 
peared to  be  made  with  the  same  hand  as  the  residue  of 
the  statement,  with  the  same  ink,  and  at  the  same  time. 
The  law  does  not  presume  wrong,  where  none  is  proved, 
and  I  think,  that  even  a  private  writing  would  be  receiv- 
able in  evidence,  where  no  other  circumstances  appear 
than  those  here  assumed.  But  election  returns  are  docu- 
ments of  a  public  nature,  made  out  and  filed  in  the  proper 
office,  under  the  Responsibilities  of  an  official  oath,  and 
they  remain  in  the  custody  of  a  sworn  public  officer.  The 
return  in  question,  so  far  as  we  know,  had  been  faithfully 
kept  by  the  proper  officer,  until  he  produced  it  at  the 
trial,  and  there  is  no  room  for  a  presumption  that  it  had 
be»^n  fraudulently  altered.* 

*The  ruling  at  the  trial  being  correct,  there- 
542  I  ... 

-■  fore,  in  regard  to  the  admission  of  this  statement 

as  evidence,  there  was  no  other  question  in  the  case  ma- 
terial to  the  result.'     The  judgment  must  be  affirmed. 

Judgment  affirmed. 

^  The  same  point  was  ruled  in  Devoy  d.  New  York,  85  Barb.  264 
*  As  to  the  effect  of  an  election  return,  see  Ewing  «.  Thompson,  43  Penn. 
Bt.  372 ;  Kerr  v,  Trego,  47  Ibid.  202 ;  Mann  9.  Caasid/,  1  Brewst.  11. 
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Bank  op  Toledo  v.  International  Bank. 
Proof  of  corporate  capacity. 

In  an  action  by  a  foreign  corporation  against  one  who  had  dealt  with  it  as 
such,  a  user  of  corporate  franchises,  under  color  of  a  statute  of  the  state 
where  it  is  located,  is  sufficient  evidence  that  it  is  a  corporation  de  facta, 

Appeal  from  the  general  term  of  the  Superior  Court 
of  the  city  of  Buffalo,  where  a  judgment  entered  upon  a 
verdict  in  favor  of  the  plaintiff  had  been  affirmed. 

On  the  trial  of  this  case,  the  defendant  moved  for  a 
nonsuit,  on  the  ground  that  the  plaintiff  had  not  proved 
that  it  was  a  corporation,  upon  which  question  an  issue 
had  been  raised  by  the  pleadings.  It  was  objected,  that 
tiiere  was  no  evidence  that  the  governor  of  Ohio  had  is- 
sued his  proclamation,  declaring  the  plaintiff  to  be  a  cor- 
poration, as  prescribed  by  the  laws  of  Ohio.  The  de- 
fendant excepted  to  the  refusal  of  a  nonsuit;  and  the 
judgment  entered  on  the  verdict  having  been  affirmed  at 
general  term,  this  appeal  was  taken* 

Talcott,  for  the  appellant. 

Oajison,  for  the  respondent. 

Dknio,  J. — The  only  question  arising  upon  this  appeal 
is,  whether  the  plaintiff  sufficiently  proved  itself  to  be  a 
corporation,  under  the  laws  of  the  State  of  Ohio.  The 
statute  of  that  state  authorized  individuals  to  associate 
and  form  banking  companies,  by  signing  and  acknowledg- 
ing a  certificate  stating  *certain  particulars,  and 
causing  it  to  be  recorded  in  the  office  of  the  re-  ^ 

corder  of  the  countv.    The  act  further  provides  for  an 
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examination  of  the  institutions  which  shall  have  recorded 
certificates,  by  the  bank  commissioners,  or  a  special  agent 
appointed  by  them,  to  ascertain  whether  they  have  com- 
plied with  the  act ;  and  the  commissioners  are  to  certify 
to  the  governor  as  to  such  as  shall  have  been  approved 
of,  and  if  he  is  also  satisfied  that  the  law  has  been  com- 
plied with,  he  is  to  issue  his  proclamation,  setting  forth 
that  they  are  authorized  to  commence  and  carry  on  the 
business  of  banking. 

The  plaintiflF  (the  issue  being  on  its  having  been  cre- 
ated a  corporation)  proved  that  a  certificate,  containing 
the  requisites  mentioned  in  the  act,  had  been  recorded  in 
the  proper  county,  in  the  year  1845;  and  it  examined  its 
cashier,  who  proved  that  it  had  been  doing  business  as  a 
bank,  under  its  articles  of  association,  at  Toledo,  for  sev- 
eral years  last  past,  and  that  the  defendant,  during  all 
that  time,  had  acted  as  its  collecting  agent  at  Buffalo,  cor- 
responding with  it  and '  addressing  it  letters  under  its 
corporate  name.  The  supreme  court  held  the  proof  suffi- 
cient, and  the  plaintiflf  recovered. 

I  am  of  opinion,  that  the  judgment  was  in  accordance 
with  the  decisions  of  this  court  in  the  cases  of  The  Meth- 
odist Episcopal  Church  v.  Pickett  (19  N.  Y.  482),  and 
EaJton  V.  AspinwaR  (Id.  119),  and  that  it  ought  to  be  af- 
firmed. 

Judgment  affirmed.* 


>  See  Buffalo  and  All^heny  Railroad  Co.  «.  Gary,  26  N.  Y.  75 ;  Leon- 
ardsville  Bank  v.  Willard,  25  Ibid.  574 ;  Hyatt «.  OsmoDd,  87  Barb.  601. 
But  a  party  who  has  dealt  with  a  corporation  as  such,  is  only  estopped 
from  denying  the  incorporation,  when  the  same  is  properly  pleaded.  Howe 
Machine  Ca  «.  Robinson,  7  Daly  899. 
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Warhus  V.  Bowery  Savings  Bane» 
ReguUUion  of  Savings  Bank. 

A  regulation  of  a  savings  bank,  requiring  the  production  of  a  depositor's 
pass-book,  to  entitle  him  to  payment,  is  a  reasonable  one ;  and  will  be 
enf orced,  even  against  an  administrator,  who  makes  no  excuse  for  its 
non-production. 

Warhaus  «.  Bowery  Savings  Bank,  5  Duer  67,  affirmed. 

*Appbal  from  the  general  term  of  the  Superior  r  ^  ^ -| 
Court  of  the  city  of  New  York,  where  a  judgment 
of  nonsuit  had  been   affirmed.     (Reported  below,  on  a 
former  trial,  5  Duer  67.) 

This  was  an  action  by  Henry  F.  Warhus,  administrator* 
of  Frederick  Warhus,  deceased,  to  recover  a  balance  of 
$198.68,  which  appeared  on  the  books  of  the  Bowery  Sa- 
vings Bank  to  have  been  due  to  the  intestate,  at  the 
time  of  his  decease. 

The  rules  of  the  bank,  which  were  printed  in  the  de- 
positor's pass-book,  in  English,  provided  that  no  person 
should  have  the  right  to  demand  any  part  of  the  princi- 
pal or  interest,  without  producing  the  original  book,  that 
such  payment  might  be  entered  thereon.  The  depositor 
was  a  Girman,  incapable  of  reading  the  English  language. 
On  a  demand  by  the  plaintiff,  as  administrator,  the  bank 
officers  required  the  production  of  the  pass-book,  but  it 
was  not  produced,  nor  any  excuse  given  for  its  non-pro- 
duction, either  then,  or  upon  the  trifel. 

On  the  trial,  the  judge  offered  to  allow  thie  plaintiflF  to 
give  evidence  of  the  loss  or  destruction  of  the  pass-book, 
or,  that  upon  a  proper  search,  it  could  not  be  found ;  but 

no  such  evidence  being  given,  the   complaint  was  dis- 
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^  ^ .  ^  1  missed ;   *and  the  judgment  of  nonsuit  having 
been  affirmed  at  general  term,  this  appeal  was 
taken. 

WiUiams,  for  the  appellant. 

Beynolds,  for  the  respondent. 

Davies,  J. — It  is  provided,  in  and  by  the  6th  section 
of  the  act  incorporating  the  defendants  (Laws  of  1834,  c. 
229),  that  the  corporation  shall  receive,  as  deposits,  all 
sums  of  money  that  may  be  offered  for  that  purpose ; 
"  and  such  deposits  shall  be  repaid  to  each  depositor,  when 
required,  and  at  such  times  and  with  such  interest,  and 
under  such  regulations,  as  the  board  of  managers  shall, 
from  time  to  time,  prescribe;"  and  which  regulations 
were  to  be  put  up  in  a  conspicuous  place  in  the  room 
where  the  business  of  the  corporation  should  be  trans- 
acted. 

In  pursuance  of  this  authority,  the  defendants  adopted 
the  rule  or  by-law  above  quoted,  and  had  the  same  posted 
in  a  conspicuous  place  in  the  room  where  their  business 
was  transacted,  and  a  copy  was  pasted  in  the  front  part 
of  each  depositor's  book.  The  question  presented  is, 
whether  the  plaintiff  can  recover,  without  the  production 
of  the  pass-book,  or  giving  some  evidence  of  its  loss  or 
destruction,  or  in  some  way  accounting  for  its  non-produc- 
duction.  It  is  contended,  on  the  part  of  the  plaintiff, 
that  hjd  can.  In  the  first  place,  it  is  to  be  remarked,  that 
the  legislature  evidently  contemplated,  that  some  rules 
and  regulations  in  reference  to  the  repayment  of  money 
to  the  depositors  would  become  necessary;  they  were 
called  for,  alike  for  the  protection  of  the  depositor  as  of 
the  bank.  In  pursuance  of  the  authority  thus  conferred, 
the  defendants  adopted  the  regulation,  that,  on  re-pay- 
ment of  any  moneys,  principal  or  interest,  the  pass-book 
sliould  be  produced,  to  the  end  that  such  payment  might 
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be  entered  therein,  and  reasonable  certainty  would  there- 
by be  attained,  that  the  payment  was  made  to  the 
person  legally  entitled  to  receive  it.  This  regulation 
was  put  up  in  accordance  with  the  requirements 
*of  the  act  of  incorporation,  and  was  assented  to  r  ^^  ^^z. 
by  the  depositor,  and  we  are  bound  to  hold,  that 
it  was  part  of  the  condition  upon  which  the  defendants 
received  the  deposit. 

We  see  nothing  unreasonable  in  this  regulation;  and, 
we  fail  to  come  to  the  conclusion,  that  it  was  intended,  or 
does,  in  fact,  work  any  forfeiture  of  the  depositor's 
money.  It  is  to  receive  a  reasonable  construction,  and 
not  to  be  perverted  to  consummate  fraud  or  work  injus- 
tice. If  the  depositor,  when  he  washes  to  withdraw  his 
money,  cannot  do  what  the  regulations  of  the  defendants 
require,  and  what  he  has  agreed  and  stipulated  to  do,  he 
must  certainly  do  the  next  best  thing — account  for  the 
non-production,  and  show  its  loss  or  destruction.  There 
would  be  no  safety,  either  to  the  bank  or  to  tte  deposi- 
tor, if  the  former  was  bound  to  pay,  on  demand,  without 
the  production  of  the  pass-book,  as  the  evidence  of  au- 
thority to  receive  the  money  by  the  person  demanding 
it;  or,  if  it  is  not  produced,  the  same  security  to  both,  re- 
quires some  excuse  for  its  non-production  to  be  given. 

The  case  was  put  as  favorable  for  the  plaintiff,  by  the 
judge,  at  the  trial,  as  it  could  have  been ;  and  as  he  did  not 
avail  himself  of  the  privilege  given,  to  prove  that  the 
pass-book  had  been  lost  or  destroyed,  or  that,  on  proper 
search  made  for  it,  it  could  not  be  found,  but  chose  to 
place  himself  upon  his  strict  right  to  the  money,  upon  a 
demand  for  it,  without  any  compliance  with  this  regula- 
tion, or  to  offer  to  excuse  such  non-compliance,  he  must 
abide  by  the  consequences  of  the  position  assumed.  We 
think,  the  grossest  injustice  would  follow,  from  the  adop- 
tion of  the  principle  upon  which  it  is  sought  to  maintain 
this   action.     On   the   contrary,   we   think,   that,  if  we 

hold  that  the  pass-book  should  have  been  produced,  or 
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proof  given  of  its  loss  or  destruction,  or  that  proper  search 
had  been  made  for  it,  and  that  it  could  not  be  found,  no 
injustice  is  done  to  either  party,  but  that  the  rights  and 
security  of  both  are  alike  preserved.  If  the  plaintiff 
makes  such  proof,  he  will  be  entitled  to  his  money  on  de- 
mand; and  if  the  bank  should  then  refuse  payment  of  it, 
an  action  could  be  maintained  We  are  clearly  of  the 
*  KAi  1  ^pi^^^^j  that,  upon  the  facts  *appearing  in  this 
^  case,  this  action  cannot  be  maintained,  and  that 
the  complaint  was  properly  dismissed. 

The  judgment  of  the  supreme  court  is,  therefore,  af- 
firmed, with  costs. 

Judgment  affirmed.* 

*  Though  the  rules  of  a  savrngs  bank  provide  tliat  the  presence  of  the 
pass-book  shall  be  evidence  of  authority  to  receive  payment,  yet  this  does 
not  dispense  the  bank  from  the  exercise  of  ordinary  caution  to  detect  a 
f  ituid  on  the  depositor.  Appleby  «.  Erie  County  Savings  Bank,  62  N.  Y. 
12.  If  the  bank  obligates  itself  to  use  its  '*best  efforts"  to  prevent  fraud, 
it  is  held  to*  more  than  ordinary  care  and  diligence.  Allen  «.  Williams- 
buigh  Savings  Bank,  69  Ibid.  814. 
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Carman  v.  Pultz  ef  at. 
Tender  of  deed. — Presumption. 

The  tender  of  a  deed  to  one  of  two  Joint  puichasers  is  sufficient  to  satisfy 
the  obligation  of  the  vendor;  if  he  rcdbise  to  accept,  no  further  tender 
is  requisite. 

The  court  will  presume  nothing  in  favor  of  the  party  alleging  eiror;  it 
must  be  made  affirmatively  to  appear. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
where  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
a  referee's  report,  had  been  affirmed* 

This  was  an  action  upon  a  joint  and  several  promissory 
note,  dxtod  tho  20th  August  1853,  whereby  the  defend- 
ants, and  each  of  them,  promised  to  pay  to  the  plaintiflF 
the  sum  of  $500,  on  the  first  day  of  May  ensuing.  The 
defence  was  want  of  consideration. 

*0n  the  trial,  it  was  shown  that  on  the  20th  Au-  ^  ^  ^.^ 
gust  1853,  the  plaintiff  contracted  to  sell  to  the  ^ 
defendants  certain  lands  in  Hamilton  county,  for  $3600 ; 
of  which  $1500  was  to  be  paid  on  the  1st  May  ensuing, 
and  the  balance  secured  by  bond  and  mortgage;  the 
note  in  suit  was  given  for  part  of  the  cash  payment.  The 
contract  provided,  that  on  receiving  the  sum  of  $1500,  at 
the  time  fixed,  the  plaintiff  would  execute  and  deliver  a 
good  and  sufBcient  deed  in  fee  simple  for  the  premises, 
clear  of  incumbrances,  with  general  warranty  and  full 
covenants. 

The  referee  found  that  the  note  in  question  was  given 

as  part  of  the  cash  payment  mentioned  in  the  contract, 

and  that  on  the  9th  M;iy  1854  (to  which  day  the  time  of 

performance  had  been  extended),  the  plaintiff  tendered  a 

deed  of  the  land  sold  to  Henry  R.  Power,  one  of  the  de- 
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fendants ;  and  he  directed  judgment  to  bo  entered  against 
both  of  the  defendants  (H.  P.  Pultz  and  Henry  R.  Power) 
for  the  amount  of  the  note,  with  interest.  *The 
-'  judgment  entered  on  the  report  having  been  af- 
firmed at  general  term,  the  defendant  Pultz  took  this  ap- 
peal. 

Parker^  for  the  appellant. 

Jackson,  for  the  respondent. 

Selden,  J. — By  the  contract  between  these  parties^  the 
defendants,  Pultz  and  Power,  agreed  to  pay  to  the  plain- 
tiff the  sum  of  $1500  towards  the  purchase-money  of  the 
hind,  to  be  conveyed  on  the  1st  of  May  1854,  and  the 
plaintiff,  on  his  part,  agreed  that,  upon  receiving  the  said 
sum  of  $1500,  at  that  time,  he  would  execute  and  deliver 
a  deed.  There  can  be  no  doubt  whatever,  that  these  are 
dependent  covenants,  and  that  either  party,  in  order  to 
recover  against  the  other,  must  show  performance,  or 
sometliing  equivalent  to  performance,  upon  his  own  part. 
The  finding  by  the  referee,  that  performance  of  the  con- 
tract was  delayed  at  the  instance  and  request  of  the  de- 
fendants, until  the  time  when  the  tender  found  by  him 
was  made,  of  course,  excuses  the  omission  of  the  plain- 
tiff to  make  the  tender  on  the  day  mentioned  in  the  con- 
tract ;  the  defendants  cannot  take  advantage  of  a  delay 
produced  by  their  own  act.  The  tender  of  the  deed, 
therefore,  upon  the  9ih  of  May  1854,  has  in  all  respects 
the  same  effect  upon  the  rights  of  the  parties,  as  if  made 
upon  the  1st  of  May,  as  required  by  the  terms  of  the 
agreement 

But  the  referee  has  found  tliat  such  deed  was  tendered 

to  Henry  R.  Power,  one  of  tlie  defendants,  only;  and  this 

presents  the  principal  question  in  the  case,  viz.,  whether, 

upon  a  contract  like  this,  it  is  sufficient  for  the  vendor  to 

tender  a  deed  to  one  of  the  two  joint  purchasers,  in  the 
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absence  of  the  other ;  or,  whether,  when  the  one  to  whom 
the  tender  is  made  refuses  to  accept,  he  must  also  make 
a  tender  to  the  other.  The  referee  has  not  found,  in  ex- 
press terms,  that  the  defendant,  Power,  refused  to  accept 
the  deed ;  but  this  is  phiinly  to  be  inferred  from  the  tenor 
of  his  report. 

No  authority  was  cited  upon  the  argument,  upon  this 
question,  nor  am  I  aware  that  it  has  ever  been  decided  ;* 
but  I  am  *clearly  of  the  opinion,  that  when  two 
persons  have  entered  into  a  joint  contract  for  the  '- 
purchase  of  lands,  if  one  of  them  refuses  to  accept  a  deed 
tendered  pursuant  to  the  contract,  the  vendor  is  under  no 
obligation  to  make  a  further  tender  to  the  other.  As  be- 
tween the  vendor  and  the  vendees,  the  contract  is  single; 
the  latter  constitute,  so  far  as  the  rights  of  the  vendor 
are  concerned,  but  one  party.  Each  is  holden  to  him  for 
the  performance  of  the  entire  contract,  and  ho  is  not 
bound  to  recognise  any  duality  of  rights  as  existing  be- 
tween them ;  he  could  not  be  compelled  to  execute  sep- 
arate deeds  for  their  respective  interests,  and,  as  one 
deed  only  was  required,  it  follows,  that  one  alone  could 
accept  for  both.  Either  of  the  vendees,  therefore,  being 
authorized  to  accept  performance  on  the  other  part,  and 
bound  to  complete  performance  on  their  own,  upon  re- 
ceiving a  tender  of  a  conveyance,  would  be  under  obliga- 
tion to  accept  it  and  make  the  corresponding  payment ; 
and  his  neglect  or  refusal  to  do  so,  would  be  a  clear 
breach  of  the  contract  on  the  part  of  such  vendees.  Can 
they,  then,  after  having  thus  broken  the  contract,  on 
their  own  part,  defend  themselves  upon  the  ground  of  a 
subsequent  omission  on  the  part  of  the  vendor  ?  I  think 
not. 

But  it  is  said,  that  the  plaintiflF  did  not  tender  such  a 

deed  as  the  contract  requires,  and  hence  the  defendants 

I 

'  This  point  was  expressly  decided  by  the  supreme  court  of  Pennsyl-  i 

vania,  in  Dawson  tJ.  Ewing,  16  8.  &  R.  871 ;  and  see  Warder  v,  Arell,  i 

2Waah.  (Va.)298,  300.  i 
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were  not  bound  to  accept  it.  The  contents  of  the  deed 
tendered  do  not  appear  from  the  body  of  the  referee's 
report;  but  where  documentary  evidence  is  introduced 
upon  a  trial,  and  such  evidence  is  referred  to  in  the 
statement  of  facts  contained  in  the  case,  or  in  the  report 
of  the  referee,  when  such  report  supplies  the  place  of  a 
statement,  the  documents  containing  the  evidence  are 
considered  and  treated,  by  this  court,  as  constituting  a 
part  of  such  statement  or  report.  It  is  otherwise,  in  re- 
spect to  mere  parol  testimony,  which  is  never  resorted 
to,  except  for  the  purpose  of  explaining  some  ambiguity 
found  in  the  statement.  The  report,  in  this  case,  refers 
to  a  deed  tendered  by  the  plaintiflf  to  the  defendant, 
Power,  and  we  find  appended  to  the  case  the  copy  of  a 
deed  from  the  plaintiff  to  the  defendants,  bearing  date 
May  Ist,  1854,  and  marked  as  "  Exhibit  D."  It  may  be 
said,    *that    the    report    does    not  identify  the 

ire        r\  '^  I  I 

^  original  of  this  paper  as  the  deed  which  was 
tendered ;  but  this  objection  ought  not,  I  think,  to  pre- 
vail. From  the  contents  of  the  deed  itself;  from  its 
being  marked  as  an  exhibit;  and  from  there  being  no 
other  deed  in  the  printed  case,  it  is  plainly  to  be  infer- 
red, that  this  is  the  deed  referred  to  by  the  referee. 
Either  party  might  have  obtained  a  correction  of  the  re- 
port, or  of  the  case,  in  this  respect,  and  the  plaintiff 
would,  no  doubt,  have  done  so,  if  this  had  not  been  the 
true  deed.  Oa  looking  at  this  document,  it  is  plain,  that 
it  is  not  such  a  deed  ,a8  the  plaintiff  was  bound  by  his 
contract  to  tender ;  as  it  contained  merely  a  covenant  for 
quiet  enjoyment,  while  the  contract  to  the  plaintiff  under- 
took to  give  a  deed  "  with  full  covenants."  The  defend- 
ant, Power,  therefore  had  a  right,  upon  the  tender  to 
him  of  this  deed,  to  refuse  to  accept  it,  on  account  of  its 
insufficiency  in  this  respect.  If,  however,  instead  of 
pointing  out  this  defect,  he  put  his  refusal  upon  other 
grounds,  which  would  not  have  been  removed  by  any  alter- 
ation which  could  have  been  made  in  the  deed,  neither 
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he  nor  his  co-purchaser  can  now  avail  themselves  of  its 
insufficiency. 

Here,  then,  arises  a  question  as  to  the  construction  to 
be  put  upon  the  report  of  the  referee.  That  does  not  even 
state  that  Power  refused  to  accept  the  deed,  when  ten- 
dered. Such  a  refusal,  however,  is  plainly  to  be  inferred, 
from  the  tenor  of  the  report ;  but  as  to  the  grounds  upon 
which  he  placed  that  refusal,  the  report  is  entirely  silent. 
We  are  left,  therefore,  to  the  legal  presumptions  whicli 
arise  under  the  rules  heretofore  adopted  for  the  construc- 
tion of  referees'  reports  and  statements  of  facts  presented 
to  this  court  upon  appeal.  Such  reports  and  statements 
are  not  construed  with  the  strictness  which  was  applied, 
at  common  law,  to  special  verdicts;  error  on  the  part  of 
the  court  below  will  not  be  presumed,  but  must  be  made 
clearly  to  appear.  Hence,  it  is  incumbent  upon  the 
appellant  to  take  care  to  so  present  the  facts  upon 
Avhich  the  case  depends,  as  to  show  affirmatively  that 
an  error  has  been  committed.  This  court  will  presume 
nothing  in  favor  of  the  party  alleging  the  error;  but  if 
compelled,  through  the   imperfection  of  the  statement 

*of  facts,  to  resort  to  presumptions  at  all,  will     ^ 

•  •  •  r  *  552 

adopt  such  only  as  will   sustain   the  judgment.'  ^ 

The  report,  in  this  case,  therefore,  being  silent  as  to  the 
grounds  upon  which  the  defendant  Power  refused  to  ac- 
cept the  deed  tendered  to  him  by  the  plaintiff,  we  cannot 
presume,  that  he  pointed  out  the  defect  in  the  deed,  and 
based  his  refusal  upon  such  defect.  On  the  contrary,  as  ' 
we  presume  the  judgment  to  be  right,  until  the  contrary 
is  made  distinctly  to  appear,  where,  as  in  this  case,  there 
is  an  evident  omission  of  important  facts  in  the  state- 
ment or  report,  we  must  presume  these  facts  to  have 
been  such  as  w^ould  warrant  the  judgment  rendered.    It 

*See  Grant  d.  Morse,  23  K.  Y.  828;  Phelps  d.  McDonald,  26  Ibid.  82; 
Milhau  f).  Sharp,  27  Ibid.  624;  Smith  v.  Coe,  29  Ibid.  666;  Brainerd 
r.  Dunning,  80  Ibid.  211;  Meyer  v,  Amidon,  45  Ibid.  169;  Comstock  c. 
Ax..e8,8kcju>857. 
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follows  from  this,  that  t  le  judgment  cannot  be  revereeil 
for  the  insufficienc}^  of  the  deed. 

There  is  no  foundation  for  the  position  that  the  note 
was  void,  as  being  without  consideration.  It  was  given 
for  a  portion  of  the  sum  of  $1500,  to  be  paid  upon  the  ex- 
ecution of  the  deed.  It  had  the  same  consideration  as 
*he  residue  of  that  sum,  and  whether  it  was  received  i:i 
satisfaction  pro  tanto  of  the  payment  to  be  made  on  the 
Ist  of  May  1854,  or  merely  as  an  additional  security,  is 
of  no  importance.  In  either  case,  an  action  may  be  main- 
tained upon  it,  under  any  circumstances  which  would 
support  an  action  for  the  residue  of  the  $1500.  The  judg- 
onent  must  be  affirmed. 

Judgment  affirmed. 


HoE  and  others  v.  Sanborn. 
Warranty  on  sale  by  Manufacturer. 

« 

<On  a  sale  by  a  manufacturer,  there  is  an  unplied  warranty  that  the  chattel 
sold  ifl  free  from  any  latent  defect  resulting  from  the  process  of  manu- 
facture ;  but  this  implied  warranty  does  not  extend  to  a  latent  defect  in 
the  materials  used,  unless  it  be  proved,  or  can  be  fairly  inferred,  that 
the  vendor  know  of  the  defect. 

*Appeal  from  the  creneral  tiirm  of  tlie  Supreme 

^  Court,  in  the  fourth  -district,  where  a  judgment 

upon  a  verdict  in  favor  of  the  plaintiffs  had  been  affirmed. 

This  was  an  action  upon  a  promissory  note,  dated  the 

17th  August  1855,  whereby  the  defendant  promised  to 

pay  to  the  plaintiffs,  the  sum  of  $467.88,  five  months  after 
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date,  at  the  Wasliington  County  Bank.     The  defence  was 
a  failure  of  consideration. 

The  answer  averred  that  the  defendaivt  purchased  of 
the  phiintiffs  a  quantity  of  cil-cular  saws,  for  the  price  of 
which  the  note  in  question  was  given;  that  the  plaintiffs 
warranted  them  to  be  "good  saws  and  of  good  quality;" 
and  a  breach  of  the  warranty.  On  the  trial,  the  defend- 
ant offered  to  prove  that  he  ordered  the  saws  for  a 
special  purpose,  which  was  communicated  to  the  plaintiffs ; 
that  one  of  the  saws  was  unsound  apd  worthless,  by  rea- 
son of  softness,  and  otherwise  defective ;  and  was  returned 
to  the  defendant.  *The  learned  judge  admitted  ^  ^  ^^. 
the  evidence,  except  so  far  as  it  was  proposed  to  •- 
prove  that  the  saw  was  manufactured  for  a  special  pur- 
pose. Evidence  was  then  given  that  one  of  the  saws  was 
soft  and  worthless,  either  from  defects  in  the  material,  or 
from  want  of  being  properly  tempered ;  and  the  defen- 
dant's counsel  claimed  to  go  to  the  jury  upon  this  evi- 
dence. The  judge,  however,  directed  them  to  find  a  ver- 
dict for  the  plaintiffs;  and  the  judgment  entered  thereon 
having  been  affirmed  at  general  term,  the  defendant  took 
this  appeal. 

Northup,  for  the  appellant. 

Paris,  for  the  respondents. 

* 

Selden,  J. — If,  to  sustain  the  defence  in  this  case,  it 
was  necessary  to  show  that  the  plaintiffs  had  agreed  to 
manufacturo  these  saws  for  a  specific  purpose,  and  that, 
when  tried,  one  or  more  of  them  proved  not  to  be 
adapted  to  or  useful  for  that  purpose,  then  the  rulings  of 
the  judge  upon  the  trial  may  have  been  right.  Such  a 
contract  would  be  entirely  different  from  an  ordinary 
Bale,  with  a  general  warranty  of  quality,  and  would  re- 
quire to  be  specially  stated ;  but,  on  the  other  hand,  if, 

upon  every  sale  of  a  manufactured  article  by  the  manu- 
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factiirer  himself,  there  is  an  implied  warranty  that  the 
article  sold  is  free  from  any  latent  defect  growing  out  of 
the  proQpss  of  manufacture,  *then  the  cauHe  should 


^  - 
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'  have  been  submitted  to  the  jury  upon  the  evi- 
dence rciven.  It  is  not  necessary,  in  pleading,  where  a  party 
relies  upon  a  mere  general  warranty  of  the  quality  of 
goods  sold,  to  state  whether  the  warranty  is  express  or 
implied ;  a  general  averment  that  the  vendor  warranted 
the  articles  to  be  of  a  good  quality,  is  sufficient;  proof  of 
{I  warranty  of  either  kind  will  support  the  averment.  In 
the  view  I  take  of  this  case,  therefore,  it  is  only  neces- 
sary to  consider  whether,  upon  a  sale  by  a  manufacturer, 
of  articles  minufactured  by  himself,  he  impliedly  under- 
takes that  such  articles  are  of  fair  quality,  and  have  no 
secret  defect  arising  out  of  the  manner  in  which  they 
were  manufactured. 

It  may  not  be  possible  to  reconcile  all  the  decisions  upon 
the  subject  of  implied  warranties  upon  the  sale  of  goods : 
but  if  we  keep  steadily  in  view  the  principle  which  lies 
at  the  basis  of  all  such  cases,  we  shall  find  that  much  of 
the  apparent  conflict  will  disappear.  It  is  a  universal 
,  doctrine,  founded  upon  the  plainest  principles  of  natural 
justice,  that,  whenever  the  article  sold  has  some  latent 
defect,  which  is  known  to  the  seller,  but  not  to  the  pur- 
chaser, the  former  is  liable  for  this  defect,  if  he  fail  to 
disclose  his  knowledge  on  the  subject,  at  the  time  of  the 
sale.  In  all  such  cases,  where  the  knowledge  of  the  ven- 
dor is  proved  by  direct  evidence,  his  responsibility  rests 
upon  the  ground  of  fraud.  But  there  are  cases  in  which 
the  probability  of  knowledge  on  the  part  of  the  vendor 
is  so  strong,  that  the  courts  will  presume  its  existence, 
without 'proof;  and  in  these  cases,  the  vendor  is  held  re- 
sponsible upon  an  implied  warranty.  The  only  differ- 
ence between  these  two  classes  of  cases  is,  that  in  one  the 
scienter  is  actually  proved,  in  the  other,  it  is  presumed. 
It  is  obvious,  that  the  vendor  of  goods  would  be  very 

likclv  to  know  whether  he  has  a  title  to  the  goods  he. 
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sells;  lie  knows  the  source  from  which  such  title  was 
obtained,  and  has,  therefore,  means  of  judging  of  its  va- 
lidity, which  the  purchaser  cannot  be  supposed  to  have. 
Hence,  it  is  the  doctrine,  both  of  the  civil  and  the  com- 
mon law,  that  every  vendor  impliedly  warrants  that  he 
has  title  to  what  he  assumes  to  sell. 

*Some  slight  doubt  has  been  supposed  to  be 
thrown  upon  this  doctrine,  in  England,  by  the  re-  ^ 
marks  of  Parke,  B.,  in  tlie  case  of  Morlcy  v.  Attenborough 
(3  Exch.  500).  It  is,  however,  too  well  settled,  both  in 
England  and  in  this  country,  to  be  overthrown  or  shaken 
by  the  obiter  dicta  of  a  single  judge.  My  object  is  not  to 
establish  this  doctrine,  which  admits  of  no  doubt,  but 
simply  to  show  that  it  rests  upon  the  foundation  here 
suggested,  viz.,  the  presumed  superior  knowledge  of  the 
vendor  in  regard  to  his  title.  The  case  of  Morley  v.  At- 
tenborough itself  tends,  in  my  view,  to  confirm  this  posi- 
tion- It  arose  upon  a  sale,  by  a  pawnbroker,  of  a  harp 
pledged  with  him  as  security  for  a  debt ;  the  sale  was 
made  through  auctioneers,  and  a  general  catalogue  was 
furnished  to  the  bidders,  which  "stated  on  the  title  page, 
that  the  goods  for  sale  consisted  of  a  collection  of  forfeit- 
ed property."  The  court  held,  that  there  was  no  implied 
warranty  of  title  in  that  case.  There  was,  perhaps,  good 
reason  why  tliis  case  should  be  considered  an  exception 
to  the  general  rule;  the  pawnbroker  could  not  justly  be 
pVesumed  to  have  any  special  knowledge  in  regard  to  the 
ownership  of  the  articles  pledged;  the  probability  was, 
tliat  he  had  received  them  upon  the  faith  of  the  pledgor's 
possession  alone,  and  the  purchaser  was,  in  this  respect, 
upon  an  equal  footing  with  himself. 

There  are  other  exceptions  to  the  general  rule,  which 
have  the  same  tendency:  the  case  of  judicial  sales  is  one. 
There  is  no  ground  for  presuming  that  the  oflScer  of  the 
law  has  any  peculiar  knowledge  on  the  subject  of  the 
title  to  the  property  he  exposes  to  sale.  No  doubt,  both 
the  pawnbroker  and  the  officer,  if  shown  to  have  knowl- 
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edue  which  they  conceal,  would  be  liable  for  fraud;  or, 
if  viiKiy  could  justly  be  presumed  to  have  such  knowledge, 
W()i;l(l  be  liable  upon  an  implied  warranty.  It  was  ex- 
pressly neld  in  the  case  of  Peto  v.  Blades  (5  Taunt.  657), 
that  the  law  raises  an  implied  promise  on  the  part  of  a 
sherilT,  who  sells  goods  taken  in  execution,  that  he  does 
not  know  that  he  is  destitute  of  title  to  the  goods. 

A  very  ancient  and  leading  case  on  the  subject  of  im- 
plied warranty  of  title,  viz..  Cross  v.  Gardner  (Garth.  90), 
^  shows   the   *ground  of  liability  to   be  that   here 

-•  suggested.  There,  the  plaintiff  sought  to  recover 
against  the  defendant  for  selling  a  pair  of  oxen  as  his, 
when  they  in  truth  belonged  to  another.  It  was  objected, 
that  tlie  decliration  neither  stated  that  the  defendant  de- 
ceitfully sold  the  oxen,  nor  that  he  knew  them  to  be  the 
property  of  another  person;  but  the  court  held  the  de- 
fendant liable,  because  the  plaintiflF  had  no  means  of 
knowing  to  whom  the  property  belonged,  but  only  by  the 
possession.  This  plainly  implies  that  the  defendant  had 
better  means  of  knowledge;  and  upon  this  presumption- 
the  court  evidently  proceeded.  That  this  was  the  foun- 
dation of  the  decision,  appears  also  from  another  report  of 
the  same  case  (1  Show.  68),  where  the  ground  taken  was, 
that,  *'  if  a  man,  having  possession  of  goods,  sell  them  as  his 
own,  an  action  lies  for  the  deceit^  Now,  deceit  implies 
knowledge,  and  as  no  knowledge  was  proved,  it  must  have 
been  presumed. 

Ill  an  older  case  still,  viz.,  Dale^s  Case  (Cro.  Eliz.  44), 
the  court  decided,  by  two  judges  against  one,  that  the 
action  would  not  lie,  because  there  was  no  allegation,  or 
proof,  that  the  defendant  knew  of  the  defect  in  his  title; 
but,  to  use  the  language  of  Croke,  "Anderson  contra,  for 
it  shall  be  intended^  that  he  that  sold  had  knowledge 
whether  they  were  his  goods  or  not."  The  ground  here 
taken  by  the  dissenting  judge,  that  every  vendor  is  pre- 
sumed to  know  whether  he  has  title  to  the  things  he  sells, 

is  precisely  that  upon  which  the  subsequent  cases  have 
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proceeded,  and  one  which  aflFords  a  solid  basis  for  the 
doctrine  of  implied  warranty  of  title. 

It  is  equally  clear,  that  implied  warranties  in  respect 
to  quality,  wherever  they  are  held  to  arise,  rest  upon 
a  presumption,  in  the  particular  case,  that  the  vendor 
knew  of  the  defect.  It  is  easy  to  see,  that,  in  respect  to 
all  that  class  of  personal  chattels  which  do  not  enter 
extensively  into  the  business  and  trade  of  a  people, 
and  which  do  not  pass  rapidly  from  hand  to  hand,  such 
as  horses,  cattle,  furniture,  and  the  like,  the  vendor,  who, 
in  most  cases,  would  have  had  the  article  for  some 
time  in  possession  and  use,  would  be  ver}^  likely  to.  know 
whether  it  was  defective,  and  a  presumption  of  knowledge 
would,  in  *such  cases,  as  a  general  rule,  be  both  ^  *  re 
reasonable  and  safe.  On  the  other  hand,  with  '- 
regard  to  those  goods  which  are  the  subject  of  general 
traffic,  and  are  habitually  purchased,  not  for  use,  but  to 
be  sold  again,  no  such  presumption  could  fairly  arise. 
This  distinction  may  serve  to  account,  in  some  degree, 
for  the  difference  between  the  civil  and  the  common  law 
rule  upon  the  subject  of  latent  defects  in  articles  sold. 
The  rule  of  the  civil  law,  caveat  venditor y  was  adopted  at 
an  early  period,  and  in  reference,  as  it  would  seem,  rather 
to  those  articles  which  are  of  general  and  ordinary 
use,  than  to  such  as  enter  extensively  into  the  commerce 
of  the  country ;  while  that  of  the  common  law,  caveat 
emptor y  originating  in  a  coTnmercial  age,  and  among 
a  highly  commercial  people,  naturally  took  the  form  best 
calculated  to  promote  the  freedom  of  trade.  No  doubt, 
the  common-law  rule  is,  upon  the  whole,  wisest  tind  best 
adapted  to  an  advanced  state  of  society;  and  yet,  there 
is  a  large  class  of  cases  in  which  that  of  the  civil 
law  would  serve  to  prevent  a  multitude  of  frauds.  Take, 
for  instance,  the  article  of  horses.  Pew  would  deny  that, 
as  to  them,  it  would  be  more  conducive  to  justice, 
if  the  vendor  were,  in  all  cases,  held  to  warrant  against 

secret  defects ;    but,  as  it  would    be   impracticable  to 
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discriminate  among  the  infinite  variety  of  articles  which 
are  the  subjects  of  sale,  the  common  law  applies  the 
maxim  caveat  emptor,  as  a  general  rule,  to  all  cases. 

It  has  been  frequently,  but,  as  I  apprehend,  inaccu- 
rately, said,  that  under  the  civil  law  a  warranty  is  implied 
from  the  payment  of  a  "  sound  price  "  for  the  article  sold. 
Although  paying  a  "  sound  price  "  may  prove  that  the 
purchaser  was  not,  it  does  not  prove  that  the  vendor  was, 
cognisant  of  any  defect ;  it  can,  therefore,  have  no  tendency 
to  show  which  of  the  two  parties  ought  to  bear  the  loss. 
Where,  however  the  price  paid  is  less  than  the  value  of 
the  article,  supposing  it  to  bo  sound,  this  shows  that  the 
purchaser  was  apprised  of  the  defect,  and  that  the  particH 
contracted  with  reference  to  it ;  in  such  cases,  therefore, 
no  warranty  arises.  It  is  in  this  aspect  alone,  that  the 
price  paid  becomes  of  importance.  But  because  the  want 
of  a  "  sound  price  "  would  thus  prevent  a  warranty,  it  has 
been  *illogically  inferred,  that  the  payment  of  a 
-'  **  sound  price  "  was  the  foundation  of  the  warranty. 
The  truth  is,  that  the  civil  law  raises  the  warranty,  be- 
cause it  presumes  knowledge  on  the  part  of  the  vendor ; 
and  the  want  of  a  "sound  price"  prevents  a  warranty, 
because  it  proves  equal  knowledge  on  the  part  of  the 
vendee. 

The  theory  of  the  civil  and  of  the  common  law, 
in  respect  to  these  implied  warranties,  is  entirely  differ- 
ent. The  civil  law  holds,  that  the  warranty  enters  into 
and  forms  an  integral  part  of  the  contract  of  sale  itself, 
as  will  be  seen  by  referring  to  Pothier's  definition 
of  a  sale,  and  his  statement  of  the  obligation  of  the  vendor 
to  warrant  against  latent  defects,  which  he  deduces 
directly  from  that  definition.  The  definition  he  gives 
seems  to  be  somewhat  strained  for  the  purpose  of 
embracing  that  obligation.  (See  Pothier  on  Cont.  of 
Sale,  Prelim.  Art.,  and  Part  II.,  chap.  1,  §  4.) 

But  the  common  law,  with,  as  I  conceive,  better  logic, 
derives  the  obligation  from  the  general  doctrine  which 
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holds  vendors  responsible  for  every  species  of  deception. 
That  this  i*the  true  source  of  this  warranty,  at  the  com- 
mon law,  will  be  rendered  apparent,  by  reference  to  three 
early  cases,  two  of  which  have  been  already  referred  to; 
viz:  Dale^s  Case  (Cro.  Eliz.  44);  Fumis  \, Leicester  (Cro. 
Jac.  474) ;  and  Cross  v.  Gardner  (Garth.  90 ;  s.  c.  1  Show. 
68).  These  cases  show  by  what  gradations  a  strong  prin- 
ciple of  justice  overcame,  at  length,  the  technical  rules  of 
the  common  law,  and  forced  the  courts  to  sustain  an  action 
for  a  deceit,  without  any  averment  or  actoal  proof 
of  wilful  deception. 

It  is  possible  to  read,  even  in  the*  meagre  record 
we  have  of  these  three  cases,  the  mental  operations  of  the 
pleaders,  at  that  remote  period,  in  framing  the  respective 
declarations.  They  were  all  experimental  cases,  and  pro- 
bably enlisted  the  highest  legal  talent.  The  declaration 
in  Cross  v.  Gardner ,  as  we  know,  was  drawn  by  Mr.  Jus- 
tice Gould,  of  the  King's  Bench;  this  we  learn  from 
himself,  in  Medina  v.  Stoughton  (Lord  Raym.  593).  The 
object  of  the  pleader,  in  each  case,  evidently  was,  to 
avoid  the  necessity  of  alleging  a  scienter^  of  which  he  has 
no  extrinsic  *proof.  In  Dale^s  Case,  there  was  no 
averment,  direct  or  indirect,  on  the  subject  of  ^ 
knowledge,  and  the  experiment  failed;  the  pleader 
having  taken  too  great  a  stride  to  begin  with,  but  carry- 
ing along  with  him,  nevertheless,  one-third  of  the  court. 
In  Fumis  v.  Leicester,  the  word  "deceitfully,"  which  impli- 
ed knowledge,  was  ventured  upon,  relying  upon  the  pre- 
sumption of  knowledge  to  support  it;  and  this  experi- 
ment succeeded.  In  Cross  v.  Gardner,  another  step  was 
taken,  and  a  colloquium  and  averment  of  possession  in  the 
plaintiff  were  resorted  to,  instead  of  any  allegation  of 
knowledge ;  in  this,  also,  the  pleader  was  successful. 

These  are  the  cases,  especially  the  last,  which  estab- 
lished, in  the  English  courts,  the  doctrine  of  implied  war- 
runty  of  title ;  and  my  object  in  referring  to  them  is,  to 

sustain  the  position  I  take,  that  the  rule  was  originally 
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based  upon  the  presumption  that  a  vendor  knows 
whether  or  not  he  has  title  to  the  things  which  he  sells. 
That  this  was  so,  is  manifest,  from  the  kind  of  declaration 
used  in  all  these  cases,  viz.,  case  for  deceit.  Precisely 
when  the  form  of  action  was  changed,  from  case  to  assumpsit, 
does  not  appear;  but  it  certainly  was  not  until  after  the 
time  of  Blackstone,  because  he  says:  "In  contracts  like- 
wise for  sales,  it  is  constantly  understood,  that  the  seller 
undertakes  that  the  commodity  he  sells  is  his  own,  and  if 
it  proves  otherwise,  an  action  on  the  case  lies  against  him 
to  exact  damages /or  this  deceit.^'  (3  Bl.  Com.  165.)  It 
is  plain,  therefore,  that  the  courts  proceeded  in  these 
cases  upon  the  ground  of  presumptive  knowledge  on  the 
part  of  the  vendor  of  his  want  of  title. 

It  has  already  been  shown,  to  some  extent,  that  implied 
warranties  as  to  quality,  are  based,  when  they  exist  at 
all,  upon  the  same  assumption;  but  this  will  further  ap- 
pear from  some  of  the  exceptions  to  the  common-law  rule 
o{  caveat  emptor.  One  of  these  exceptions,  which  has 
been  generally  recognised,  is,  that  upon  the  sale  of  pro- 
visions, which  are  purchased,  not  for  the  purpose  of  re- 
sale, but  to  be  consumed  by  the  purchaser,  there  is  an 
implied  warranty  that  such  provisions  are  sound  and 
wholesome.  There  are  two  cases  in  our  own  courts 
which  show  the  foundation  of  this  exception.  The  first 
*  Kfii  -|  is  that  of*  Van  Bracklin  v.  Fonda  (12  Johns.  468), 
which  was  an  action  to  recover  damages  for  sell- 
ing a  quantity  of  beef  as  "  good  and  sound,"  which  proved 
"bad  and  unwholesome."  There  was,  in  that  case,  some 
evidence  that  the  defendant  knew  the  animal  to  be  dis- 
eased, before  it  was  slaughtered ;  but  the  court,  in  giving 
judgment,  say,  that  "in  the  sale  of  provisions  for  domestic 
use,  the  vendor  is  bound  to  know  that  they  are  sound  and 
wholesome,   at  his  peril."*    Although  what  the  court 

*  And  see,  to  the  same  effect,  Divine  v.  McCormick,  50  Barb.  116 ;  Burch 
v.  Spencer,  15  Han  604 ;  and  McNaughton  v.  Joy,!  W.  N.  C.  470. 
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here  says  is,  that  the  vendor  is  bound  to  know  the  condi- 
tion of  what  he  sells,  yet,  the  subsequent  case  of  Moses 
y.  Mead  (1  Denio  378),  which  was  more  elaborately  con- 
sidered, shows  clearly  that  the  doctrine  rests  upon  a  pre- 
sumption of  knowledge  on  his  part.  The  sale,  in  that 
case,  was  of  194  barrels  of  mess  beef,  which  proved  to  be 
tainted ;  and  the  action  was  assumpsit,  founded  upon  an 
implied  warranty  of  soundness.  The  beef  was  bought, 
not  for  immediate  consumption,  but  by  merchants,  for  the 
purpose  of  being  resold.  Mr.  Mann,  who  argued  for  the 
defendant,  did  not  dispute  the  general  rule,  but  relied 
upon  the  fact  that  the  purchase  was  not  for  consumption; 
The  pith  of  his  argument  was  in  this  sentence :  "  Where 
the  sale  is  by  wholesale,  the  vendor  has  no  more  opportu- 
nity of  hwvnng  their  quality  (the  quality  of  the  provi- 
sions sold)  than  the  purchaser."  In  giving  judgment  for 
the  defendant,  the  court  proceeded  upon  this  ground,  as 
is  evident  from  the  following  language  of  Bronson,  C.  J. 
After  referring,  with  approbation,  to  the  case  of  Van 
Brocklin  v.  Fonda,  he  says : — "  But  there  is  a  very  plain 
distinction  between  selling  provisions  for  domestic  use 
and  selling  them  as  articles  of  merchandise,  which  the 
buyor  does  not  intend  to  consume,  but  to  sell  again ;  such 
sales  aYe  usually  made  in  large  quantities,  and  with  less  of 
opportunity  to  know  the  actual  condition  of  the  goods,  than 
when  they  are  sold  by  retail."'  The  implied  warranty 
depends,  therefore,  in  these  cases,  as  in  all  others,  upon 
the  question  whether  there  is  reason  to  impute  to  the 
vendor  a  knowledge  of  the  defects,  if  any  exist. 

Another  exception  to  the  general  rule,  which  has  been 
recognised  in  several  cases,  but  with  some  hesitation  and 
uncertainty,  is,  that  a  manufacturer,  who  sells  goods  of 

his   own  ^manufacture,  impliedly  warrants   that 

r  *  562 
they  are  free  from  any  latent  defect  growing  out  '- 


'  Followed  in  Hyland  t?.  Sherman,  2  £.  D.  Sm.  234 ;  and  sec  Goldricii 
V.  Ryan,  3  Ibid.  324. 
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of  the  process  of  manufacture.  In  regard  to  the  justness 
of  this  exception,  it  would  seem,  aside  from  authority, 
scarcely  possible  to  doubt.  .  If  the  vendor  can  be  proved 
to  have  had  knowledge  of  the  defect,  and  failed  to  dis- 
close it,  all  agree,  he  is  liable.  Is  it  not  reasonable  to 
presume,  that  he  who  made  a  thing  which  ha?  a  defect 
arising  solely  from  the  manner  in  which  it  is  made,  is 
cognisant  of  that  defect?  Where  the  vendor  has  manu- 
factured the  article  witli  his  own  liands,  the  inference  of 
knowledge  would,  plainly,  in  many  cases,  be  strong 
enough  to  charge  him,  even  in  an  action  for  fraud.  But 
if  the  manufacturing  is  done  by  agents,  the  general  prin- 
ciples of  law  would  liold  the  principal  responsible  for  those 
whom  he  employs.  Wherever  the  vendor,  therefore,  has 
himself  manufactured  the  article  sold,  or  procured  it  to  be 
done  by  others,  if  honesty  and  fair  dealing  are  ever  to  be 
enforced  by  law,  a  warranty  should  be  implied.  The 
doubts  which  have  been  expressed  in  one  or  two  cases  in 
this  state,  upon  this  subject,  could,  I  think,  never  have 
arisen,  if  the  courts  had  kept  steadily  in  view  the  princi- 
ples upon  which  implied  warranties  rest;  this  would  also 
have  prevented  the  confusion  which  pervades  the  early 
English  cases  on  the  subject  of  exceptions  to  the  maxim 
caveat  emptor. 

The  rule  that  upon  executory  contracts  for  the  delivery 
of  some  indeterminate  thing,  at  a  future  day,  there  is  an 
implied  warranty  that  the  article  shall  be  of  a  fair  quality 
and  merchantable ;  the  supposed  rule  that  upon  the  sale 
ofa  thing  for  a  particular  purpose,  there  is  an  implied 
warranty  that  the  thing  shall  be  fit  and  suitable  for  that 
purpose;  and  the  like  rule  that  upon  the  sale  of  goods  by 
sample,  the  vendor  warrants  that  the  goods  shall  be 
equal  to  the  sample,  have  all  been  treated  as  exceptions 
to  that  maxim. 

The  first  of  these  rules  may,  perhaps,  be  regarded  as, 

in  some  sense,  kn  exception,  although  the  case  is  not  one 

to  wliich  the  maxim  caveat  emptor  could,  by  possibility, 
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be  supposed  to  appty ;  *  but  the  other  two  can  hardly  be 
considered  as  exceptions  at  all.  When  a  person,  desirous  to 
obtain  an  article  for  a  particular  purpose,  but  not  being 
himself  skilled  in  respect  to  such  articles,  *ap plies  r^^  ^/.o 
to  one  professing  to  be  acquainted  with  the  subject, 
or  who,  by  his  occupation,  holds  himself  out  to  the  world 
as  understanding  it,  and  the  latter  furnishes  what  he  al- 
leges to  be  suitable,  it  is  plainly  to  be  inferred,  that  both 
parties  understand  the  purchase  to  be  made  upon  the 
judgment  and  the  responsibility  of  the  seller.  In  view  of 
some  such  case,  one  or  more  of  the  English  judges,  at  an 
early  day,  laid  down  the  broad  proposition,  that,  upon  the 
sale  of  goods  for  a  specified  purpose,  the  law  raised  an 
implied  warranty,  that  the  goods  sold  were  suitable  for 
that  purpose.  In  Bluett  v.  Osborne  (1  Stark.  384),  Lord 
Ellenborough  said: — "A  person  who  sells,  impliedly 
warrants  that  the  thing  sold  shall  answer  the  purpose  for 
which  it  is  sold."  Lord  Tenterden  used  similar  language 
in  Gray  v.  Cox  (4  Barn.  &  Cress.  108).  Best,  C.  J.,  re- 
iterated the  doctrine,  in  Jones  v.  Bright  (5  Bing.  533). 

But  it  is  obvious,  that  notwithstanding  the  goods  are 
sold  for  a  particular  use,  if  the  purchaser  himself  under- 
stands what  he  wants,  and  selects  such  goods  as  he  deems 
adapted  to  the  intended  use,  there  is  no  warranty. 
There  can,  therefore,  be  no  such  general  rule  as  that  re- 
ferred to ;  but  whether  there  is  a  warranty  or  not,  must 
depend  upon  the  circumstances  of  each  particular  case. 
This  subject  has  been  placed  upon  its  true  basis  by  two 
later  English  cases,  viz.,  Chanter  v.  Hopkins  (4  Mees.  & 
Wels.  399),  and  Brown  v.  Edgmgton  (2  Man.  &  Gr.  279). 
In  the  last  of  these  cases,  Tixdal,  C.  J.  says : — '*  It  ap- 
pears to  me,  to  bo  a  distinction  well  founded,  both  in 
reason  and  on  authority,  that  if  a  party  purchases  an  ar- 
ticle, upon  his  own  jvdgment,  he  cannot  afterwards  hold 


'See  Edwards  v.  Hathaway,  1  Phila.  547,  per  Sliarswood,  J.,  now 
chief  justice  of  Pennsyivania. 
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the  vendor  responsible,  on  th6  ground  that  the  article 
turns  out  to  be  unfit  for  the  purpose  for  which  it  was 
required;  but  if  he  relies  upon  the  judgment  of  the 
seller,  and  informs  him  of  the  use  to  which  the  article  is 
to  be  applied,  it  seems  to  me,  that  transaction  carries 
with  it  an  implied  warranty,  that  the  thing  furnished, 
shall  be  fit  and  proper  for  the  use  for  which  it  was  de- 
signed."* 

This  extract  shows  that  these  are  not  cases  of  implied 
warranty,  in  the  ordinary  sense  of  these  terms.  Tlie 
question  is  one  of  fact  as  to  the  actual  contract  between 
the  parties;  it  is,  *on  wdiose  judgment  and  re- 
^  sponsibility  was  the  purchase  really  made?  Im- 
plied warranties  do  not  rest  upon  any  supposed  agree 
ment  in  fact.  They  are  obligations  which  the  law  raises 
upon  principles  foreign  to  the  actual  contract;  principles 
which  are  strictly  analogous  to  those  upon  which  ven- 
dors are  held  liable  for  fraud.  It  is  for  the  sake  of  con- 
venience, merely,  that  this  obligation  is  permitted  to  be 
enforced  under  the  form  of  a  contract.  However  refined 
this  distinction  may  appear,  its  non-observance  has  led  to 
much  of  the  confusion  to  be  found  in  the  cases  on  this 
subject. 

The  same  may  be  said  in  regard  to  the  doctrine  that  an 

implied  warranty  arises  upon  every  sale  by  sample ;  a 

doctrine,  which,  with  the  most  obvious  propriety,  has 

)  jen  limited  by  the  recent  cases  in  this  state  (unless  the 

j;'oods  are  so  situated  that    they  cannot    be  examined 


1 


*  A  warranty  of  the  fltness  of  an  article  for  a  specific  purpoee,  cannot  be 
.mplied,  from  a  knowledge  on  the  part  of  tlie  vendor,  that  it  was  intended 
tor  such  purpose,  fiartlett  v.  Iloppock,  34  N.  Y.  118.  And  see  Dounce  v. 
Dow,  64  Ibid.  411 ;  Prentice  v.  Dike,  6  Diier  220 ;  Port  Carbon  Iron  Co. 
V.  Groves,  68  Penn.  St.  149.  It  is  only  where  an  article  is  contracted  for, 
to  be  applied  to  a  particular  purpose,  and  in  such  manfter,  that  the  buyer 
necessarily  trusts  to  the  judgment  or  skill  of  the  manufacturer  or  dealer, 
and  not  to  his  own,. that  there  is  an  implied  warranty  that  it  shall  be  rea- 
sonably fit  for  the  purpose  to  which  it  is  to  be  applied.  Charlotte,  Co- 
lumbia and  Augusta  Railroad  Co.  v.  Jesup,  44  How.  Pr.  447. 
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by  the  buyer)  to  tlioso  cases  where  the  circumstances 
warrant  the  inference  that  the  seller  actually  undertook 
that  tlie  bulk  of  the  commodity  sold,  corresponded  with 
the  sample,  {Waring  v.  Mason^  18  Wend.  425;  Hargous 
V.  Stone^  5  N.  Y.  73.)*  In  view  of  the  principle  settled 
by  these  cases,  it  is  equally  clear,  that  warranties  of  this 
sort,  are  not  strictly  implied  warranties.  They  are  to  be 
made  out  as  a  matter  of  fact,  or  they  do  not  exist  at  all. 
To  infer  an  actual  warranty  from  the  circumstances 
proved,  is  one  thing;  to  impute  a  warranty,  without 
proof,  is  another  and  different  thing,  and  unless  we  distin- 
guish between  the  two,  we  unavoidably  get  into  confusion. 
I  will  refer  to  a  single  case,  by  way  of  illustration,  viz., 
Jones  V.  Bright  (5  Bing.  533),  a  leading  case  and  one  fre- 
quently cited.  The  facts  were,  that  the  plaintiff  pur- 
chased from  the  warehouse  of  the  defendant,  who  was 
himself  the  manufacturer,  copper  for  the  sheathing  of  a 
ship ;  the  defendant,  who  was  informed  of  the  purpose 
for  which  the  copper  was  wanted,  said — **I  will  serve  you 
well ;"  the  copper,  in  consequence  of  some  defect,  lasted 
only  four  months,  instead  of  four  years,  the  usual  time. 
Best,  C.  J.,  before  whom  the  cause  was  tried,  left  it  to  the 
jury  to  determine  whether  the  decay  in  the  copper  was 
occasioned  by  intrinsic  defect,  or  external  accident ;  and, 
if  it  *arose  from  intrinsic  defect,  whether  such  ^  *  ,-,.p 
defect  was  caused  by  the  process  of  manufacture.  '- 
The  jury  found  that  the  decay  was  occasioned  by  some 
intrinsic  defect,  but  that  there  was  no  satisfactory  evi- 
dence as  to  the  cause  of  that  defect.  The  court  held  the 
defendant  liable.  But  there  is  no  little  difficulty  in  ascer- 
taining the  precise  ground  upon  which  the  decision  was 
placed,  it  is  evident,  that  the  chief  justice,  when  he  tried 
the  cause,  expected  to  dispose  of  it  on  the  ground  that 
the  defect  in  the  copper  grew  out  of  the  process  of 

*A  sale  by  sample,  without  more,  is  not  a  warranty  of  quality;  it 
merely  imports  that  the  goods  to  be  delivered  shall  follow  its  kind,  and 
that  they  shall  be  merchantable.    Boyd  v.  Wilson,  83  Penn.  St.  819. 
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manufacture ;  for  he  says,  in  his  opinion  upon  the  motion 
of  a  new  trial: — "I  declined  expressing  an  opinion  at 
nisi priua,  but  I  expected  the  jury  would  have  found  that 
the  article  was  not  properly  manufactured,  for  the  testi- 
mony of  the  scientific  witnesses  was  very  clear."  Still, 
he  does  not  seem  willing  entirely  to  abandon  this  ground, 
notwithstanding  the  verdict  was  against  it,  for  he  goes 
onto  remark: — "At  all  events,  the  warranty  given  by 
them  (the  defendants)  is  not  satisfied,  because  the  jury 
found  that  there  is  an  intrinsic  defect  in  an  article  manu- 
factured by  tJiemJ^ 

But  the  chief  justice  seems  to  have  been  driven  by  the 
verdict,  to  seek  for  some  other  ground  upon  which  to  rest 
the  case;  he  argues,  therefore,  to  show  that  the  words 
'*  I  will  serve  you  well,"  constitute  an  express  warranty ; 
he  then  adds — "  But  I  wish  to  put  the  case  on  a  broad 
principle.  If  a  man  sells  an  article,  he  thereby  warrants 
that  it  is  merchantoMey  that  it  is  fit  for  some  purpose, 
*  *  If  he  sells  it  for  a  particular  purpose,  lie  thereby 
warrants  it  fit  for  that  purpose."  Mr.  Justice  Burrough 
seems  to  me  to  have  taken  the  most  sensible  view  of  the 
case ;  he  says — "  I  consider  this  as  more  a  question  of/act 
than  of  law ;  the  question  is  whether  the  contract  was 
proved  as  laid.  It  was  so  proved ;  and  after  Fisher  had 
introduced  the  parties,  and  stated  the  purpose  for  which 
the  plaintiff  wanted  the  copper,  the  defendants  warranted 
the  article,  by  undertaking  to  serve  the  plaintiff  well." 

This  case  has  been  cited,  indiscriminately,  to  prove 
that  upon  the  sale  of  manufactured  articles,  by  the  man- 
ufacturer himself,  there  is  an  implied  warranty  against 
defects  arising  from  the  process  of  manufacture;  that 
goods  sold  for  a  particular  purpose  *are  warranted 
-'  fit  for  that  purpose,  and  even  that  there  is  an  im- 
plied warranty,  in  all  cases  of  sale,  that  the  goods  sold  are 
fit  for  some  purpose.  The  case,  I  think,  was  properly  de- 
cided, on  the  ground  upon  which  it  was  placed  by  Bur- 
rough,  J.  It  was  this  case,  more  than  any  other,  which  has 
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served  to  create,  in  the  minds  of  some  of  our  judges,  r>o 
strong  a  feeling  against  exceptions  to  the  maxim  caveat 
emptor^  that  they  have  been  disposed  to  reject  all  such 
exceptions,  without  discrimination.  {Wright  v.  Hart^  18 
Wend.  449 ;  Hargtms  v.  Stone^  5  N.  Y.  73.)  But  if  we  look 
at  what  the  Englisli  courts  have  really  decided,  instead  of 
what  some  of  the  judges  have  loosely  said,  we  should,  I 
think,  find  less  occasion  for  deprecating  their  tendency 
in  this  respect,  towards  the  doctrines  of  the  civil  law, 
than  has  been  supposed. 

But  for  this  hostility  to  all  implied  warranties  as  to  qual- 
ity, it  never  could  have  been  doubted,  that  where  one 
sells  an  article  of  his  own  manufacture,  which  has  a  de- 
fect produced  by  the  manufacturing  process  itself,  the 
seller  must  be  presumed  to  have  had  knowledge  of  such 
defect,  and  must  be  holden,  therefore,  upon  the  most  ob- 
vious principles  of  equity  and  justice,  unless  he  informs 
the  purchaser  of  the  defect,  to  indemnify  him  against  it. 
In  such  cases,  if  the  price  paid  is  entirely  below  that  of 
a  sound  article,  a  presumption  would,  no  doubt,  arise,  as 
under  the  civil  law,  that  the  purchaser  was  apprised  of 
the  defect.  In  the  present  case,  a  portion  of  the  alleged 
defect  in  the  saw  would  seem  to  have  arisen  from  the 
unsuitableness  of  the  material  of  which  it  was  made. 
The  rule  on  the  subject,  I  hold  to  be  this : — The  vendor 
is  liable,  in  such  cases,  for  any  latent  defect,  not  disclosed 
to  the  purchaser,  arising  from  the  manner  in  which  the 
article  was  manufactured;  and  if  he,  knowingly,  uses 
improper  materials,  he  is  liable  for  that  also ;  but  not 
for  any  latent  defect  in  the  material  which  he  is  not 
shown  and.  cannot  bo  presumed  to  have  known. 

The  judgment  should  be  reversed,  and  there  should  be 
a  trial,  with  costs  to  abide  the  event 

Judgment  reversed,  and  new  trial  awarded.* 

*  On  a  subsequent  trial  of  this  case,  there  was  a  verdict  for  the  pMntiif 
for  $10.84,  the  value  of  the  material  only ;  24  How.  Pr.  26,  which  was 
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Manning  v.  Tyler  and  another. 

Pleading  defence  of  usury. 

The  Code  has  not  relaxed  the  precision  required  in  stating  the  defence  of 
usury ;  an  answer  which  merely  avers  usuiy^  in  general  terms,  is  deemed 
frivolous,  on  a  motion  for  judgment 

Appeal  from  the  general  term  of  the  Supreme  Court, 
where  a  judgment  against  the  defendants,  on  the  ground 
of  the  frivolousness  of  their  answer,  had  been  affirmed. 

This  was  an  action  against  the  defendants,  as  maker 
and  indorser  of  a  promissory  note  for  $300.  The  answer 
averred  that  the  plaintiff  made  a  loan  to  the  maker  of 
the  note,  upon  which  the  other  defendant  was  an  accom- 
modation indorser,  on  the  security  thereof,  at  a  greater 
rate  of  interest  than  seven  per  cent,  per  annum ;  that  the 
original  note  was  renewed,  from  time  to  time,  and  upon 
each  renewal  thereof,  the  plaintiff  received  a  greater  rate 
of  interest  than  seven  per  cent.,  wherefore,  the  answer 
averred,  that  the  note  sued  on,  which  was  the  last  of  the 
series  of  renewals,  was  usurious  and  void. 
*  'ifift  1  *^^  application  of  the  plaintiff  to  a  justice  of  the 
court,  judgment  was  given  on  account  of  the  friv- 
olousness of  the  answer,  under  §  247  of  the  code ;  which 

affirmed  on  appeal ;  88  N.  Y.  98.  In  the  oase  of  Sanborn  v.  Herring,  15 
Am.  L.  Reg.  457,  it  was  ruled  by  Mr.  Justice  Noah  Davis,  at  circuit,  that 
if  a  manufacturer  of  iron-safes,  who  keeps  them  for  sale,  sell  one  as  burg- 
lar-proof, there  is  an  implied  warranty  that  it  is  burglar-pro<tf,  so  far  as  it 
could  be  made,  in  the  then  known  state  of  the  art ;  and  that,  on  a  breach 
of  the  warranty,  the  purchaser  was  entitled  to  recover  the  difference  m 
value  between  the  article  as  sold,  and  as  what  it  was  represented  to  be. 
And  see  Walker  t^.  Hilner,  4  Fost.  &  Fin.  745,  for  a  similar  case,  in  an 
English  com-t. 

610 


I860.]  Manning  v.  Ttleb.  568 

opinion  of  the  Court,  per  Baoon,  J 

having  been  affirmed  at  general  term,  this  appeal  was 
taken. 


Parker  J  for  the  appellants. 

Porter^  for  the  respondent. 

Bacon,  J. — ^That  the  answer  in  this  case  is  bad,  within 
all  the  rules  of  pleading  heretofore  recognised  in  the 
courts,  cannot,  I  think,  be  questioned.  It  consists,  in 
effect,  of  nothing  more  than  a  general  averment  that  the 
note  on  which  the  suit  is  brought  is  void  for  usury.  It 
does  not  aver  what  the  usurious  agreement  was ;  between 
whom  it  was  made;  the  quantum  of  usurious  interest 
that  was  agreed  upon  and  received ;  nor  that  the  agree- 
ment was  intentionally  usurious  and  corrupt.  The  old 
rule  of  pleading  required  all  this  particularity.  Thus,  in 
Vroom  V.  Ditmas  (4  Paige  526),  the  Chancellor,  speaking 
of  the  manner  in  which  usury  must  be  set  forth  in  a 
pleading,  says, "  the  defence  must  be  distinctly  set  up  in  the 
plea  or  answer,  and  the  terms  of  the  usurious  agreement, 
and  the  quantum  of  the  usurious  interest  or  premium, 
must  be  distinctly  and  correctly  set  up,"  See  also,  to  the 
same  eflFect,  New  Orleans  Oas  Company  v.  DvdLey  (8  Paige 
452);  Curtis  v.  Maaten  (11  Id.  15),  and  numerous  other 
cases.  In  the  case  of  the  New  Orleans  Gas  Company  v. 
Dudley,  the  Chancellor,  speaking  of  an  answer  thus  bald 
and  deficient  in  these  essential  elements,  says,  that  such 
a  pleading  would  certainly  be  considered  bad,  both  in  form 
and  substance,  if  pleaded  as  a  defence  to  a  suit  upon  a 
bond  or  evidence  of  debt,  in  a  court  of  law. 

Under  our  present  ^ystem,  which  requires  the  facts 
constituting  a  defence  to  be  plainly  and  concisely  set 
forth,  this  rule  cannot  be  deemed  to  be  relaxed ;  and  so 
are  the  cases,  Fay  v.  Griinstead  (10  Barb.  321-9) ;  Oovld 
V.  Horner  (12  Id.  601).     The  answer,  then,  is  bad  in  sub- 
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*  ^AQ  1  ^^^^^  ^^^  ^^  *want  of  these  easential  allegationa, 
and  being  thus  fatally  defective,  the  defendant 
having  presented  to  the  court  below  no  affidavit  of  merits, 
nor  made  any  application  to  amend  the  pleading,  so  as  to 
present  a  defence,  the  judgment  here  should  be  final 
against  him. 

Everything  stated  in  this  answer  may  be  true,  and  yet 
no  usury  whatever  have  existed  in  the  transaction;  since, 
there  may  be  many  cases  where  more  than  seven  per 
cent,  is  actually  received  upon  a  loan,  and  yet  the  trans- 
action be  entirely  uninfected  with  usury ;  and  the  law 
will  never  presume  a  corrupt  and  usurious,  nor,  indeed, 
any  other  unlawful  agreement,  from  a  state  of  facts  that 
is  equally  consistent  with  a  lawful  purpose. 

The  case  of  Catlin  v.  Gunter  (11  N.  Y.  368)  in  no  ra- 
spect  aids  the  defendant.  That  case  turned  entirely  on 
the  question  of  variance ;  the  answer  set  forth  the  de- 
fence of  usury,  in  a  full  and  unmistakable  manner,  and 
could  not  be  objected  to  as  a  pleading  in  any  form ;  the 
usury  proved  on  the  trial  diflfered  in  several  particulars 
from  that  alleged,  but  not  in  its  entire  scope  and  meaning ; 
and  the  court  consequently  held,  under  the  provision  of 
the  code  applicable  to  variances  and  the  power  of 
amendment,  that  the  variance,  it  not  having  been  al- 
leged that  the  party  was  misled  by  it,  should  have  been 
deemed  immaterial.  It  is  conceded,  in  the  opinion  of  the 
court  in  that  case,  that  if  the  answer  had  been,  in  general 
terms,  that  the  note  was,  at  it«  inception,  negotiated 
upon  a  usurious  consideration,  it  would  have  been  bad 
for  its  generality.  That  is  the  whole  scope  of  the  an- 
swer in  this  case. 

It  is  insisted,  that  the  remedy  of  the  plaintiff  was,  to 

move,  under  §  160  of  the  code,  tcsjnake  the  answer  more 

certain  and  definite.     It  is  very  true,  that  resort  might 

have  been  had  to  this  section,  if  the  plaintiff  had  elected 

to  compel  the  defendant  to  put  in  an  issuable  answer ; 

but  that  is  only  one  of  the  remedies  which  the  law  af- 
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fords.     If  the  answer  is  so  bad,  that  it  presents  no  de* 
fence   at  all,  then,  another   proceeding   is   provided,  by 

.  which  it  can  be  disposed  of  in  a  summary  manner,  and 
the   delay  which   the   defendant  obviously   seeks   (and 
which,  in   this  *case,  he   has   succeeded   in    ob-  ^  ^^  -^  v 
taining),  by  such  a  naked  pleading,  be  defeated.  ^ 
(Code  §  247;  PeopLe  v.  Macumber,  18  N.  Y.  315). 

Such  was  the  relief  sought  by  the  plaintiff  in  this  case, 

*  and  the  court  properly  determined,  upon  a  view  of  the 
pleadings,  that  it  presented  no  defence,  and  gave  judg- 
ment accordingly.     The  judgment  should  be  aiTrmed. 

Denio,  J.  (Dissenting.) — It  is  not  now  a  question  whether 
the  ans\yer  was  frivolous,  but  whether  it  set  forth  a  de- 
fence to  the  action,  which  was  sufficient  in  substance. 
The  proceeding  by  which  the  plaintiflF  obtained  judgment 
was  analogous  te  the  former  practice,  by  which  a  party 
was  permitted  to  move  for  judgment  on  account  of  the 
alleged  frivolousness  of  a  demurrer,  or  bill  of  exceptions. 
If  the  point  was  entirely  plain,  judgment  was  given  at 
once,  without  the  delay  which  would  attend  its  being 
brought  up  in  its  regular  course  among  the  serious  litiga- 
tions pending  in  the  court;  but  if  it  presented  matter  for 
argument,  the  motion  was  denied,  and  the  case  was  brought 
forward  in  the  usual  manner.  On  the  review  of  the  judg- 
ment, the  question  was,  whether  it  was  erroneous  in  law, 
or  otherwise,  and  not  whether  the  point  was  more  or  less 
clear;  nor  whether  it  was  right  to  dispose  of  it  summari- 
ly. The  case  allows  such  a  motion  to  be  made,  on  an  an- 
swer or  reply  alledged  to  be  frivolous,  and  in  such  cases, 
the  allegation  of  frivolousness  is  in  the  nature  of  a  gen- 
eral demurrer.  I  have  thought  it  necessary  to  make  this 
explanation,  because  it  has  been  argued,  that  whatever 
the  merits  of  the  answer  might  appear  to  be,  upon  a  full 
examination,  it  was  not  so  plainly  bad,  that  it  could  be 
disposed  of,  upon  a  motion  grounded  on  alleged  frivolous* 
ness. 
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It  cannot  be  denied,  but  that  the  answer  lacks  the  de- 
£;rce  of  particularity  which  has  always  been  considered 
necessary  in  setting  up  a  defence  of  usury.  The  cases 
are  numerous  and  decisive  Avhich  hold  that  the  terms  of 
the  usurious  contract  should  be  stated,  so  that  it  shall  ap- 

.. .,  pear  what  rate  or  amount  *of  interest  was  taken 

^  or  secured,  and  on  what  sum  and  for  what  time ; 
in  order  that  the  other  party  may  be  informed  of  the  case 
he  is  required  to  meet.  But  it  is  obvious,  that  the  case 
may  be  such,  that  the  plaintiflf  would  not  stand  in  need 
of  this  information ;  he  might  know,  upon  the  defence  be; 
ing  interposed,  precisely  what  the  defendants'  pretence 
would  be,  and  might  elect  to  go  to  trial  without  further 
delay ;  if  he  should  elect  to  do  so,  no  wrong  would  be 
done  to  either  party.  But  he  has  a  right  to  require  the 
particulars  to  be  stated;  and  the  question  is,  in  what 
form  is  this  requirement  to  be  asserted. 

Formerly,  if  a  plea  was  defective  for  want  of  particula- 
rity, but  a  substantial  defence  was  presented,  the  objection 
must  have  been  made  by  special  demurrer.  This,  I  think, 
was  the  case,  where  usury  was  pleaded  in  general  terms, 
without  setting  out  the  particulars  of  the  usurious  con- 
tract. Hinton  v.  Roffey  (3  Mod.  35 ;  s.  c.  2  Show.  329) 
was  decided  before  the  statute  (4  &  5  Anne,  c.  16)  re- 
quiring defects  of  form  to  bo  specially  stated  in  the  de- 
murrer. To  debt  on  bond,  the  defendant  pleaded,  that 
it  was  corruptly  agreed  that  interest  should  be  paid  for 
it  above  the  rate  of  six  per  cent. ;  the  plaintiff  demurred, 
and  judgment  Avas  given  in  his  favor;  the  court  saying, 
accordinj^  to  the  report  in  Shower,  that  the  corrupt 
agreement  ought  to  be  specially  and  particularly  set 
forth,  and  the  gwan^i/m  of  interest ;  otherwise,  the  plaintiflf 
can  never  tell  what  to  answer. 

In  Hill  V.  Montague  (2  Maule  &  Selw.  377),  which  was 

also  debt  on  a  bond,  the  plea  was  precisely  the  same  as 

in  the  case  reported  in  Modern  and  in  Shower ;  and  the 

Dlaintiffs  demurrer  assigned  for  cause,  that  it  did  not  al- 
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lege  or  specify  any  of  the  particular!^  of  the  alleged 
usurious  contract;  nor  the  time  of  such  forbearance;  nor 
the  sum  forborne ;  nor  the  sum  to  be  paid  for  such  for- 
bearance. The  court  held  the  plea  bad ;  repeating  the 
remark  made  by  the  court  in  HirUon  v.  Roffey^  and  add- 
ing— "  The  party  against  whom  it  is  pleaded  may  be 
aware  of  the  contract,  but  he  cannot  know  in  what  parti- 
cular it  is  meant  to  be  assailed,  or  wherein  the  other  side 
imputes  vice  to  it." 

In  treating  of  the  degree  of  certainty  required  in  a  plea 
in  bar,  Chitty  lays  it  down,  that  a  general  plea  of  usury, 
not  stating  *the  particulars  of  the  contract  or  the  ^ 
sum  to  be  forborne,  is  bad  on  special  demurrer,  '- 
and  he  refers  to  this  case  in  Maule  and  Selwyn  (1  Chit. 
PL  627).  And  Saunders  lays  down  the  rule  thus: — "  The 
chief  requisite  of  a  plea  of  usury  is,  that  it  should  'state 
the  corrupt  contract  and  the  usurious  interest,  with  the 
greatest  precision  and  particularity,  to  show  how  the 
usury  was  committed,  and  that  the  party  may  know  what 
to  answer ;  and  if  it  be  too  generally  stated,  it  will  be 
held  bad  on  special  demurrer.     (Vol.  2,  p.  895.) 

In  New  Orleans  Gas  Company  v.  Dudley  (8  Paige  452), 
the  allegation  of  usury  in  an  equity  suit  to  foreclose  a 
mortgage  was,  that  there  was  usury  in  it,  either  by  a  pre- 
tended sale  of  property  at  more  than  its  value,  or  in  some 
other  way.  The  chancellor  held  the  allegation  insuffi- 
cient, and  said,  it  would  be  defective  in  a  court  of  law, 
both  in  form  and  substance.  An  alternative  allegation 
of  a  material  fact  was  always  bad.  (Steph.  on  Plead. 
387.)  Independently  of  this  dictum^  which  I  think  does 
not  touch  the  case,  I  have  not  found  any  authority,  in 
which  it  is  intimated  that  an  allegation  of  usury  in  the 
contract  would  be  bad  on  general  demurrer,  for  lack  of 
stating  the  particulars  of  the  alleged  usurious  contract. 

In  the  case  under  consideration,  the  contract  sued  on, 
which  was  a  promissory  note,  is  set  forth  in  the  com- 
plaint.   The  answer  alleges  that  the  note  was  the  last 
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one  of  a  series  Of  notes  between  the  same  parties ;  the 
first  one  having  been  given  on  a  loan  of  money  to  the 
maker,  by  the  plaintiff,  at  a  higher  rate  of  interest  than 
seven  per  cent.,  and  that  the  other  notes  were  sncees- 
sively  given  in  renewal  of  that  one,  and  that,  therefore, 
the  note  sued  on  is  void  for  usury.  If  the  rate  of  inter- 
est had  been  stated — as,  by  adding,  "  to  wit,  at  the  rate  of 
ten  per  cent,  per  annum  " — I  suppose,  the  answer  would 
have  been  unexceptionable ;  and  on  the  trial,  a  variance 
as  to  the  amount  of  interest  would  not  have  been  mate- 
rial, unless  it  had  been  proved  that  the  plaintiff  was  mis- 
led. {GatUn  y.  Gurder,  11  N.  Y.  368.)  If  I  am  right 
thus  far,  a  good  defence  was  stated  in  the  answer ;  but 
it  was  defectively  stated,  and  that  defect,  under  the 
former  rules,  was  required  to  be  pointed  out  by  special 
demurrer,  if  the  plaintiff  would  avail  himself  of  it.  The 
*  K7Q  1  code  *allows  a  demurrer  to  an  answer,  which  em- 
bodies new  matter,  where,  upon  its  face,  it  does 
not  constitute  a  defence.  (§153.)  It  nowhere  recog- 
nises a  demurrer  to  an  answer  for  defect  of  form,  or  want 
of  particularity ;  and  the  theory  upon  which  that  system 
was  formed  was,  that  parties  were  not  to  be  prejudiced 
by  mere  lack  of  form.  But  it  moreover  makes  a  special 
provision  for  the  case  of  deficiencies  of  the  precise  char- 
acter of  those  which  exist  in  this  answer ;  for  it  declares, 
that  where  the  allegations  of  a  pleading  are  so  indefinite 
or  uncertain,  that  the  precise  nature  of  the  charge  or  de- 
fence is  not  apparent,  the  court  may  require  the  plead- 
ing to  be  made  definite  and  certain  by  amendment. 
(§  160.)  It  has  been  shown,  by  a  reference  to  the  judg- 
ments in  Sinton  v.  Bqffeyy  and  HiU  v.  Montague^  that  the 
reason  for  requiring  the  particulars  for  the  usurious  con- 
tract to  be  stated  is,  that  it  might  be  apparent  what  the 
precise  nature  of  the  charge  of  usury  was.  I  am,  there- 
fore, of  the  opinion  that  the  plaintiff's  remedy,  for  the 
want  of  particularity  in   the   answer,  was  by  a  motion 

under  this  section  of  the  code. 
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That  remedy  is,  in  its  nature,  exclusive ;  for  it  would 
be  preposterous  to  hold,  that  the  plaintiff  might  apply  by 
motion  to  have  the  pleading  made  more  definite,  but 
might  equally,  at  his  election,  treat  it  as  disclosing  no 
defence  whatever  on  its  face,  and  apply  for  a  peremptory 
judgment.  If  he  coukl  take  the  latter  course,  he  would 
never  make  a  motion  under  the  160th  section ;  for  all  he 
could  desire,  in  any  case,  would  be  to  have  judgment  in 
his  favor.  This  court  has  repeatedly  taken  that  view  of 
the  section.  {WaR  v.  Buffalo  Water  Works  Co.,  18  N.  Y. 
119;  Sed&y  v.  Eng^,  13  Id.  542;  People  v.  Ryder,  12 
Id.,  433;  Prirvdle  v.  Candhers,  15  Id.,  425.)  The  last  of 
these  cases  is  very  much  in  point.  The  plaintiff  sued  on 
a  contract,  not  negotiable,  and  which  was  for  the  payment 
of  an  annuLil  sum  to  one  H.  C,  or  his  wife,  or  the  longest 
liver  of  them.  'The  action  was  in  the  name  of  a  third 
party,  who  averred  in  his  complaint  that  the  contract 
was,  on  a  certain  day,  his  property  by  purchase,  without 
saying  from  whom  or  on  what  consideration,  or  showing 
in  whom  the  right  was  vested  when  the  purchase  was 
made:  and*  th^  case  arose  on  demurrer.  The  answer 
which  we  gave  to  the  *objection  of  want  of  defin-  r  ^  ^^^ 
iteness  was,  that  "  the  remedy  for  all  defects  of 
this  nature  is  by  motion  under  §  16  of  the  Code,  to  make 
the  faulty  pleading  more  definite  and  certain."  It  was 
added,  that  that  proceeding  had  taken  place  of  demurrer 
for  want  of  form.     {Per  Johnson,  J.) 

The  result  of  these  views  is,  that  the  judgment  ought 
to  be  reversed  with  costs,  with  a  direction  to  the  Su- 
preme Court  to  allow  the  plaintiff  to  move  to  correct  the 
answer,  or  to  bring  the  case  to  trial  upon  the  present 
pleadings,  at  his  election,  and  upon  such  terms  as  to  costs 
as  that  court  may  think  fit  to  impose. 

Clerke,  J.,  also  dissented. 

Judgment  affirmed.* 

I  See  Dagal  v.  Simmons,  23  N.  Y.  491 ;  Archer  v.  Shea,  14  Hun  498; 
JBank  of  Auburn  v.  Lewis,  19  Alb.  L.  J.  178. 
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\  Briggs  v.  Davis. 

Trust  Estate. 


A  debtor  assigned  his  property  to  trustees,  for  the  benefit  of  his  creditors ; 
the  trustees,  reciting  that  the  trusts  had  been  executed,  when,  in  fact, 
there  were  unsatisfied  creditors,  reconveyed  to  their  assignor,  who  mort- 
gaged the  land  for  a  valuable  consideration,  to  one  having  constructive 
notice  of  the  trust :  heldy  that  the  mortgagee  took  subject  to  the  trust ; 
and  that  he  had  no  right  to  redeem  the  land  from  a  purchaser  under  a 
decree  for  its  enforcement,  by  paying  the  claims  of  the  cegtuiU  que 
trust. 

Briggs  V,  Palmer,  30  Barb.  89d,  affirmed.- 

Motion  for  a  re-argument.  The  facts  are  stated  in  the 
opinion  of  the  court.  (Reported  on  a  former  hearing,  in 
20  N.  Y.  16,  and  in  the  court  below,  in  20  Barb.  392.) 

Titus,  for  the  motion. 

« 

ProsseVy  contra. 

Denio,  J. — This  is  a  motion  by  the  appellant  for  a  re- 
argument.  The  facts  in  the  case,  and  the  judgment 
given  at  the  last  September  term,  are  stated  in  the  re- 
^  ^,^-  1  port  in  20  N.  Y.  *p.  16.  The  appellant's  counsel 
insists,  that  the  court  fell  into  an  error  in  fixing 
the  terms  upon  which  a  redemption  should  be  allowed. 
We  held,  that  in  order  to  redeem,  the  appellant,  as  the 
representative  of  the  North  American  Trust  and  Banking 
Company,  must  pay  the  amount  found  due  the  represen- 
tatives of  Joel  Dorman;  but  the  defendant  maintains, 
that  he  ought  only  to  be  required  to  pay  the  amount  bid 
for  the  premises,  and  interest.  The  respondent,  though 
satisfied  with  the  judgment  (because  the  amount  to  be 

paid,  in  order  to  redeem,  would  be  more  than  the  value 
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of  the  land),  claims  that  it  was  not  a  case  in  which  a  re- 
demption, upon  any  terms,  ought  to  have  been  permitted. 

The  judgment  of  the  Supreme  Court  declared  that  the 
plaintiff  was  entitled  to  hold  the  premises  discharged  of 
the  mortgage  to  the  Trust  Company  ;  and  the  opinion,  as 
at  first  prepared,  concluded  with  a  general  judgment  of 
affirmance.  But,  on  consultation,  our  attention  was 
drawn  to  the  61st  and  62d  sections  of  the  statute  of  uses 
and  trusts ;  upon  consideration  of  which,  it  was  thought, 
that  the  Trust  Company,  under  its  mortgage,  stood  in  the 
position  of  a  subsequent  incumbrancer;  the  lien  of  the 
administrator  of  Dorman  being  regarded  in  the  light  of  a 
prior  lien.  Then,  inasmuch  as  the  Trust  Company  had 
not  been  a  party  to  the  suit,  under  the  judgment  on 
which  the  sale  to  the  plaintiff  was  made,  it  followed,  if 
the  analogy  were  pursued,  that  the  company  had  not  been 
foreclosed.  In  that  view  of  the  case,  the  plain tifi^,  by  his 
purchase  at  the  sale  under  the  judgment,  became  enti- 
tled, as  it  was  held,  as  against  the  Trust  Company,  to 
the  rights  of  Dorman's  representative,  and  was  liable  to 
be  redeemed,  from  upon  payment  of  the  debt,  according 
to  the  case  of  Vroom  v.  Ditmas  (4  Paige  526).  The  opin- 
ion was  changed  to  accommodate  it  to  that  view,  and 
judgment  was  given  accordingly.  The  circumstance  that 
there  were  other  lands  of  Cornelius  Hasten,  besides  these 
mortgaged  premises,  which  were  embraced  in  his  assign- 
ment for  the  benefit  of  creditors,  and  in  the  re-assignment 
by  the  trustees,  one  parcel  of  which  did  not  certainly  ap- 
pear to  be  subject  to  any  subsequent  lien  under  Hasten, 
was  overlooked. 

It  is  now  urged  by  the  counsel  for  the  receiver  of  the 
Trust  Company,  that  this  other  piece  of  land  r  ^  f-^n 
should  be  first  subjected  to  the  lien  of  the  repre- 
sentatives of  Dorman,  and  that  the  terms  upon  which  the 
redemption  was  allowed,  are  inequitable.  It  is  also 
argued,  that  the  plaintiff  cannot  be  considered  as  clothed 

with  the   rights  of  Dorman's  administrator,  because  he 
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only  paid  a  small  part  of  the  amount  of  the  debt,  while 
another  purchaser  of  another  parcel  of  land  paid  an- 
other portion  of  it,  and  the  bulk  of  the  debt  still  remains 
unpaid. 

On  further  reflection,  I  am  of  opinion,  that  we  pro- 
ceeded upon  a  doctrine  which  is  not  applicable  to  the 
case.  The  provisions  of  the  revised  statutes  which  are 
supposed  to  bear  upon  the  question  are  the  following: 

"  §  60.  Every  express  trust,  valid  as  such,  in  its  crea- 
tion, except  as  herein  otherwise  provided,  shall  vest  the 
whole  estate  in  the  trustees,  in  law  and  in  equity,  subject 
only  to  the  execution  of  the  trust.  The  persons  for  whose 
benefit  the  trust  is  created  shall  take  no  estate  or  interest 
in  the  lands,  but  may  enforce  the  performance  of  the 
trust  in  equity." 

*'§61.  The  preceding  section  shall  not  prevent  any 
person  creating  a  trust,  from  declaring  to  whom  the  lands 
to  which  the  trust  relates  shall  belong,  in  the  event  of  the 
failure  or  termination  of  the  trust;  nor  shall  it  prevent 
htm  from  granting  or  devising  such  lands,  svbject  to  the  exe- 
cution of  the  trust.  Every  such  grantee  or  devisee  shall 
have  a  legal  estate  in  the  lands,  as  against  all  persons 
except  the  trustees,  or  those  lawfully  claiming  under 
them." 

"  §  62.  Where  an  express  trust  is  created,  every  estate 
and  interest  not  embraced  in  the  trust,  and  not  otherwise 
disposed  of,  shall  remain  in,  or  revert  to  the  person  creat- 
ing the  trust,  or  his  heirs,  as  a  legal  estate."  (1  R.  S. 
729.) 

The  whole  estate  in  these  lands  was  embraced  in  the 
trust  created  by  Masten,  so  that  the  62d  section,  which 
provides  for  cases  where  a  term,  or  an  estate  for  life  is 
the  subject  of  a  trust  created  by  the  owner  of  the  fee, 
has  no  application.  By  the  60th  section,  the  trust  vested 
the  whole  estate  in  the  trustees,  both  in  law  and  in 
equity,  except  so  far  as  it  is  'qualified  by  the  next  suc- 
ceeding]^ section.  The  effect  of  that  qualification  is, 
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*that  the  grantors  of  the  trust  may,  nevertheless,  declare 
to  whom  the  lands  shall  belong,  if  the  trust  shall  fail,  or 
when  it  shall  expire;  and  he  may  grant  or  devise  the 
lands,  subject  to  the  execution  of  the  trust.  Now,  the 
tiniat  authorized  the  sale  of  these  lands  for  the  purpose 
of  paying  the  debts  of  Masten.  The  rights  of  the  as- 
signor, reserved  by  the  61st  section,  were  subordinate 
to  the  estate  of  the  trustees,  not  only  at  law  but  in  equi- 
ty. Though  the  assignor  should  convey  all  his  remain- 
ing  estate  and  interest  to  another,  immediately  after  ex- 
ecuting the  assignment,  the  grantee  would  have  no  estate, 
legal  or  equitable,  as  against  the  trustees  or  those  hold- 
ing under  them.  If  this  were  otherwise,  and  if  the  es- 
tate of  the  trustees  M'as  regarded  as  in  the  nature  of  a 
lien,  and  subsequent  conveyances,  mortgages  or  judg- 
ments against  the  assignor,  w«re  considered  analogous  to 
conveyances  of,  or  liens  upon,  an  equity  of  redemption,  it 
would  follow,  that  the  trustees  could  not  convey  an  irre- 
deemable title  to  the  lands  assigned,  until  they  had  fore- 
closed the  rights  of  the  subsequent  parties. 

This  is  not  the  effect  of  a  valid  trust  to  sell  lands.  For 
the  purposes  of  sale,  in  execution  of  the  trust,  the  grantor 
of  the  trust  and  those  holding  derivative  titles  under  him 
are  entirely  disregarded:  their  interests  are  subject  to 
the  execution  of  the  trust ;  not  in  the  sense  that  a  junior 
mortgage  is  subject  to  the  prior  one,  but  absolutely. 
These  parties  have  no  rights,  legal  or  equitable,  until  the 
purposes  of  the  trust  are  satisfied.  If,  therefore,  the 
trustees  in  this  case,  had  performed  their  duty,  by  mak- 
ing a  private  sale  or  a  sale  at  auction  of  these  premises  to 
the  plaintiff,  the  Trust  Company  could  not  have  com- 
plained, that  they  had  not  been  called  into  court  to  re- 
deem or  be  foreclosed. 

But  instead  of  executing  the  trust,  they  attempted  to 

subvert  it,  by  a  reconveyance  to  Masten ;  this  we  have 

held  to  be  void,  as  an  act  in  contravention  of  the  trust. 

The  statute  provides  that  the  parties  for  whose  benefit  a 
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trust  is  created  may  enforce  its  performance  in  equity. 
(§  60.)  The  administrators  of  Dorman  did  this,  by  the 
suit  commenced  in  the  court  of  chancery  and  which  was 
finally  determined  in  the  supreme  court ;  and  the  sale  and 
*  578  1  conveyance  made  pursuant  to  the  *judgment  in 
that  suit,  was  a  substitute  for,  and  precisely  equiv- 
alent to,  a  sale  and  conveyance  by  the  trustees  in  the  ex- 
ecution of  the  trust. 

It  foUovvs,  from  these  views,  that  the  right  to  redeem 
extended  to  the  receiver,  was  an  advantage  which  he  had 
no  right  to  claim.  The  motion  for  a  re-argument  made 
on  his  behalf  must,  therefore,  be  denied.  The  respondent, 
should  he  claim  it,  will  be  entitled  to  a  re-argument  for 
the  purpose  of  having  the  judgment  changed  to  a  simple 
aflSrmance  of  the  judgment  of  the  supreme  court. 

Motion  denied. 


People  v.  Doyle. 
Testimony  of  accomplice* — Failure  to  contradid. 

A  prisoner  may  be  convicted  on  the  uncOrrobrated  testimony  of  an  ac- 
complice. 

The  failm'e  of  the  prisoner  to  contradict  the  witness  in  respect  to  a  state- 
ment which  it  was  apparently  in  his  power  to  explain,  is  proper  for  the 
consideration  of  the  jur\%  as  a  tacit  corroboration  thereof. 

Writ  op  Error  to  the  Supreme  Court.    The  defend- 
ant below  was  convicted  of  arson  in  firing  a  barn,  at  the 
Greene  Circuit;  and  the  judgment  having  been  affirmed 
at  general  term,  he  removed  the  case  to  this  cgurt  for 
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review.  The  facts  are  sufficiently  stated  in  the  opinion 
of  the  court 

Tremaiuj  for  the  plaintiff  in  error, 

Olney,  for  The  People. 

COMSTOCK,  C.  J. — The  only  direct  evidence  of  the  pris- 
oner's guilt  was  given  by  his  accomplice,  Griffin.  It  was 
a  part  of  his  story,  that,  on  the  night  of  the  arson,  he  and 

*his  confederates  were  at  the  house  of  William  ^  ^  ^^ 

r     579 
T.  Huggins ;  that  they  went  to  bed  there,  at  an  ^ 

early  hour;  that  they  afterwards  got  up,  went  and  com- 
mitted the  crime,  and  then  returned  to  bed  in  the  same 
house.  The  defendant  produced  no  evidence  to  show 
that  he  was  not  at  the  house  of  William  T.  Huggins  on 
that  night ;  and  the  judge  instructed  the  jury,  that  they 
might,  if  they  thought  proper,  take  this  omission  into 
consideration,  as  a  circumstance  which  corroborated  the 
evidence  of  Griffin.  To  this  instruction,  the  defendant 
excepted ;  the  question  was  raised,  and  the  exception  re- 
peated in  various  forms,  which  do  not  require  a  partic- 
ular statement. 

On  the  argument  in  this  court,  it  has  been  urged,  that, 
inasmuch  as  no  conviction  could  be  had  upon  the  uncor- 
roborated evidence  of  Griffin,  the  prisoner  was  not  put 
on  the  defensive,  and  was  not  bound  to  contradict,  even 
if  he  could,  any  of  the  circumstances  related  against  him. 
To  this  it  might  be  answered,  that  the  witness  was  not 
wholly  uncorroborated ;  there  was  other  evidence,  tend- 
ing to  strengthen  his  statement  in  several  particulars. 
But  there  is  no  rule  of  law,  which  prevents  a  conviction 
on  the  testimony  of  an  accomplice  alone.*  The  utmost 
caution  should, undoubtedly, be  exercised;  but  juries  are, 
nevertheless,  at  liberty  to  convict  on  the  unsupported 
testimony  of  a  confederate  in  the  crime.     Mr.  Greenleaf 

*  See  People  v,  Haynes,  55  Barb.  450;  People  v.  Lawton,  50  Ibid.  126; 
YuguanzO  «.  Salo.nou,  3  Daly  158;  Maurice  «.  People,  9  Hun  118. 
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thus  states  the  rule,  and,  we  think,  correctly:  "The  cfe- 
gree  of  credit  which  ought  to  be  given  to  the  testimony 
of  an  accomplice  is  a  matter  exclusively  within  the  prov- 
ince of  the  jury.  It  has  been  sometimes  said,  that  they 
ought  not  to  believe  him,  unless  his  testimony  is  corrob- 
orated by  other  evidence :  and,  without  doubt,  great  cau- 
tion in  weighing  sucli  testimony  is  dictated  by  prudence 
and  good  reason.  But  there  is  no  such  rule  of  law ;  it 
being  expressly  conceded,  that  the  jury  may,  if  they 
please,  act  upon  the  evidence  of  the  accomplice,  without 
any  confirmation  of  his  statement."  (1  Greenl.  Ev. 
§  380.)  What  the  author  further  says  on  this  point,  re- 
lates to  the  duty  of  the  judge  to  give  the  proper  advice 
to  the  jury  in  such  cases.     (See  also,  People  v.  Cosfello,  1 

*580  1  ^^"^^  ^^'  ^  PhillitW  Ev.,  Cowen  &  *Hiirs  ed., 
^37;  1  Chit.  Crim.  Law  604.)  Such  being  the 
rule,  a  case  was  made  out  for  the  consideration  of  the 
jury,  and  it  follows,  that  more  or  less  importance  might 
well  be  attached  to  the  omission  of  the  accused  to  con- 
tradict the  evidence,  where,  if  It  was  not  true,  contradic- 
tion was  within  his  power.' 

But  it  is  also  urged,  that  corroborative  evidence  is,  in 
its  nature,  affirmative,  and  that  no  corroboration  could  be 
derived  from  the  mere  omission  of  the  prisoner  to  show 
that  the  evidence  of  the  accomplice  was  untrue  in  the 
particular  referred  to.  The  People,  it  is  said,  must  con- 
vict upon  the  strength  of  their  own  case.  No  such  prop- 
osition as  this  can  be  universally  maintained.  In  this 
case,  it  would  have  been  an  unanswerable  impeachment  of 
the  evidence  of  Griffin,  if  the  defendant  had  proved  that 
he  was  not  at  the  house  of  William  T.  Huggins,  during 
the  night  in  question.  This  wns  a  circumstance  inti- 
mately connected  with  the  story  which  the  accomplice 
told,  and  a  credible  contradiction  of  it  would  have  over- 

'  The  rule  requiring  the  evidence  of  an  accomplice  to  be  corroborated, 
is  one  of  practice,  not  of  law ;  the  jury  may  convict  upon  his  unoorrobo. 
rated  testimony.    Lindsay  v.  People,  63  N.  Y.  143. 
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thrown  the  whole  statement.  It  is,  moreover,  a  fair  pre- 
sumption, that  contradiction  was  within  his  power ;  some  of 
the  Huggins  family  might  testify,  if  such  was  the  fact,  that 
the  defendant  was  not  there ;  and  he  might  have  proved 
by  others,  that  he  was  somewhere  else.  I  apprehend, 
that  a  person  accused  of  firing  a  barn  on  a  given  night,  if 
the  accusation  be  false,  can  generally  show,  if  it  be  mate- 
rial, that  he  and  his  supposed  confederates  did  not  pass 
the  night  at  a  particular  house  in  the  neighborhood,  not 
his  own.  At  all  events,  these  were  considerations  for  the 
jury ;  and  if  they  believed  that  the  defendant  had  it  in 
his  power  to  contradict  this  part  of  GriflBn's  evidence,  if 
it  was  false,  they  might  regard  his  omission  to  do  so  as, 
in  some  degree,  strengthening  the  evidence  of  his  guilt.' 
It  Is  true,  that  the  fact  which  he  ought  to  have  disproved, 
if  he  could,  did  not  amount  to  direct  evidence  of  the 
crime  charged  upon  him.  It  was,  nevertherless,  a 
very  material  circumstance  in  the  evidence  against 
him,  that  he  and  his  confederates  had  their  rendezvous  at 
a  certain  house,  where  they  passed  the  pight,  except  dur- 
ing that  portion  of  it  while  they  were  engaged  in  commit- 
ting the  offence.  If  he  could  disprove  this  circumstance,, 
but  made  no  attempt  *to  do  so,  the  omission  ^ 
most  certainly  imparted  a  higher  degree  of  credi-  *■ 
bility  to  the  statement  of  the  accomplice,  and  might  justly 
influence  the  belief  of  the  jury  as  to  the  truth  of  that 
statement. 

We  are  of  opinion,  that  the  exceptions  to  the  charge ' 
were  not  well  taken,  and  that  the  judgment  should  be  af- 
firmed. 

Judgment  affirmed. 

'The  omission  of  the  prisoner  to  account  for  his  whereahouts,  at  a  par- 
ticular time,  to  avoid  the  force  of  criminating  circumstances,  though  not 
conclusive  of  the  facts  in  dispute,  is  strong  presumptive  evidence  against 
him,  to  be  considered  by  the  jury.  Gordon  «.  People,  83  N.  Y.  601.  And 
see  Bnilo  v.  People,  16  Hun  119. 

625 


581  Chase  v.  Peck.  [Joro, 

Statement  of  tlie  Case. 


Chase  v.  Peck. 
EqmteMe  Mortgage. 

The  grantee  of  lasd  executed  an  unteciUd  agreemeBt  to  maintain  the 
grantor,  pledging  for  Uiat  purpoao  the  proceeds  of  the  land,  and  in  case 
of  a  deficiency,  the  entire  fee .  heldy  that  the  agreement,  being  the  con- 
sideration of  the  grant,  operated  as  an  equitable  mortgage  of  the  premi- 
ses ;  and  that  a  purcliaser  at  a  judicial  sale,  under  a  judgment  recovered 
QgEunst  the  grantee,  toolc  subject  to  such  equitable  mortgage. 

In  ejectment  by  the  purchaser  at  slierifTs  sale,  the  party  in  possession  oan 
defend  under  such  equitable  mortgage;  the  remedy  of  the  sherlfTs 
grantee  is  by  a  suit  to  redeem,  and  for  an  account. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  sixth  district,  where  a  judgment  recovered  by  the 
plaintiff  upon  a  verdict  had  been  affirmed. 

This  was  an  ejectment  for  an  hundred  acres  of  land 
in  Otsego  county.  The  plaintiff  made  title  under  a 
«heriJBF'8  sale  of  the  premises,  as  the  land  of  Ahmzo  Ayles- 
worth,  s^ainst  whom  he  recovered  judgment  on  the  SIst 
May  1848.  The  sheriif 's  sale  took  place  on  the  12th  Juno 
1849. 

The  defendant  showed  title  under  Sarah  HowLind, 
to  whom  Ayleswbrth  conveyed  the  land  in  question  on 
the  29th  May  1848. 

It  appeared  on  the  trial,  that  on  the  11th  August 
1843,  Isaac  Rowland  and  Sarah  his  wife,  very  aged 
*  ^^82  "1  P®^^^^^>  *conveyed  the  premises  to  Alonzo  Ayles- 
worth,  their  grandson,  for  the  nominal  considera- 
tion of  one  dollar — no  money  being,  in  fact,  paid  contem- 
poraneously with  the  execution  of  the  deed.  Ay les worth 
made  a  writing,  not  under  seal,  containing  the  following 
stipulation : 

*'  The  said  Alonzo  hereby  pledges  the  entire  use  of 
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tho  farm,  this  day/conveyed  to  him,  for  the  support  of 
said  Isaac  and  Sarah,  and  agrees  to  furnish  all  necessary 
support — such  as  victuals,  clothing,  medical  aid,  and  all 
other  necessary  comforts  of  life — for  both  the  said  Isaac 
and  Sarah ;  and  agrees  and  binds  himself  to  treat  them 
kindly,  and  wait  upon  them  attentively  and  in  a  careful 
minner,  during  their  natural  lives,  and  during  the  life  of 
the  longest  liver  of  tlieni;  and  should  the  produce  of  the 
farm  be  insufficient  for  that  purpose,  then  the  entire  fee 
shall  be  appropriated  for  that  purpose/' 

Aylesworth  had  been  brought  up  by  his  grandparents, 
and  was  in  his  minority  at  the  time  of  this  transaction. 
The  parties  all  lived  upon  the  farm,  and  Aylesworth  man- 
aged the  same,  and  provided  for  the  support  of  his  grand- 
parents, until  after  the  death  of  Isaac  Howland  in  1846. 
Having  become  involved  in  debt,  and  suits  being  pending 
against  him,  he  reconveyed  the  premises  to  his  grand- 
mother, Sarah  Howland,  on  the  29th  May  1848,  without 
other  consideration  than  his  obligation  for  her  support, 
and  his  inability  otherwise  to  perform  his  agreement. 
Mrs.  Howland  lived  upon  the  farm,  a  fair  rent  of  which 
was  shown  to  be  $60  per  annum,  until  she  sold  it,  in  1849, 
to  the  grantor  of  the  defendant.  Neither  Aylesworth, 
nor  any  other  person,  subsequently  contributed  to  her 
support:  she  died  after  the  commencement  of  this  suit. 

*The  jury  found  a  verdict  for  the  plaintiff;  and  p  «  ^^^ 
the  judgment  ez^tered   thereon  having  been  af- 
firmed at  general  term,  the  defendant  took  this  appeal. 

Becker  J  for  the  appellant, 

Ferry,  for  the  respondent. 

Dbnto,  J. — The  determination  of  this  case  will  depend 

upon  the  character  of,  and  the  effect  to  be  attributed  to, 

the  instrument  executed  by  Alonzo  Aylesworth  to  Isaac 

and  Sarah  Howlaud,  at  the  same  time  that  the  latter  con- 
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veyed  to  him  the  premises  in  controversy.  From  the  two 
papers,  taken  together,  it  is  apparent,  that  it  was  parcel 
of  the  consideration,  upon  which  the  conveyance  was 
executed,  that  Ayleswortli,  the  grantee,  should  support 
the  grantors  during  their  joint  and  several  fives.  The 
paper  signed  by  him  professes,  in  the  first  place,  to 
pledge  the  entire  use  of  the  farm  for  that  purpose ;  and 
it  is  added,  that,  if  its  produce  shall  be  insufficient  for  the 
object,  tlie  entire  fee  shall  be  appropriated  to  accomplish 
it.  It  was,  probaibly,  intended,  that  the  transaction 
should  operate,  to  a  certain  extent,  as  a  gift;  but  this 
was  only  so  far  as  the  value  of  the  property  conveyed 
should  exceed  the  value  of  the  return  which  was  to  be 
made  for  it.  As  respected  the  latter,  the  arrangement  was 
a  contract,  which  imposed  a  certain  duty  upon  the 
grantee,  to  be  performed  for  the  benefit  of  the  grantors, 
and  which,  moreover,  attempted  to  create  a  lien-upon  the 
subject  of  the  conveyance,  to  secure  the  performance  of 
the  duty  undertaken  by  the  grantee.  The  intention  of 
the  parties  is  plain;  but  the  question  to  be  considered  is, 
in  what  legal  or  equitable  light  the  arrangement  is  to  be 
regarded  by  the  court.  In  our  opinion,  the  instrument 
signed  by  Aylesworth  is  to  be  considered  as  creating  an 
equitable  incumbrance  in  the  nature  of  a  mortgage. 

By  the  law  of  England,  as  administered  in  the  court  of 
chancery,  an  equitable  mortgage  may  be  created  by  any 
writing  from  which  the  intention  to  create  it  may  be 
shown ;  or  it  may  be  effected,  by  a  simple  deposit  of  title 
deeds,  without  writing.  It  will  also  be  allowed  in  favor 
«  f!iQA  ^^  ^  vendor,  for  unpaid  *purcha8e-money,  or  of  a 
-'  purchaser  who  has  adv^anced  his  money  on  the 
faith  of  a  contract  for  a  conveyance.  (Miller  on  Equi- 
table Mortgages,  pp.  1,  2,  218,  and  cases  cited.) 

The  courts  of  equity  in  this  state  have  adopted  the 
general  doctrines  of  the  English  chancery  upon  this  sub- 
ject, as  upon  many  others.  The  cases  of  a  mortgage  crea- 
ted bv  a  writing  not  sufficient  to  convey  the  premises,  or 
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by  a  deposit  of  title  deeds,  have  not  been  frequent  with 
us;  but  the  doctrine  has  been  applied  in  a  few  instances, 
and  I  do  not  find  any  judf^ment  or  dictum  by  which  it 
has  ever  been  questioned.  In  Jackson  v.  Durdap  (1  Johns. 
Cas.  114),  a  vendor  of  land  had  executed  and  acknowl- 
edged a  conveyance  to  the  vendee,  but  a  part  of  the  pur- 
chase-money had  not  been  paid,  and  it  was  then  agreed, 
that  the  grantor  should  retain  the  deed,  until  the  balance 
should  be  actually  paid.  It  was  equivocal,  upon  the  tes- 
timony, whether  the  deed  had  been  delivered  so  as  to 
pass  the  title  or  not.  If  it  had  not  been,  the  question  we 
are  considering  would  not  arise ;  but  Kent,  C.  J.,  consid- 
ered the  delivery  complete,  and  that  the  deed  was  then 
retained  by  the  grantor,  by  way  of  security,  till  payment; 
this,  he  said,  was  the  creation  of  an  equitable  lien  in  the 
grantee.  The  other  judges  seem  to  have  been  of  opinion 
that  the  title  did  not  pass.  In  Jackson  v.  Parkhurst  (4 
Wend.  369),  it  was  held  by  the  court,  Judge  Sutherland 
giving  the  opinion,  that  the  pledge  or  deposit  of  a  deed 
with  the  grantor,  by  way  of  security,  would  give  him  a 
lien  in  the  nature  of  a  mortgage;  but  the  case  being  at 
law,  it  was  held,  that  such  a  title  could  not  be  set  up 
against  the  legal  estate.  In  The  matter  of  Howe  and  tvife 
(1  Paige  125),  the  English  doctrine,  that  an  agreement 
for  a  mortgage,  is  in  equity,  a  specific  lien  on  the  land, 
was  asserted  and  applied  by  Chancellor  Walworth. 

The  cases  in  which  a  lien  for  the  purchase-money 
has  been  established,  where  the  title  had  passed  to  the 
purchaser,  are  more  numerous.  (Garson  v.  Grear,  1 
Johns.  380;  Warner  v.  Van  Alstyne,  3  Paige  513;  Arnold 
v.  Patrick,  6  Paige  310 ;  HaUock  v.  Smith,  3  Barb.  267.) 
These  cases  proceed  upon  the  simple  principle  which  the 
defendants  seeks  to  establish.  *The  diflFerence  ^ 
in  circumstance  which  exists  in  the  present  case  ■- 
is  against  the  plaintiff;  for  Mr.  and  Mrs.  Howland  re- 
ceived back  from  Aylesworth  a  written  instrument,  in 

which  the  lien  reserved  was  explicitly  stated,  while,  in 
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the  cases  referred  to,  the  lien  was  predicated  on  the  im- 
plied intention  of  the  parties,  without  a  writing  or  even 
a  verbal  agreement  for  that  purpose.  Another  exami)]c 
of  the  same  doctrine  is  furnished,  where  there  is  an  exe- 
cutory contract  for  the  purchase  of  lands,  the  title  re- 
maining in  the  vendor;  and  subsequently  to  the  contract, 
he  suH'ers  liens  upon  the  premises  to  be  created.  It  is 
well  settled,  that  the  interest  cf  the  vendee  will  be  pro- 
tected against  every  one  but  a  bond  fide  purchaser  or  in- 
cumbrancer, who  has  advanced  money  or  property  with- 
out notice  of  the  vendee's  equity.  (Lane  v.  Ludlou\  6 
Paige  316,  note;  Paries  \.  Jackson,  11  Wend.  442.)  In 
Ruch  cases,  the  vendee  is  considered  in  equity  as  the 
owner,  and  the  vendor  as  his  trustee. 

Assuming  that  it  has  been  shown  that  Sarah  Rowland 
occupied  the  position  of  a  mortgagee  of  the  land,  to  se- 
cure the  agreement  of  Ayles worth  to  support  her  dur* 
ing  her  life,  the  next  inquiry  is,  whether  the  plaintiff,  by 
recovering  a  judgment  against  him  and  purchasing  the 
premises  on  the  execution,  is  in  a  better  situation  than  he 
wouhl  have  been,  were  she,  or  her  representatives,  now 
asserting  a  claim  against  him  to  subject  the  premises  to 
the  payment  of  a  compensation  for  the  provision  which 
he  had  failed  to  make.  Upon  this  point,  the  cases  al- 
reidy  referred  to,  for  another  purpose,  and  man}^  others, 
are  entirely  decisive.  It  will  be  sufficient  to  mention  the 
case  In  the  matter  of  Howe,  and  that  of  Arnold  v.  Patrick, 
which  are  full  to  this  purpose.  In  the  last  case,  the  equi- 
table lien  for  the  balance  of  the  purchase-money  was  es- 
tablished against  a  judgment-creditor  who  had  sold  the 
land  on  execution,  and  had  himself  become  the  pur- 
chaser. The  chancellor  said,  the  plaintiff  in  the  judgment 
was  not  entitled  to  claim  protection  as  a  bond  fide  pur- 
cliaser,  even  if  he  had  no  notice  of  the  facts  establishing 
the  equitable  lien;  "for,"  he  added,  "  he  bid  in  the  pro- 
perty on  his  own  judgment  for  an  antecedent  debt,  pay- 
ing no  new  consideration;  he,  therefore,  took  the  legal 
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*title  under  the  sheriffs  sale,  subject  to  the  equitable 
lien  far  the  unpaid  purchase-noioney.'' 

Considering  the  rights  of  the  parties  to  be  such  as 
liave  been  mentioned,  and  the  fact  being  that  the  de- 
fendant is  in  possession  under  Sarah  Howland,  the  re- 
maining question  is,  whether  the  plaintiff  can  maintain 
ejectment  on  his  legal  title,  against  a  party  clothed  with 
her  equitable  interest.  It  is  well  settled,  that  a  mort- 
gagee in  possession,  the  mortgage  being  forfeited  by  non- 
payment, can  defend  himself  in  a  possessory  action 
brouglit  by  the  mortgagor,  though,  if  he  were  out  of  pos- 
session, he  could  not  now  maintain  ejectment  against  the 
latter.  {Phiffe  v.  Biley,  15  Wend.  2^8.)  But  this,  I 
think,  is  not  so,  except  in  the  case  of  a  technical  mort- 
gage, conveying,,  subject  to  the  condition,  a  legal  title  to 
the  premises.  (Marks  v.  Pell;  Jackson  v.  Parkhurst, 
9upra,)  If  the  present  were,  therefore,  an  action  of  eject- 
ment, prosecuted  under  the  former  practice,  in  which 
nothing  but  legal  principles  could  be  taken  into  consider- 
ation, then,  as  the  deed  from  Aylesworth  to  Mrs.  How- 
land  has  been  found  to  be  fraudulent,  I  think,  the  defend- 
ant could  not  resist  the  plaintiflTs  title.  But,  since  the 
blending  of  legal  and  equitable  remedies,  a  different  rule 
must  be  applied.  The  defendant  can  defeat  the  action 
upon  equitable  principles;  and  if,  upon  the  application 
of  these  principles,  the  plaintiff  ought  not  to  be  put  into 
possession  of  the  premises,  he  cannot  recover  in  the 
action. 

It  has  beeu  shown,  that  the  premises  were,  in  effect, 
mortgaged  to  Howland  and  his  Avife,  to  secure  the  per- 
formance of  Aylesworth's  agreement  to  support  them  and 
the  survivor  of  them  during  life,  and  that  the  plaintiff 
has  taken  the  place  of  Aylesworth.  When  he  obtained 
title  by  the  execution  of  the  sheriff's  deed,  Aylesworth 
had  been  in  default  in  the  performance  of  his  agreement 
for  nearly  three  years;  Mrs.  Howland  and  her  grantees, 

it  is  true,  had  been  in  possession,  and  had  enjoved  the 
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use  of  the  premises,  but  no  account  has  been  taken  to 
show  how  far  the  income  derived  from  that  source  would 
go  in  fulfilment  of  the  agreement.  This  action  is  not 
brought  for  a  redemption,  and  is  not  adapted  to  that  kind 
of  relief.  It  would  be  manifestly  inequitable,  to  let  the 
*  ^ft7  1  *^®f®^^^^^  ^^^^  possession,  until  he  shall  procure 
^  an  account  to  be  taken,  and  shall  pay  or  ten- 
der the  amount  which  shall  be  found  in  arrear  upon  the 
above-mentioned  agreement,  executed  by  Aylesworth,  for 
the  support  of  Mrs.  Howland,  up  to  the  time  of  her 
death. 

The  judgment  of  the  supreme  court  mu  ^t  be  reversed ; 
and,  as  we  cannot  certainly  say  what  case  the  plaintiff 
may  make,  now  that  the  legal  principles  which  govern 
the  action  hav«  been  determined,  there  must  be  a  new 
trial,  with  costs  to  abide  the  event.  If  th«  main  features 
of  the  case  cannot  be  changed,  the  only  remedy  for  the 
plaintiff  is  to  institute  a  suit  for  redemption,  upon  the 
principles  which  have  been  mentioned. 

Judgment  reversed,  and  new  trial  awarded. 
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Wilson  et  al.  %\  Robertson  et  cd. 

Assignment  by  Insolvent  Firm,  tvlwn  fravdvkfni. 

In  an  assignment  by  an  insolvent  firm  of  the  partnership  property,  in  trust 
for  the  benefit  of  creditors,  the  giving  of  a  preference  to  the  separate 
debts  of  one  of  the  partners,  renders  it  fraudulent  and  void  in  toto,  as 
against  firm-creditors ;  not  merely  illegal,  as  to  the  preference. 

Cox  V.  Piatt,  82  Bftrb.  126,  overruled. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  fourth  district,  where  a  judgment  entered  upon 
the  report  of  a  referee,  dismissing  the  complaint,  had 
been  affirmed. 

This  was  an  equitable  action  by  the  plaintiffs,  as  judg- 
ment-creditors of  the  firm  of  Crocker  &  Staples,  to  set 
aside  as  fraudulent  and  void,  an  assignment  for  the  ben- 
efit of  their  creditors,  with  preferences,  made  to  the  de- 
fendantfci,  Robertson  and  Crocker,  as  trustees,  on  the  17th 
June  1850.  The  assignment  was  alleged  to  be  fraudu- 
lent, inter  alia,  because  it  provided  for  the  *pay-  p  ^  -^g 
ment  out  of  the  firm  assets,  of  the  private  debts 
of  Jonathan  D.  Crocker,  one  of  the  assignors,  in  prefer- 
ence to  the  firm-creditors.  The  individual  debts  thus 
preferred  amounted  to  $1700  in  all. 

Ttie  referee  found  as  a  fact,  that  Jonathan  D.  Crocker 
put  into  the  capital  of  the  firm,  a  stock  of  goods  of  the 
value  of  $1882.62;  and  that  Staples,  the  other  partner 
put  in  $170  only.  He  also  found  that  some  of  such  pre- 
ferred claims  were  debts  contracted  by  Crocker  before 
the  formation  of  the  partnership ;  and  that  others  were, 
in  equity,  debts  of  the  firm,  *and  he  found  as  a 
conchision  of  law,  that  the  assignment  was  valid,  ■- 

and  directed  that  the  complaint  be  dismissed  Avith  costs. 
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The  judgment   entered  on   his  report    having    been  af- 
firmed at  general  term,  the  plaintiffs  took  this  appeal. 

Van  Vorst^  for  the  appellants. 

Parker,  for  the  respondents. 

Wright,  J. — An  assignment  by  an  insolvent  debtor  of 
his  property  to  trustees,  for  the  benefit  of  creditors,  which 
expressly  authorizes  them  to  sell  the  property  upon 
credit,  is  void  as  against  the  creditors  of  the  assignor. 
{Barney  v.  Griffin,  2  N.  Y.  365 ;  Nicholson  y.  Leaviti,  6  Id. 
610.)  But  an  assignment  will  not  be  construed  as  con- 
ferring this  authority,  when  its  language  is  consistent 
with  a  difi'erent  interpretation,  which  makes  it  legal  and 
valid.  In  Kellogg  v.  Slauson  (11  N.  Y.  302),  the  authority 
to  sell  was  conferred  in  the  precise  language  of  the  as- 
signment in  question ;  yet  the  assignment  in  that  case 
was  held  valid.  The  case  is  a  direct  adjudication  of  this 
court,  that  a  power  of  sale,  expressed  in  the  identical 
terms  of  the  instrument  under  consideration,  is  not  ob- 
noxious to  the  objection  that  it  is  an  authority  to  sell  on 
credit,  or  was  so  intended  by  the  assignor.  The  point 
is  no  longer  open  for  discussion.  ( Whitney  v.  Krows,  11 
Barb.  198.) 

There  is,  however,  in  my  judgment,  a  fatal  objection  to 
the  present  assignment.  The  partnership  efiects  of  an 
insolvent  firm  are  assigned  to  pay  preferred  private 
debts  of  one  of  the  partners,  for  w^hich  neither  the  firm 
nor  his  copartner  were  liable.  There  is  no  controversy 
as  to  the  facts  touching  the  question.  In  April  1847, 
*  590  1  ^^o^'^®''  ^  Staples  formed  a  copartnership  *in 
the  mercantile  business,  in  the  county  of  Wash- 
ington, and  prosecuted  the  business  until  the  17th  June 
1850,  incurring  firm  debts  for  their  stock  in  trade,  among 
which  was  that  on  which  the  plaintiffs'  judgment  was  re- 
covered. On  the  17th  June  1850,  as  the  referee  finds, 
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they  were  insolvent,  and  unable  to  pay  their  debts;  and, 
in  fact,  the  evidence  showed  that  they  were  unable  to 
discharge  in  full  even  the  claims  of  preferred  creditors. 
Being  thus  insolvent,  they  executed  an  assignment  in 
trust  for  creditors. 

The  instrument  purported  to  assign  and  transfer  all 
the  property,  real  and  personal,  of  the  firm,  or  of  either 
of  the  members  of  it,  more  particularly  described  in  a 
schedule  annexed.  It  embraced  partnership  property 
wholly,  with  the  exception  of  a  house  and  lot,  the  individ- 
ual property  of  Crocker,  which  was  incumbered  by  two 
mortgages  for  more  than  the  value.  The  assignment  di- 
rected the  conversion  of  the  estate  into  money,  and  after 
deducting  the  expenses  of  executing  the  trust,  the  as- 
signees, with  the  residue  or  net  proceeds  and  avails,  were 
to  first  pay  and  discharge  in  full  the  debts  due  or  to  be- 
come due  from  Crocker  &  Staples,  or  either  of  them,  or 
for  which  they,  or  either  of  them,  were  liable  to  Joel 
Colvin  and  seven  other  persons  (naming  them),  together 
with  all  interest  money  due  or  to  grow  due  thereon ;  and 
if  the  avails  were  insufficient  to  discharge  the  same  in 
full,  then,  they  were  to  be  paid  pro  rata. 

Of  the  eight  persons  enumerated  in  this  first  preferred 
class  of  creditors,  it  is  admitted  in  the  answer  of  the  de- 
fendants, that  five,  having  claims  for  over  $1200,  were 
private  and  individual  creditors  of  Jonathan  D.  Crocker, 
one  of  the  assignors,  and  that  the  debts  existed  against 
Crocker  at  the  time  of  the  formation  of  the  partnership, 
in  April  1847.  In  the  second  class  of  preferred  creditors, 
eleven  persons  were  named,  three  of  whom  were  the 
private  creditors  of  Crocker,  having  claims  for  over  $500, 
and  whicli  debts  existed  against  him  prior  to  April  1847. 
Tlie  whole  amount  of  the  preferred  debts  was  about 
$2500,  of  which  over  $1700  were  private  liabilities  of 
Crocker,  whilst  the  value  of  the  assigned  estate  was  but 
little  beyond  the  sum  of  $2000.     In  the  third  class,  were 
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partnership  creditors,  *not  before  preferred.     In 
-'  the  fourtli  class,  were  the  private  creditors  of  each 
of  the  assignors,  not   before   preferred;  and,  lastly,. the 
surplus,  if  any,  was  reserved  to  the  assignors  jointly. 

The  question,  therefore,  is  distinctly  pre^-ented,  whether 
it  is  a  fraud  upon  the  creditors  of  an  insolvent  firm,  for  such 
firm  to  assign  the  partnership  effects,  in  trust  to  pay  the 
private  debts  of  the  individual  members,  to  the  extent  of 
nearly  exhausting  the  joint  fund,  or  to  any  extent,  where 
such  fund  is  inadequate  to  satisfy  the  creditors  of  the 
firm.  The  question  cannot  be  said  to  be  embarrassed  by 
the  irrelevant  fact,  found  by  the  referee,  as  to  the  amount 
of  capital  contributed  by  each  of  the  partners  in  April 
1847 ;  nor  by  the  still  further  suggestion,  made  on  the  ar- 
gument, that  it  was  a  joint  and  several  assignment  of  a 
mixed  fund,  to  pay  both  private  and  partnership  debts. 
It  was  a  joint  assignment  of  the  joint  property  and  funds ; 
and  although  Crocker's  equity  of  redemption  in  the  lot 
and  dwelling  may  have  passed  to  the  assignees  under  the 
assignment,  there  was  nothing  thereby  added  to  the 
fund. 

The  supreme  court  held,  that  the  provision  violated  no 
statute,  but  only  a  principle  of  the  common  law,  which 
gives  partnership  creditors  a  preference  in  payment  out 
of  partnership  property  over  the  individual  creditors  of  the 
several  partners ;  hence,  it  did  not  invalidate  the  whole 
assignment,  by  rendering  it  fraudulent  and  void.  Being 
inequitable  in  reference  to  the  partnership  creditors,  and 
an  infringement  of  their  rights,  the  provision  was  an  ille- 
gal one;  but,  not  being  fraudulent,  it  did  not  vitiate  any 
otlier  part  of  the  assignment,  it  may  be  true  (though  it 
is  not  free  from  doubt),  that  if  an  assigment  contains  a 
provision  to  pay  individual  debts  out  of  partnership-prop- 
erty, and  this  is  not  a  viohition  of  any  statute,  it  cannot 
be  set  aside,  at  the  instance  of  a  single  creditor  seeking 
to  ap[)ropriate  tlio  funds  to  his  individual  benefit.     But 

it  is  unnecessary  to  follow  up  this  inquiry,  as  it  seems 
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very  plain,  that  the  insertion  of  such  a  provision  in  an  as- 
signment of  the  partnerthip  eflFeets  of  an  insolveht  firm,  ' 
is  a  violation  of  the  statute  in  respect  to  fraudulent  con- 
veyances, and  furnishes  conclusive  evidence  of  a  fraudu- 
lent intent  on  the  part  of  the  assignors.     *It8  op-     ^ 
eration,  in.  this  case,  was  not  only  to  hinder  and  *- 
delay  the  plaintiffs,  as  creditors  of  the  firm,  but,  if  suc- 
cessful, to  cheat  them  out  of  their  entire  demand. 

It  will  be  conceded,  that  the  creditors  of  the  firm  are, 
legally  and  equitably,  first  entitled  to  the  partnership 
effects.  Such  creditors  have  a  claim  upon  the  joint  effects, 
prior  to  every  other  person,  which  the  court  will  enforce 
and  protect  alike  against  the  individual  partners  and  their 
creditors.  Indeed,  the  partnership  property  must  be 
exhausted  in  satisfj'ing  partnership  demands,  before  re- 
sort can  be  had  to  individual  property  of  the  members  of 
the  firm.  The  firm  is  not  liable  for  the  private  debts  of 
bue  of  its  members,  nor  is  there  any  liability  resting  upon 
the  other  members  in  respect  to  those  debts.  An  appro- 
priation of  the  firm  property  to  pay  the  individual  debt 
of  one  of  the  partners  is,  in  effect,  a  gift  from  the  firm  to 
the  partner — a  reservation  for  the  benefit  of  such  part- 
ner, or  his  creditors,  to  the  direct  injury  of  the  firm  credi- 
tors. Can  it  be  reasonably  doubted,  that,  when  an  insol- 
vent firm  assign  their  effects  for  the  payment  of  the 
private  debts  of  a  membes,  for  which  neither  the  firm 
nor  the  other  members,  nor  the  firm  assets,  nor  the  inter- 
ests of  the  other  members  therein,  are  liable,  such  an 
assignment  and  appropriation  are  a  direct  fraud  upon  the 
joint  creditors  of  the  assignors?  An  insolvent  copartner, 
says  the  late  Chancellor,  who  was  unable  to  pay  the 
debts  which  the  firm  owed,  would  be  guilty  of  a  fraud 
upon  the  joint  creditors,  if  he  authorized  his  share  of  the 
property  of  the  firm  to  be  applied  to  the  payment  of  a 
debt  for  which  neither  he  nor  his  property  was  liable  at 
law  or  in  equity.     (Kirby  v.  Sckoonmaker,  3   Barb.  Ch. 

48;  .B^an  v.  Sumner^  2  Id.  207.)     Yet,  the  co-assignor 
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and  copartner,  Staples,  does  that  in  this  case.  The  prior 
right  of  the  creditors  of  the  firm  to  its  effects  cannot  be 
impaired  by  any  consideration  having  reference  to  the 
interests  of  the  individual  partners;  and  anything  which 
defeats  this  right,  or  hinders  or  delays  such  creditor  in 
enforcing  payment  of  his  demand  against  the  firm,  from 
the  firm  property,  is  a  violation  of  the  statute,  and  a 
fraud  upon  such  creditor. 

In  this  case,  Crocker  &  Staples,  in  June  1860,  after 
being  in  business  over  three  years,  find  themselves  insol- 
vent, and  unable  to  pay  their  debts.  They  have  on  hand 
firm  property  and  assets  (perhaps  created  by  the  partner* 
ship  debts),  upon  which  the  creditors  of  the  firm  have  an 
equitable  lien,  and  a  priority  of  right  to  enforce  payment. 
It  is  possible,  that  the  law  would  tolerate  an  assignment 
of  this  partnership  property,  in  trust  for  the  benefit  of 
creditors  of  the  firm,  giving  preferences  among  them, 
provided  there  was  an  absolute  and  unconditional  sur** 
render  of  the  entire  estate  to  the  payment  of  the  firm 
debts;  but  no  further.  The  partnership  property  is 
assigned  by  the  firm  to  trustees,  not  to  pay  the  partner** 
ship  debts,  but  the  preferred  private  debts  of  Crocker, 
one  of  the  partners,  which  neither  the  firm,  nor  Staples, 
the  other  partner,  were  liable,  in  law  or  equity,  to  pay; 
thus,  not  unconditionally  surrendering  the  effects  of  the 
firm  for  the  benefit  of  thos©  to  whom  they  rightfully 
belonged,  but  creating  a  trust  by  which  the  prior  right 
of  the  creditors  of  the  firm  to  such  effects  is  postpofted,  or 
hindered  and  delayed  in  its  enforcement.  The  chances 
of  the  firm  creditors  being  paid  from  the  partnership  fund 
are  made  to  depend  upon  its  sufficiency  to  pay  the 
private  debts  of  Crocker,  preferred  in  the  first  and  second 
classes  of  the  assignment,  which  are  to  be  paid  in  ftdl, 
before  the  plaintiffs,  or  any  other  creditors  of  the  fund, 
who  are  provided  for  in  the  subsequent  classes,  are  to  be 
paid  anything.  This  hindrance  and  delay  is  the  induce- 
ment to  the  trust,  and  the  main  |)urpo?e  for  which  it  was 
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created.  The  act  doieatfl  the  right  of  the  plaintiffs,  as 
creditors  of  tho  firm,  to  seize,  and  compel  the  payment  of 
their  demands  against  wuch  firm  from,  its  effects;  and  the 
firm  being  insolvent,  and  its  effects  insnflScient  to  reach  or 
pay  tlic  plaintiffs,  as  creditors  of  the  firm  who  are  pro- 
vided for  in  the  third  class,  the  assignment  and  its 
provisions  not  only  hinder  and  delay  the  plaintiff*', 
but  defraud  them  of  their  whole  demand.  Having 
such  an  effect,  it  cannot  be  doubted,  that  the  assign- 
ment was  a  fraud  upon  the  phiintiffs.  The  firm,  or 
Staples,  was  not  liable,  in  any  way,  to  the  private  credi- 
tors of  Crocker;  and  the  attempt  to  assign  partnership  . 
property  to  pay  the  private  debts  of  one  of  the  partners, 
when  the  firm  *\va8  insolvent,  affords  a  conclusive  r  ^^  ^.q. 
presumption  of  an  actual  fraudulent  design  on  the 
part  of  the  assignors.  Neither  the  firm  nor  the  copartner 
Staples  were  in  a  condition  to  make  a  gift  of  the  firm 
assets  to  Crocker  or  his  creditors,  or,  in  substance,  to 
reserve  from  the  joint  and  partnership  fund  the  larger 
proportion  of  it  for  his  and  their  benefit.  It  is  this  fraud 
that  we  should  sanction,  by  upholding  the  trust  in  the 
present  case. 

In  Collomb  v.  CoMweU  (16  N.  Y.  484),  an  assignment 
was  adjudged  void  as  to  the  individual  creditors  of  the 
assignors,  when  the  members  of  an  insolvent  mercantile 
firm  assigned  their  partnership  property,  and  also  their 
individual  property,  in  trust  for  the  pnyment  of  their 
partnership  debts,  reserving  any  surplus  that  should  re- 
main to  the  assignors.  The  individual  property  of  the 
members  of  the  firm  was  appropriated  to  pay  partnership 
debts,  and  any  surplus  reserved  to  the  assignors,  whilst 
the  individual  debts  of  one  of  the  members  of  the  firm 
were  left  unprovided  for.  This  attempt  to  tie  up  the 
whole  fund,  under  a  trust,  and  after  the  trusts  were  satis- 
fied, reserving  any  surplus  to  the  assignors,  without  mak- 
ing provision  for  paying  the  individual  debts,  was  ad- 
judged to  afford  a  conclusive  presumption  of  an   actual 
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intent  to  defraud  the  individual  creditors  of  the  assign- 
ors. So  also,  an  assignment  of  the  effects  of  an  insolvent 
firm  to  pay  the  private  debts  of  the  individual  members, 
as  was  done  in  the  case  at  bar,  hindering,  delaying  and 
postponing  the  collection  of  the  demands  of  the  company 
creditors,  is  equally  fraudulent  and  void  as  to  such  latter 
creditors.  Indeed,  independently  of  the  question  of 
fraud,  it  may  be  seriously  doubted,  whether  the  assign- 
ment should  not  be  regarded  as  executed,  and  the  trust 
made,  for  the  benefit  of  the  assignors,  or  one  of  them,  and 
thus  void  under  the  statute  declaring  "  all  transfers  and 
assignments  of  goods,  Ac,  made  in  trust  for  the  use  of 
the  person  making  the  same,  void  as  against  the  creditors 
of  such  person.  (2  R.  S.  135,  §  1.)  The  assignment  is 
made  for  the  benefit  of  Crocker,  as  its  purpose  is  to  liqui- 
date and  discharge  his  individual  debts.  Tlie  transfer 
may,  therefore,  be  said  to  be  made  in  trust  for  the  use  of 
one  of  the  assignors ;  this  is  the  spirit  of  the  transaction, 
♦  KQK  -1  *if  °ot  its  legal  effect.  Crocker  is  enabled  to 
^  appropriate  the  partnership  funds  to  relieve  him- 
self from  individual  liability. 

The  judgment  of  the  supreme  court,  affirming  the 
judgment  of  the  referee,  adjudging  the  assignment  valid, 
and  dismissing  the  plaintiff'^s  complaint,  must  be  reversed, 
and  a  new  trial  granted. 

Judgment  reversed,  and  new  trial  ordered.* 

*  Followed  in  Hurlbert  v.  Dean,  2  Eeyes  97;  thereby  overruling  Cox 
«.  Piatt,  32  Barb.  126 ;  Kemp  f .  Camley,  8  Duer  1,  and  kindred  case& 
Sec  Knauth  v.  Baasett,  84  Barb.  pi. 
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People  ex  reh  Herrick  et  cd.  v.  Smith. 

ConatittUional  Law. — Eminent  Domain. 

The  legislature  are  the  exclusive  judges  of  the  propriety  of  taking  private 
property  for  public  use,  in  the  exercise  of  the  power  of  eminent  do> 
main ;  the  power  may  be  exercised  by  them,  or  by  the  persons  to  whom 
it  is  delegated,  in  such  manner  and  form  as  may  be  prescribed ;  and  the 
land-owner  is  not,  under  the  constitution,  entitled  to  notice  of  the  appli- 
cation, nor  to  a  trial  by  jury,  on  the  question  of  the  expediency  of  the 
appropriation  of  his  land  to  such  purposes. 

Appeal  from  the  general  term  of  the  Supreme  Court,, 
in  the  second  district,  where  proceedings  for  the  laying 
out  a  public  highway  had  been  affirmed. 

This  was  a  proceeding  for  laying  out  a  public  highway 
in  the  town  of  Riverhead,  in  Suffolk  county;  the  commis- 
sioners of  highways  refused  to  lay  out  the  same,  pursuant 
to  the  petition  of  twelve  freeholders ;  but  the  defendant, 
as  County  Judge,  reversed  their  order,  and  proceeded  to 
lay  out  the  road.  The  relators,  thereupon,  who  were 
owners  of  land  through  which  the  highway  would  run, 

sued  out  a  writ  of  certiorari  to  review  his  order.  ^  ^  ^ 

r     59B 
*The  only  ground  of  error  alleged,  was  the  ab-  ^ 

sence  of  any  notice  to  the  relators  of  the  institution  of 

the   proceedings,  or  of  the  hearing  before   the  county  " 

judge.    The  supreme  court  having  affirmed  the  order^ 

the  relators  took  this  appeal. 

Miller  &  TtdhiUj  for  the  appellants. 

Wickhamy  for  the  respondent. 

Denio,  J. — ^The  subject  of  highways  and  bridges  on 

Long  Island,  is  regulated  by  a  statute  passedi  in  1830,  c 
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56,  entitled  "An  act  regulating  highways  and  bridges  iu 
the  counties  of  Suffolk,  Queens  and  Kings."  The  system, 
in  its  general  features,  is  similar  to  that  established  by 
the  revised  statutes  for  other  parts  of  the  state;  but 
there  are  some  discrepancies,  and  upon  them,  I  think,  the 
question  in  the  present  case  may  turn.  3y  the  Long  Is- 
land act,  the  commissioners  have  power  to  lay  out  new 
roads,  without  the  consent  of  the  owners  of  the  land 
through  which  they  may  run,  upon  the  petition  of  twelve 
freeholders  of  the  town,  verified  by  oath  or  affirmation. 
(§§  2,  47.)  Nothing  is  said  respecting  their  giving  notice 
.to  any  one  of  the  hearing  of  the  application  before  them. 
Every  person  conceiving  himself  aggrieved  by  a  deter- 
mination of  the  commissioners,  either  in  laying  out,  or  re- 
fusing to  lay  out  a  highwaj',  may  appeal  to  three  judges 
of  the  court  of  common  pleas.  (§  66.)  This  jurisdiction 
is  now  vested  in  the  county  judge,  under  the  present  con- 
stitution. (Liws  1847,  p.  642,  §  27.)  Where  the  determi- 
nation appealed  from  is  against  an  application  for  laying 
out  a  road,  the  judge  is  to  give  notice  of  the  time  and 
place  of  hearing  the  appeal,  to  the  commissioners  by 
whom  such  determination  was  made ;  and  where  the  com- 
missioners'determination  is  in  favor  of  the  application, 
notice  is  not  only  to  be  given  to  the  commissioners,  but 
to  one  or  more  of  the  ^applicants  for  the  road. 
^  (§  69.)  The  proofs  and  allegations  of  the  parties 
are  to  be  heard,  and  where  the  appeal  is  from  an  order 
refusing  to  lay  out  a  road,  the  judge  is  to  lay  it  out  in  the 
same  manner  in  which  commissioners  are  directed  to  pro- 
ceed in  like  cases.  (§§  71,  74.) 

It  will  thus  be  seen,  that  the  onlv  notice  which  the 
statute  requires  to  be  givfen,  in  a  case  like  the  present,  is, 
•of  the  time  and  place  of  hearing  the  appeal,  and  that  such 
notice  is  only  required  to  be  given  to  the  commissioners 
who  made  the  order  appealed  from.  If  the  commission- 
ers had  been  required  to  give  any  notice  of  the  hearing 

beibre  them,  tfcen,  when  the  judge  came  to  lay  out  the 
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road,  ill  consequence  of  his  reversal  of  tl.e  order  of  the 
commissioners,  he  ought  to  give  the  same  notice,  because 
he  is  required  to  proceed,  in  the  performance  of  that 
duty,  in  the  same  manner  in  which  the  commissioners 
were  directed  to  proceed  when  the  case  was  before  them ; 
but  in  the  absence  of  any  provision  for  notice  of  the  hear- 
ing before  the  commissioners,  no  such  duty  is  required  of 
the  judge.  It  follows,  that,  if  the  relators,  as  owners  and 
occupants  of  the  land  which  was  to  be  taken  for  the  road 
track,  were  entitled  to  notice  of  the  hearing  before 
the  judge,  it  is  in  consequence  of  some  general  prin- 
ciple of  law,  and  not  because  it  is  required  by  any  provi- 
sion of  the  statute.  This  is  the  view  of  the  matter  taken 
by  the  appellant's  counsel,  for  he  expressly  admits  in  hrs 
printed  argument,  that  there  is  nothing  in  the  act  requir- 
ing notice  to  be  given  to  the  land-owners. 

The  question  then  is,  Avhether  the  state,  in  the  exer- 
ercise  of  the  power  to  appropriate  the  property  of  individ- 
uals to  a  public  use,  where  the  duty  of  judging  of  the 
expediency  of  making  the  appropriation,  in  a  class 
of  cases,  is  committed  to  public  officers,  is  obliged  to  af- 
ford to  the  owners  of  the  property  an  opportunity  to  bo 
heard  before  those  officers,  when  they  sit  for  the  purpose 
of  making  the  determination.  I  do  not  speak  now  of  the 
process  for  arriving  at  the  amount  of  compensation  to  bo 
paid  to  the  owners,  but  of  the  determination  whether, 
under  the  circumstances,  of  a  particular  case,  the  pro- 
perty required  for  the  purpose  shall  be  taken  or  not ;  and 
I  am  of  opinion,  that  the  *state  is  not  under  any  ^ 
obligation  to  make  provision  for  a  judicial  contest  ^ 
upon  that  question.  The  only  part  of  the  constitution 
which  refers  to  the  subject,  is  that  which  forbids  private 
property  to  be  taken  for  public  use  without  compensa- 
tion, and  that  which  prescribes  the  manner  in  which  the 
compensation  shall  be  ascertained.  It  is  not  pretended, 
that   the  statute  under   consideration  violates  either  of 

these  provisions.    There  is,  therefore,  no  constitutional 
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injunction  on  the  point  under  consideration.  The  neces- 
sity for  appropriating  private  property  for  the  use  of  the 
public,  or  of  the  government,  is  not  a  judicial  question. 
The  power  resides  in  the  legislature.  It  ma}'  be  exer- 
cised by  means  of  a  statute  which  shall  at  once  designate 
the  property  to  be  appropriated  and  the  purpose  of  the 
appropriation ;  or  it  may  be  delegated  to  public  oflScers, 
or,  as  it  has  been  repeatedly  held,  to  private  corporations 
established  to  carry  on  enterprises  in  which  the  public 
are  interested.  There  is  no  restraint  upon  the  power,  ex- 
cept that  requiring  compensation  to  be  made.  And  where 
the  power  is  committed  to  public  officers,  it  is  a  subject 
of  legislative  discretion,  to  determine  what  prudential 
rpgulations  shall  be  established,  to  secure  a  discreet  and 
judicious  exercise  of  the  authority. 

The  constitutional  provision  securing  a  trial  by  jury  in 
certain  cases,  and  that  which  declares  that  no  citizen  shall 
be  deprived  of  his  property  without  due  process  of  law, 
have  no  application  to  the  case.  The  jury  trial  can  only 
be  claimed  as  a  constitutional  right,  where  the  subject  is 
judicial  in  its  character.  The  exercise  of  the  right  of 
eminent  domain  stands  on  the  same  ground  with  the 
power  of  taxation ;  both  are  emanations  of  the  law-mak- 
ing power.  They  are  the  attributes  of  political  sover- 
eignty, for  the  exercise  of  which  the  legislature  is  under 
no  necessity  to  address  itself  to  the  courts.  In  imposing 
a  tax,  or  in  appropriating  the  property  of  a  citizen,  or  a 
class  of  citizens,  for  a  public  purpose,  with  a  proper  pro- 
vision for  compensation,  the  legislative  act  is  itself  due 
process  of  law;  though  it  would  not  be,  if  it  should  un- 
dertake to  appropriate  the  property  of  one  citizen  for  the 
use  of  another,  or  to  confiscate  the  property  of  one  per- 
son, or  a  class  of  persons,  or  a  particular  *de- 
-'  scription  of  property,  upon  some  view  of  public 
policy,  where  it  could  not  be  said  to  be  taken  for  a  pub- 
lic use  {People  v.  Mayor  of  BrooHyn,  4  N.  Y.  419 ;  Taylor 
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y.  Porter,  4  Hill  140;   Wynehamer  v.  People,  13    N.  Y. 
378). 

It  follows  from  these  views,  that  it  is  not  necessary  for 
the  legislature,  in  the  exercise  of  the  righr  of  eminent 
domain,  either  directly,  or  indirectly  through  public  offi- 
cers or  agents,  to  invest  the  proceeding  with  the  forms 
.or  substance  of  judicial  process.  It  may  allow  the  owner 
to  intervene  and  participate  in  the  discussion  before  the 
officer  or  board  to  whom  the  power  of  determining 
whether  the  appropriation  shall  be  made  in  a  particular 
case,  or  it  may  provide  that  the  officers  shall  act  upon 
their  own  views  of  propriety  and  duty,  without  the  aid 
of  a  forensic  contest.  The  appropriation  of  the  property 
is  an  act  of  public  administration,  and  the  form  and  man- 
ner of  its  performance  is  such  as  the  legislature  shall,  in 
its  discretion,  prescribe.  In  the  case  before  us,  the  act 
declares  that'the  judge  shall  give  notice  to  the  commis- 
sioners of  highways  whose  order  is  appealed  from,  and  it 
is  silent  as  to  notice  to  any  other  person.  The  appel- 
lants and  the  commissioners  are  the  only  parties  who  are 
required  to  be  convened,  on  the  hearing  before  the 
judge,  or  to  have  notice  of  that  hearing,  and  it  is  their 
proofs  and  allegations  only  which  the  judge  is  obliged 
to  hear.  It  was,  doubtless,  considered,  that  the  commis- 
sioners, who  had  officially  decided  against  the  act  which 
the  appellants  were  seeking  to  promote,  would  suffi- 
ciently represent  the  views  upon  that  side  of  the  ques- 
tion. But  if  we  should  think  it  was  discreet  that  the 
land-owners  should  have  been  furnished  with  notice  and 
allowed  to  participate,  still  the  act  furnishes  the  rule, 
and  the  court  has  no  power  to  change  it.* 

The  counsel  for  the  appellant  relies  upon  the  case  of 
The  People  v.  Judges  of  Herldmer  (20  Wend.  186),  where 
it  was  held,  that  a  written  notice  of  a  hearing  upon  ap- 
peal, before  the  judges,  in  a  case  like  the  present,  which 

'  See  Long  Island  Railroad  Co.  v.  Bennett,  10  Hun  01. 
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was  governed  by  the  revised  statutes,  ought  to  be  given  ; 
and  the  proceedings  of  the  judges  were  reversed  for  the 
want  of  tsuch  a  notice.  The  case  illustrates  the  difference 
*  i'oi)  ^^^^^'^^^^  tli<^  general  highway  law  *and  the  sys- 
tem provided  for  Long  Island  in  this  respect. 
The  Gist  section  of  the  general  statute  (1  R.  L.  514)  i)ro- 
vided,  that  before  the  commissioners  should  determine  to, 
lay  out  the  highway,  they  should  cause  notice  in  writing 
to  be  given  to  the  occupant  of  the  land  through  which  it 
was  to  run,  of  the  time  and  place  at  which  they  would 
meet  to  decide  the  Jipplication,  and  this  notice  was  to  be 
served  three  days  before  tlie  time  of  meeting;  and  the 
91st  section  declared,  that  when  the  appeal  to  the  judges 
was  from  a  refusal  to  lav  out  a  road,  and  that  determina- 
tion  was  reversed,  the  judges  should  themselves  lay  out 
the  ro:i(l ;  and  it  is  added,  that  "  in  doing  so  they  shall 
proceed  in  the  same  manner  in  which  commissioners 
of  highways  are  directed  to  proceed  in  the  like  cases." 
Hence,  it  was  plain,  that  the  judges  ought  to  give  the 
notice  before  laying  out  the  road.  It  was  also  held, 
thou;.':h  that  this  is  not  material  here,  that  the  notice 
shouhl  have  been  given  of  the  hearing  of  the  appeal, 
since  the  decision  to  reverse  the  order  of  the  jcommis- 
sioners  and  to  hiv  out  the  road  was  substantial! v  the  same 
thing;  as  the  litter  act  necessarily  resulted  from  the 
former.  The  difference  between  the  cases  is,  that  the 
revised  statutes  provide  for  giving  the  notice,  the  want 
of  which  is  here  objected  to,  and  the  Long  Island  act 
does  not.  The  'udgment  of  the  supreme  court  must  bo 
affirmed. 

Judgment  affirmed. 
End  of  June  Term,  1860. 
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ABATEMENT. 

1.  Under  the  Code,  a  defence  in  the  nature  of  a  plea  in  abatement  may 
be  joined  with  one  in  bar,  in  the  same  answer ;  but  when  tlie  case 
goes  to  the  jury  on  both  defences,  there  must  be  separate  findings 
on  each.     Gardner  v.  Clark, 399 

2.  In  an  action  by  the  assignee  of  a  claim,  a  plea  that  the  defendant 
was  arrested  uiK)n  a  cnpias,  at  the  suit  of  the  assignor,  is  insufficient, 
a.s  a  plea  ot  li9  penderis;  nor  is  it  helped-  by  an  averment  that  the 
capias  was  for  the  same  cause  of  action — no  declaration  having  been 
filed  or  served.         .  -      - Id. 

ACCOMPUCB. 

1.  A  prisoner  may  be  convicted  on  the  uncorroborated  testinjony  of  an 
jiccompUce.     People  v.  Doyle, 578 

2.  The  failure  of  the  prisoner  to  contradict  the  witness  in  respect  to  a 
statement  which  it  was  apparently  in  his  power  to  explain,  is 
proper  for  the  consideration  of  the  jury,  as  a  tacit  corroboration 
thereof  Id» 

ADMISSIONS. 

1.  In  an  action  for  an  assault  and  battery,  not  committed  in  the  pres- 
ence of  witnesses,  it  may  be  shown,  that  the  defendant  did  not  deny 
the  assault,  when  charged  with  it,  though  he  had  denied  it  on  a 
former  occasion,  in  the  presence  of  other  witnesses  ;  the  weight  to 
be  given  to  such  evidence  is  for  the  jury.     Ogden  v.  Peters,     .     27 

AGENT. 

1.  If  the  agent  of  a  vendor  of  land  make  material  misrepresentations 
as  to  its  location  and  qualities,  assuming  to  have  knowledge  of  the 
facts,  but  without  express  authority  from  his  principal,  the  latter  is 
responsible  in  damages,  though  neither  he  nor  .the  agent  had  any 
actual  knowledge  upon  the  subject-matter  of  the  representation. 
B  nnett  v,  Judson,  238 

2.  The  engineer  of  a  railroad  company  charged  with  the  duty  of  en- 
grossing contracts  and  procuring  the  signatures  of  contractors,  for 
which  no  particular  time  is  limited,   has  power  to  consent  to  a 
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month's  delay  in  the  execution  of  a  written  contract.     Pratt  v.  Hud- 
son River  Bailroad  Co., 805 

See  Factor. 

AMENDMENT. 

1.  In  an  action  on  a  bill  of  exchange,  the  want  of  an  averment  of  a  ne- 
gotiation of  it  to  the  holder,  may  t>e  supplied  by  amendment;  and 
the  propriety  of  the  allowance  of  such  amendment  is  not  reviewable 
in  the  court  of  appeals.     Van  Dvzer  v.  H<}W6t     .        .        .        531 

AMENDMENT  TO  THE  OONSTITirTION. 

1.  Where  a  general  banking  law  reserves  the  right  to  alter  or  repeal, 
though  the  articles  of  association  of  a  bank  Incorporated  under  its 
provisions  provide  that  the  shareholders  shall  not  be  individually 
liable,  yet  it  is  competent  for  the  people  of  the  state,  by  an  amend- 
ment of  the  constitution,  to  provide  that  the  stockholders  of  such 
banks  shall  be  liable  in  their  individual  capacity,  for  the  debts  and 
engagements  of  the  corporation.    Matter  of  Le€*8  Bank  of  Buffalo,  9 

2.  An  amendment  of  the  organic  law  is  not  subject  to  the  same  tech- 
nical rules  of  construction  as  an  ordinary  act  of  legislation.  Id, 


• 


1.  The  court  of  appeals  cannot  reverse,  upon  a  consideration  of  the  evi- 
dence; on  which  a  question  of  hon/i  fides  was  determined  in  the  court 
below.     Orijfln  v.  Marqiuirdt, 121 

2.  "Where  the  only  error  in  a  judgment  ig  an  excess  in  amount,  and 
such  excess  consists  of  a  distinct  item,  or  can  be  definitely  ascer- 
tained by  mere  computation,  the  appelhite  court  may  affirm,  on  the 
appellee  electing  to  release  the  ascertained  excess.  Chouteau  v.  Suy- 
dam, .179 

8.  A  defendant  whose  interests  are,  iu  no  way,  affected  by  the' form  of 
the  judgment,  cannot  appeal  from  it,  though  erroneous  as  to  his  co- 
defendants,  who  acquiesce.     National  Mre  Tm.  Co.  v.  McKay,     191 

4.  The  court  will  not  reverse  for  an  immaterial  variance  in  the  corpo- 
rate name  of  a  party  plaintiff,  which  was  amendable  in  the  court  be- 
low.    Baptist  Society  v.  Robinson, 284 

5.  The  court  has  power,  on  appeal,  to  confonn  the  pleadings  to  the 
proofs,  when  the  variance  is  merely  formal.  Pratt  v.  Hudson 
River  Railroad  Co., .        805 

6.  The  court  of  appeals  will  not  reverse  for  an  immaterial  variance  be- 
tween the  pleadings  and  the  proofs,  which  was  amendable  below. 
Cardell  v.  McNiel, 836 

7.  In  an  action  on  a  bill  of  exchange,  the  want  of  an  averment  of  a 
ne^jotiation  of  it  to  the  holder,  may  be  STipplied  by  amendment;  the 
propriety  of  the  allowance  of  such  amendment  is  not  reviewable  in 
the  court  of  appeals.     Van  Duzer  v.  Hoive,        ...         531 

8.  Tlie  court  will  presume  nothing  in  favor  of  the  party  alleging 
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error ;    it   must  be   made  affirmatively  to   appear.     Carman  v. 
PuUz, 547 


AFFOBTIO: 

1.  Rent  is  not  apportionable  between  the  executors  of  tenant  for  life, 
and  the  remainder-men;  and  tliis,  nutwitlistanding  the  tenancy  for 
life  is  created  as  a  provision  for  a  widow.  MarshaU  v.  Mase- 
ley, ,        .        .         280 

ASSAULT  AND  BATTEBY. 

1.  In  an  action  for  an  assault  and  battery,  not  committed  in  the  pres- 
ence of  witnesses,  ill-feeling  on  the  part  of  tlie  defendant  towards  the 
plaintiff,  may  be  shown,  as  a  link  in  the  chain  of  circumstantial  evi- 
dence.   Jewettv.  Bafiiiing, 27 

2.  So  also,  that  the  defendant  did  not  deny  the  assault,  when  charged 
with  it,  though  he  had  denied  it  on  a  former  occasion  in  the  presence 
of  other  witnesses;  the  weiglit  to  be  given  to  such  evidence  is  for 
the  jury.      .        .        .    * Id. 

ASSIGNMEirr. 

1.  The  fact  that  an  assignor  for  the  benefit  of  creditors  believes  that 
his  estate  is  sufficient  for  the  payment  of  his  debts,  dues  not,  per  se, 
invalidate  the  assignment,  if  there  were  no  intent  to  hinder  and  de- 
lay the  creditors.     Ogdea  v.  Peters, 28 

2.  A  clause  in  the  assignment,  directing  the  trustee  "to  convert  thd  as- 
signed property  into  cash,  as  soon  as  the  same  may  conveniently 
and  properly  be  done,"  is  mere  surplusage,  and  does  not  affect  its 
validity. Id. 

8.  An  assignment  for  the  benefit  of  creditors,  which  directs  the  trustee 
forthwith  to  take  possession  of  the  property,  and  sell  the  same, 
without  delay,  for  the  best  price  that  can  be  procured,  is  valid. 
Griffin  v.  Marquardt, 121 

4.  A  direction  to  pay  aooonunodation  indorsers  the  sums  for  which 
they  are  respectively  liable,  does  not  invalidate  the  assignment ;  in 
such  case,  the  holders  are,  in  fact,  the  ce«tuis  que  trust.         .         Id, 

5.  An  assignment  by  an  insolvent  debtor,  of  all  his  personal  property, 
made  directly  to  a  creditor,  reserving  the  surplus,  if  any,  to  the  as- 
signor, is,  in  effect,  a  chattel-mortgage,  and  valid  as  against  the 
other  creditors,  in  the  absence  of  any  evidence  of  an  intent  to  hinder 
or  defraud  them.     DunJuim  v.  WJiUehead,  131 

6.  A  clause  in  an  assignment  for  the  benefit  of  creditors,  directing  the 
assignee  to  dispose  of  the  assigned  property,  at  such  time  and  in  such 
manner,  "as  may  be  most  conducive  to  the  interests  of  the  credi- 
tors, and  convert  the  same  into  monev,  as  soon  as  mav  be  consistent 
with  such  interests,"  does  not  invalidate  it;  it  is  mere  surplusage, 
and  gives  the  trustee  no  discretionary  power.     Jessup  v.  Hulse,   160 
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7.  One  who  lias  made  a  loan  of  money  upon  a  draft  issued  in  violation 
of  law,  may,  nevertheless,  recover  the  amount  loaned,  in  an  action 
for  money  had  and  I'ecelved  ;  and  such  right  of  action  will  pass  to  a 
transferree  of  the  dralt.     Oneida  JJamc  v.  Ontario  Bank,      ,        490 

8.  In  an  assignment  by  an  insolvent  firm  of  the  partuei-ship  property, 
in  trust  for  the  benefit  of  creditors,  the  giving  of  a  preference  to  the 
separate  debts  of  one  of  the  partners,  renders  it  fraudulent  and  void 
in.  toto,  as  against  firm-creditors;  not  merely  illegal,  as  to  the  prefer 
ence.     Wilson  v.  liobertson, 537 

See  Covenant. 

Trust  for  Creditors. 

AVEBAG-E. 

1.  The  liability  of  a  cargo  to  contribute  in  general  average,  is  at  an 
end,  when  it  has  been  completely  separated  from  the  ship,  so  as  to 
leave  no  community  of  interest  between  them.  But  if  the  adven- 
tuie  be  not  abandoned,  and  a  portion  of  the  cargo,  though  lauded, 
and  separated  from  the  rest,  is  still  under  tlie  control  of  the  master, 
and  liable  to  be  again  taken  on  board,  in  order  to  a  continuance  of 
the  voyage,  the  community  of  interest  subsists,  and  it  is  liable  to  con- 
tribute in  general  average  towards  whatever  is  done  for  the  preser- 
vation of  the  vessel  and  the  rest  of  the  cargo  ;  and  this,  notwith- 
standing the  voyage  is  subsequently  abandoned,  and  the  ship  and 
cargo  sold  in  the  port  of  distress.     Nelaon  v.  Bdmont,   .        .        36 

2.  Unearned  freight  is  not  to  be  included  in  estimating  a  general  aver- 
*age  loss. Id. 

AWABD. 

1.  A  common-law  action  will  lie  upon  an  award,  though  the  submis- 
sion provide  that  that  judgment  may  be  entered  thereon  in  the 
county  court.     Burnside  v.  Whitney 148 

2.  Such  action  may  be  brought  in  the  supreme  court,  before  the  next 
term  of  the  county  court,  after  the  making  the  award  ;  if  the  de- 
fendant have  any  ground  for  relief  against  the  award,  he^pay  move 
the  county  court  for  a  stay  of  proceedings.     .        .        ,        ,        Id, 

BANK  OFFICEBS. 

1.  A  bond  conditioned  that  the  principal  obligor  shall  faithfully  dis- 
charge '*  the  trust  reposed  in  him  as  assistant  book-keeper"  of  a 
bank,  extends  to  his  honesty,  as  well  as  his  reasonable  skill  and  dili- 
gence.    Boc/ieHer  City  Bank  v.  Mwood 88 

2.  It  is  no  defence  to  the  surety  that,  at  the  time  of  an  embezzlement, 
the  principal  was  employed  in  performing  a  duty  usually  assigned 
to  the  teller  ;  and  that  he  made  fraudulent  entries  in  a  book,  gen- 
eral Iv  kept  by  the  latter,  to  cover  up  his  embezzlement.        .        Id, 
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1.  Where  a  general  banking  law  reserves  the  right  to  alter  or  repeal, 
though  the  articles  of  association  of  a  bank  incorporated  under  its 
provisions  provide  that  the  shareholders  shall  not  be  individually  lia- 
ble, yet,  it  is  competent  for  the  people  of  the  state,  by  an  amendment 
of  the  constitution,  to  provide  that  the  stockholders  of  such  banks 
shall  be  liable  in  their  individual  capacity  for  the  debts  and  engage- 
ments of  the  corporation.     Matter  of  Lee* 8  Bank  of  Buffalo ,  .         0 

2.  The  clause  in  the  constitution  of  1846  (Art.  viii.  §  7),  relating  to  the 
personal  liability  of  the  stockholders  of  banks,  applied  to  existing 
corporations.    ..........        Id. 

8.  A  banking  association  was  formed  in  1844,  under  the  general  act  of 
1838;  its  articles  of  association  provided  that  the  shareholders  should 
not  be  individually  liable ;  it  issued  circulating  notes  after  1850 ; 
and  it  was  held,  that  the  stockholders  were  individually  liable,'  by 
virtue  of  the  amendment  to  the  constitution,  and  the  act  of  1849,  c. 
226.  The  act  of  the  corporation  in  issuing  such  notes,  being  the 
exercise  of  a  power  conferred  by  the  corporators,  rendered  them 
liable  for  its  consequences Id. 

4.  The  provisions  of  the  revised  statutes  (1  R.  S.  603,  §  4)  prohibiting 
any  incorporated  company  from  making  any  transfer  or  assignment 
in  contemplation  of  insolvency,  extend  to  associations  organized 
under  the  general  banking  law.     liobiruton  v.  Bank  of  Attica,      400 

5.  The  payment  of  a  debt  to  a  bond  fide  creditor,  by  a  banking  asso- 
ciation, in  contemplation  of  insolvency,  u  void  ;  and  the  amount  may 

•  be  recovered  back  by  the  receiver. Id. 

6.  If  there  be  an  actual  state  of  insolvency,  such  payment  is  within 
the  prohibition  of  the  statute Id. 

7.  The  drawer  of  a  bill  cannot  object  that  it  was  discounted  by  a  bank, 
at  a  greater  rate  than  six  per  cent. ,  when  having  less  than  sixty 
days  to  run  ;  tliat  restriction  is  intended  for  the  benefit  of  the  bor- 
rower only.     Oneida  Bank  v.  Ontario  Bank,        ,        .        .       490 

See  Savings  Bank. 

BILI.  OF  EXCHANGE. 

1.  The  drawer  of  a  bill  cannot  object  that  it  was  discounted  by  a  bank, 
at  a  greater  rate  than  six  per  cent.,  when  having  less  than  sixty 
davs  to  run  ;  that  restriction  is  intended  for  the  benefit  of  the  bor- 
rower  only.     Oneida  Bank  v.  Ontario  Bank,        .        .        .        490 

2.  One  who  intrusts  another  with  his  blank  acceptance,  is  liable  to  a 
bond  fide  holder,  though  filled  up  for  a  sum  exceeding  that  limited 
by  the  acceptor  ;  and  this,  it  seems,  on  the  ground  of  estoppel.  Van 
Bluer  V.  Howe, ,        ,        .        .      531 

bhiIi  of  lading. 

1.  In  an  action  against  a  sheriff,  for  not  taking  due  care  of  a  cargo  of 
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coal,  sMzed  on  a  writ  of  replevin,  tlie  bill  of  lading  is  not  evidence 
of  the  qoantity  of  coal  on  board.     Moore  v.  We«terveUj     .      .      103 

BONDS. 

1.  A  bond  conditioned  that  the  principfil  obligor  shall  faithfully  dis- 
charge "the  trust  reposed  in  him  as  assistant  b(X)k- keeper"  of  a 
bank,  extends  to  his  honesty,  as  well  as  his  reasonable  skill  and  dili- 
gence,    liocf tester  (My  Bank  v.  EUwood^        ....        88 

BOOK-KEEPEB. 

See  Bank  Officers. 

BUBDBN  OF  PROOF. 

See  ExjBCUTOR,  1. 
Factok,  2. 

pREflUMl*TION. 


CASES  AFFIBMED,  REVEBSED  AND  OVEBBXJLED. 

Bangs  V,  Skidmore,  24  Barb.  29,  affirmed, 

Bartlett  e.  Judd,  23  Barb.  262,  affirmed, 

Belmont  f>.  Coleman,  1  Bos.  183,  affirmed,     . 

Bevan  t).  U.  S.  Bank,  4  Whart.  301,  criticized, 

Boughton  v.  Otis,  29  Barb.  196,  affirmed, 

Briggs  V.  Palmer,  20  Barb.   892,  affirmed,     , 

Burnside  d.  Whitney,  24  Barb.  632,  affirmed. 

Church  «.  Brown,  29  Barb.  486,  reversed, 

Condit  «.  Baldwin,  21  Barb.  181,  affirmed. 

Cox  «.  Piatt,  32  Barb.  126,  overruled,  Wilson  v.  BoberUan, 

Draper  v.  Commercial  Ins.  Co. ,  5  Duer  234,  reversed. 

Fay  «.  Bell,  Lalor  251,  overruled,  MaUoryY,  QiUett,    . 

Hammond  v.  Zeliner,  23  Barb.  473,  affirmed, 

Iloldane  v.  Trustees  of  Cold  Spring,  23  Barb.  103,  affirmed, 

Jessup  V.  Hulse,  29  Barb.  539,  reversed, 

Jewett  -D.  Banning,  23  Barb.  13,  affirmed, 

Kortright  v.  Cady,  23  Barb.  490,  reversed,     . 

Lawrence  v.  Nelson,  4  Bos.  240,  affirmed, 

McKiueron  v.  Bliss,    31  Barb.  180,  affirmed, 

Mallory  v.  Gillett,  23  Barb.  610,  affirmed,      . 

Milbank  p.  Dennistoun,  1  Bos.  246,  reversed, 

Moore  v.  Westervelt,  1  Bos.  857,  reversed,    . 

Nelson  v.  Belmont,  5  Duer  810,  affirmed, 

Olcott  V.  Robinson,  20  Barb.  148*  reversed,  . 

Parish  of  Bellport  v.  Tooker,  29  Barb.  256,  affirmed,    . 

People  V.  Bo  wen,  80  Barb.  24,  affirmed, 

Purvis  V.  Coleman,  1  Bos.  321,  affirmed, 

Bathbone  n.  McConnell,  20  Barb.  811,  affirmed,    . 
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Steel  V.  Whipple,  21  Wend.    108,  questioned,  if  not  overruled. 

Van  Ihizer  v.  Howe, 681 

Warhaus  v.  Bowery  Savings  Bank,  5  Duer  67,  affirmed,       .        544 


CEBTIO] 

1.  On  the  liearing  of  a  common-law  certiorari,  where  the  officer  is 
shown  to  have  acquired  jurisdiction,  the  court  will  not  notice  anj 
fact  outside  the  record.     People  v.  Wheeler,         ...  82 

CHALIiENGE. 

1.  Where  a  challenge  to  the  favor  is  tried  before  the  judge,  no  ex- 
ception lies  to  the  rejection,  as  immaterial,  of  evidence  in  support  of 
the  challenge.     Costigan  v.  Guyler,        .        -        .        .        .       184 

CHATTEIr-MOBTGAGE. 

See  AssiGKiisirr,  6. 

CHUBCHES. 

1.  A  religious  society,  incorporated  under  the  act  of  1818,  c.  60,  has 
the  right  to  change  its  form  of  church  government  from  congrega- 
tional to  presbyterian  ;  the  statute  gives  it  no  denominational  char- 
acter, where  the  certificate  of  incorporation  is  silent  upon  the  sub- 
ject.    Petty  V.  Tooker,  . 267 

2.  A  corporator,  otherwise  qualified  to  vote,  does  not  lose  his  right,  by 
renouncing  the  doctrine  and  ecclesiastical  government  theretofore  re- 
cognised by  the  congregation, Id. 

3.  The  trustees  have  the  control  of  the  temporalities,  and,  conse- 
quently, may  determine  who  shall  conduct  the  religious  services : 
their  title  to  office  is  not  affected  by  a  change  in  doctrine  or  church 
government,  either  on  their  part,  or  that  of  the  congregation.       Id, 

GntCUMSTANTIAL  EVIDSNCE. 

1.  In  an  action  for  an  assault  and  battery,  not  committed  in  the  pre- 
sence of  witnesses,  ill-feeling  on  the  part  of  the  defendant  towards 
the  plaintiff,  may  be  shown,  as  » link  in  the  chain  of  circumstantial 
evidence.    Jewett  v.  Banning, 27 

COHMI8SIONEB  OF  HIGHWAYS. 

1.  A  commissioner  of  highways  is  not  disqualified  from  acting,  because 
an  applicant  for  the  discontinuance  of  a  highway  is  related  to  him 
in  the  ninth  degree ;  such  applicant  is  not  a  party,  within  the  mean- 
ing of  the  statute.    People  v.  Wfieeler,         ....  82 

COMPROMISE. 

See  Executor,  2, 
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COMPUTATION  OP  TIME. 

See  Time. 

CONDITION. 

1.  A  bond  conditioned  that  tlio  principal  obligor  shall  faithfully  dis- 
charge "the  trust  repossd  in  hiiu  as  assistant  book- kepeer*' of  a 
bank,  extends  to  his  honesty,  as  well  as  his  reasonable  skill  and  dili- 
gence.    Iio€?ie8ter  City  Bank  v.  LHiooody        .         .         .         .         8S 

2.  Under  a  contract  in  writing  to  deliver  a  certain  quantity  of  bricks, 
at  a  specific  price  per  thousand,  a  delivery,  or  ofcer  to  deliver,  the 
entire  quantity,  is  a  condition  precedent  to  the  right  to  demand  pay- 
ment.   Baker  v.  lliggiiis, '      897 

3.  Where  the  defendant  had  contracted  to  sell  and  deliver  rye,  com 
and  oats,  at  stipulated  prices,  on  security  being  given  for  payment ; 
and  he  delivered  the  rye,  without  exacting  security,  and  n^eived 
payment  therefor  ;  it  was  held,  that  he  was  not  justified  in  refusing 
to  deliver  the  other  grain,  on  the  ground  that  the  plaintiifs"  failure  to 
give  security  had  discharged  the  contract.  The  defendant's  conduct 
was  a  waiver  as  to  the  rye  delivered,  and  the  plaintiffs  were  entitle<l 
to  a  performance  of  the  residue  of  the  contract,  on  tendering  secu- 
rity.    GormceU  v.  HaighJt, 433 

See  Manufacturing  Company,  2. 

CONSANGUINITY. 

1.  A  commissioner  of  highways  is  not  disqualified  from  acting,  because 
an  applicant  for  the  discontinuance  of  a  highway  is  related  to  him 
in  the  ninth  degree  ;  such  applicant  is  not  a  party,  within  the  mean- 
ing of  the  statute.     PeoplB  v.  WTieeler,        ....        82 

CONSIDEBATION. 

See  Guarantee. 

CONSTITUTIONAL  LAW. 

1.  Where  a  general  banking  law  reserves  the  right  to  alter  or  repeal, 
though  the  articles  of  associatien  of  a  bank  incorporated  under  its 
provisions  provide  that  the  shareholders  shall  not  be  individually 
liable,  yet,  it  is  competent  for  the  people  of  the  state,  by  an  amend- 
ment of  the  constitution,  to  provide  that  the  stockholders  of  such 
banks  shall  be  liable  in  their  individual  capacity  for  the  debts  and 
engagements  of  the  corporation.    Matter  of  Lee* 8  Bank  of  Buffalo,  9 

2.  The  clause  in  the  constitution  of  1848  (Art.  viii.  §  7),  relating  to 
the  personal  liability  of  the  stockholders  of  banks,  applied  to  exist- 
ing corporations Id. 

8.  The  governor  has  power  to  approve  a  bill,  after  the  adjournment  of 
the  legislature,  which  was  presented  to  him  within  ten  days  previ- 
ously thereto.     PeopU  v.  Bowen, 517 
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4  Whether  a  special  act  of  incorpomtion  be  necessary  in  a  particular 
case,  notwitlistanding  the  existence  of  a  general  law,  rests  wholly  in 
the  legislative  discretion •        Jd, 

6.  Thelegislatareare  the  exclusive  judges  of  the  propriety  of  taking 
private  property  for  public  U33,  in  the  exercise  of  the  power  of  emi- 
nent domain;  the  power  may  be  exercised  by  them,  or  by  the  per- 
sons to  whom  it  is  delegated,  in  such  manner  and  form  as  may  Ite 
prescribed;  and  the  land-owner  is  not,  under  the  constitution,  enti- 
tled to  notice  of  the  application,  nor  to  a  trial  by  jury,  on  the  ques- 
tion of  the  expediency  of  the  appropriation  of  his  land  to  such  pur- 
poses.    People  V.  Smith,        -....,.        595 

See  Construction. 

CONSTBUCnON. 

1.  An  a  nendment  of  the  organic  law  is  not  subject  to  the  same  techni- 
cal rules  of  construction  as  an  ordinary  act  of  legislation.  Matter  of 
Lee's  Bank  of  Buffalo, 9 

2.  An  exception  of  land  conveyed  to  the  defendant  by  A.,  construed 
to  cover  land  derived  from  A.  by  mesne  conveyances.  Bartlett  v. 
Juddy 290 

3.  An  agreement  to  give  towards  the  erexjtion  of  a  church,  a  lease  of  a 
house  for  three  years,  which,  at  present  rent,  is  $516,  held  to  be  a 
subscription  for  that  amount  of  money.  Baptist  Society  v.  Robiii- 
son, 234 

COHTTBACT. 

1.  The  engineer  of  a  railroad  company  charged  with  the  duty  of  en- 
grossing contracts  and  procuring  the  signatures  of  contractors,  for 
wliich  no  particular  time  is  limited,  has  power  to  consent  to  a  month's 
delay  in  the  execution  of  a  written  contract.  PraU  v.  Hudson  River 
RaUr(Hid  Co., •        805 

2.  Under  a  contract  in  writing  to  deliver  a  certain  quantity  of  bricks, 
at  a  specific  price  per  thousand,  a  delivery,  or  offer  to  deliver,  the 
entire  quantity,  is  a  condition  precedent  to  the  right  to  demand  pay- 
ment.    Baker  v.  Iliggins, 807 

3.  Parol  evidence  is  not  admissible,  to  show  that  each  parcel  was  to  be 
pmd  for  on  delivery Id. 

4.  Where  the  defendant  had  contracted  to  sell  and  deliver  rye,  corn 
and  cats,  at  stipulated  prices,  on  security  being  given  for  payment ; 
and  he  delivered  the  rye,  without  exacting  security,  and  received 
pwiyment  therefor ;  it  was  held,  that  he  was  not  justified  in  refusing 
to  deUver  the  other  grain,  on  the  ground  that  the  plfdntiffs*  failure  to 
give  security  had  discharged  the  contract.  The  defendant's  conduct 
was  a  waiver  as  to  the  rye  delivered,  and  the  plaintiffs  were  entitled 
to  a  performance  of  the  residue  of  the  contract,  on  tendering  se- 
curity.    CorModl  V.  Hcdght,         .       .  ...       462 
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5.  One  who  has  made  a  loan  of  money  upon  a  draft  issued  in  violation 

of  law,  may,  nevertheless,  recover  the  amount  loaned,  In  an  action 

for  money  had  and  received ;  and  such  right  of  action  will  pass  to  a 

transf erree  of  the  draft.     Oneida  Bank  v.  Ontario  Bank,      .        490 

See  Public  Conteaot. 

SUBSORTPTION.; 


OONTBIBUTION. 

See  AvsRAGB. 

COBPOBATION. 

1.  Where  the  by-laws  of  a  corporation  prescribe  that,  if  less  than  a 
quorum  be  present  at  a  regular  meeting,  a  lesu  number  may  ad- 
journ to  a  future  day,  if,  at  such  adjourned  meeting,  there  be  a 
quorum  present,  they  are  competent  to  exercise  the  ordinary  corpo- 
rate powers,  though  the  absentees  have  no  other  notice  than  what 
they  are  chargeable  with  from  the  by-laws.    Smith  v.  Law^    .      296 
2l  Whether  a  special  act  of  incorporation  be  necessary  in  a  particular 
case,  notwithstanding  the  existence  of  a  general  law,  rests  wholly 
in  the  legislative  discretion.    People  v.  Bowen^      .        .        .        517 
8.  In  an  action  by  a  foreign  corporation  against  one  who  had  dealt 
with  it  as  such,  a  user  of  corporate  franchises,  under  color  of  a  stat- 
ute of  the  state  where  it  is  located,  is  sufficient  evidence  that  it  is  a 
corporation  de  facto.    Bank  of  Toledo  v.  Intemationai  Bank,     542 
See  Banks. 

majajfaottbinq  company. 
Municipal  Corporation. 
Taxes. 


COSTS. 

1.  In  an  action  for  a  diversion  of  a  water-course,  wherem  the  plaintiff 
recovers  less  than  $50  damages,  a  general  denial  of  the  allegations  of 
the  complaint  presents  no  claim  of  title,  so  as  to  entitle  the  pl^tiff 
to  costs,  under  g  304  of  the  code ;  nor  does  an  answer  setting  up  a 
parol  license.    BathboTie  v.  KcConnell,         .  .        .        466 

COTJNTEB-CLAIH. 

1.  In  a  suit  for  the  forecloBUTe  of  a  purchase-money  mortgage,  a  de- 
fendant against  whom  no  personal  decree  is  sought,  cannot  set  up» 
by  way  of  ooanter'<;ltum,  an  eviction  under  a  paramount  title, 
though  he  may  be  the  assignee  of  the  plaintiffs  covenants  for  title. 
Kaivmal  Fire  Insurance  Co.  v.  McKay  ....  191 
See  Set-off. 
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COVENANT. 

1.  A  covenant  to  assign  a  bond  and  mortgage,  is  snfficientlj  per- 
formed, by  the  execution  of  a  proper  instrument,  though  the  original 
be  lost,  if  duly  recorded      Clement  v.  Cash,        .        .        .        25J 

d.  A  coyenant  to  assign  a  purchase-money  mortgage,  described  as  ex- 
ecuted by  the  mortgagors  and  their  wives,  is  satisfied  by  an  assign- 
ment of  such  mortgage,  though  the  wives  did  not  join  therein.    IcL 

DAMAGES. 

See  Liquidated  Damabes. 

DECEIT. 

1.  If  the  agent  of  a  vendor  of  land  make  material  representations  as. 
to  its  location  and  qualities,  assuming  to  have  knowledge  of  the  facts,, 
but  without  expreris  authority  from  his  principal,  the  latter  is  re- 
sponsible in  damages,  though  neither  he  nor  the  agent  had  any 
actual  knowledge  upon  the  subject-matter  of  the  representations. 
Bennett  v.  Judson 238' 

2.  It  seems,  that  in  such  case,  the  fraud  is  well  charged  as  that  of  the 
principal ;  at  all  events,  the  variance,  being  the  subject  of  amend- 
ment, will  not  be  regarded  on  appeal.        .        .        .        ,        Id. 

DEDICATION. 

1.  The  owner  of  land  in  a  village  may  revoke  a  dedication  of  a  high- 
way, however  decisively  manifested,  unless  there  be  an  acceptance 
thereof  by  the  public  authorities,  either  by  formal  act,  or  by  conunon 
user,  under  circumstances  showing  a  clear  intent  to  accept  and  enjoy 
the  easement,  for  the  specific  purpose  intended  by  the  land-owner. 
HManev,  Cold  Spring, 474 


1.  Where  an  instrument,  purporting  to  be  the  deed  of  two  parties,  is 
executed  by  one  only,  and  delivered,  whether  or  not  he  is  bound, 
depends  upon  the  particular  circumstances  of  the  case,  which  may 
be  shown  by  parol;  if  the  other  be  a  mere  nominal  party,  without 
beneficial  interest  in  the  contract,  the  former  is  bound.  If  only 
deli'^ered  in  escrow,  it  rests  upon  him  to  show  it.  C?iouieau  v. 
Saydam, .        .        179 

8.  An  exception  of  land  conveyed  to  the  defendant  by  A.,  constmedi 
to  cover  land  derived  from  A.  by  mesne  conveyances.     BartieU  ▼. 
Jadd, 200 

EASEMENT. 

1.  Where  the  owner  of  an  entire  tract  of  land  has.  by  an  artificial 
arrangement,  imposed  a  bnrden  upon  one  portion,  for  the  benefit  of 
another  portion,  on  a  subsequent  sale  of  such  several  parcels  of  the 
land  to  different  purchasers,  the  grantee  of  the  servient  tenement. 
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takes  the  same  charged  with  the  servitude  thus  openly  and  visibly 
attached  to  it,  at  the  time  of  his  purchaiie.     Lainpmaa  v.  MU/cs,  ol^j 

See  Presumption. 

EJECTMENT. 

See  Equitable  Mortgage,  2. 
Reformation  of  Deed. 

ELECTION  BETUBN. 

1.  Where  an  election  return  is  produced  from  the  proper  custody,  the 
party  relying  upon  it  is  not  required  to  explain  an  erasure  and  alter- 
ation,  visible  upon  its  face,  and  apparently  made  at  the  same  time, 
and  by  the  same  hand,  as  the  obliterated  letters  and  figures.  People 
V.  Minek,        .        .        .        .* 533 

2.  The  inspectors'  return  is  pnmd  facie  evidence  of  the  number  of 
votes  cast  for  a  candidate ;        .        ,      77. 

See  Bank  Officers,  2. 

ETWINEJNT  DOMAIN. 

1.  The  legislature  are  the  exclusive  judges  of  the  propriety  of  taking 
private  property  for  public  use,  in  the  exercise  of  the  power  of  emi- 
nent domain;  the  power  may  be  exercised  by  them,  or  by  the  per- 
sons to  whom  it  is  delegateed,  in  such  manner  and  form  as  may  b:? 
prescribed ;  and  the  land-owner  is  not,  under  the  constitution,  en- 
titled to  notice  of  the  application,  nor  to  a  trial  by  jury,  on  t'.io 
question  of  the  expediency  of  the  appropriation  of  his  land  to  sucli 
purposes.    People  v.  Smith, 53."i 

ENGINEEB. 

1.  The  engineer  of  a  railroad  company  charged  with  the  duty  of  en- 
grossing contracts  and  procuring  the  signatures  of  contractors,  for 
which  no  particular  time  is  limited,  has  power  to  consent  to  n 
month's  delay  in  the  execution  of  a  written  contract.  Prati  v. 
Hudson  Eiver  Railroad  Co., ,        83"i 

« 

EQUITABLE  ])([OBTaAGE. 

1.  The  grantee  of  land  executed  an  unsealed  agreement  to  maintain 
the  grantor,  pledging  for  that  purpose  the  proceeds  of  the  land,  and 
in  case  of  a  deficiency,  the  entire  fee  :  held,  that  the  agreement, 
being  the  consideration  of  the  grant,  operated  as  an  equitable  mort- 
gage of  the  premises  ;  and  that  a  purchaser  at  a  judicial  sale,  under 
a  judgment  recovered  against  the  grantee,  took  subject  to  such 
equitable  mortgage.     Chase  v.  Peck,        .         :        ,        .        .     5Sl 

J3.  In  ejectment  by  the  purchaser  at  sheriff's  sale,  the  party  in  posses* 
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I 

sion  can  defend  under  such  equitable  mortga^^e  ;  the  remedy  of  the 
sheriff's  grantee  is  by  a  suit  to  redeem,  and  for  an  account.     .     Id, 

ESCROW. 

See  Bebd,  1. 

BVICTIOW. 

1.  In  a  suit  for  the  foreclosure  of  a  purchase-money  mortgage,  a  de- 
fendant against  whom  no  personal  decree  is  sought,  cannot  set  up, 
by  way  of  counter-claim,  an  eviction  under  a  paramount  title, 
though  he  may  lie  the  assignee  of  the  plaintift's  covenants  for  title. 
National  Fire  Ins,  Co,  v.  McKay^ 191 

EVIDENCE. 

1.  In  an  action  for  an  assault  and  battery,  not  committed  in  the 
presence  of  witnesses,  ill-fBeling  on  the  part  of  the  defendant 
towards  the  plaintiff,  may  be  shown,  as  a  link  in  the  chain  of  cir- 
cumstantial evidence,    Jewett  v.  Banning,        ...  27 

2.  So  also,  that  the  defendant  did  not  deny  the  assault,  when  charged 
with  it,  though  he  had  denied  it  on  a  former  occasion,  in  the  pres. 
ence  of  other  witnesses  ;  the  weight  to  be  given  to  such  evidence  is 
for  the  jury. Id, 

8.  In  an  action  against  a  stockholder  of  a  corporation,  u]x>n  his  indi- 
vidual liability  for  its  debts,  a  bill  of  exchange  drawn  upon  it,  and 
accepted  by  its  president,  is  presumptive  evidence  tliat  it  was 
founded  upon  a  sufficient  consideration,  and  drawn  for  legitimate 
purposes.     Belmont  v  Golemany 96 

4.  In  such  action,  a  judgment  recovered  against  the  corporation  is 
primd  facie  evidence  of  the  indebtedness.     Bacon,  J.,  .        .        Id. 

5.  In  an  action  against  a  sheriff,  for  not  taking  due  care  of  a  cargo  of 
coal,  seized  on  a  writ  of  replevin,  the  bill  of  lading  is  not  evidence 
of  the  quantity  of  coal  on  board.     Moore  v.  Westervdt,        .        103 

6.  In  ejectment  for  land  claimed  under  a  sheriff's  deed,  parol  evidence 
is  admissible,  for  the  purpose  of  reforming  the  deed,  that  the 
sheriff,  at  the  sale,  expressly  excepted  it  out  of  a  larger  tract. 
BartUttv.  Judd, 200 

7.  A  recital  of  title,  in  an  ancient  will,  is  not,  in  general,  evidence 
against  third  persons,  not  claiming  under  it,  unless  accompanied  by 
proof  of  a  long-continued  and  undisputed  possession  in  accordance 
with  it.'    McEinnon  v.  Bli8S, 206 

8.  Tlie  recitals  in  a  private  statute  are  evidence  that  the  facts  were  so 
represented  to  the  legislature,  but  not  of  their  actual  existence,  aa 
against  strangers Id, 

9.  A  local  history  is  not  evidence  of  historical  facts  ;  to  render  an  his- 
torical work  admissible  in  evidence,  it'^ust  relate  to  facts  of  a 
public  general  nature. Id, 
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10.  When  no  proof  of  an  liistorical  fact  was  ^ven  to  the  jury,  an  appel- 
late court  will  not  take  judicial  notice  of  it,  on  the  hearing  of  an 
appeal  from  a  judgment  of  nonsuit Id. 

11.  Hearsay  evidence  is,  it  seems,  admissible,  of  a  remote  transaction  of 
a  quasi  public  nature;  but  it  must  be  derived  from  those  who  had 
an  interest  in  acquainting  themselves  with  its  history.  Id. 

12.  A  prisoner  may  be  convicted  on  the  uncorroborated  testimony  of  an 
accomplice.     People  v.  Doyle,       ......      578 

18.  The  failure  of  the  prisoner  to  contradict  the  witness  in  respect  to  a 
statement  which  it  was  apparently  in  his  power  to  explain,  is  proper 
for  the  consideration  of  th^  jury,  as  a  tracit  corroboration  thereof .  Id. 

« 

EXCEFTIOK. 

1.  Where  a  challenge  to  the  favor  is  tried  before  the  judge,  no  excep- 
tion lies  to  the  rejection,  as  immaterial,  of  evidence  in  support  of 
the  challenge.     Contigaiiw.  Cayler,        .        .        .         *        .        144 

See  Deed,  2. 

EXCESSIVE  DAMAGES. 

See  Appeal,  2. 


1.  Under  the  Act  of  1877,  c.  628,  the  sale  of  strong  beer,  hi  qaantitiee 
less  than  five  gallons,  without  a  license,  renders  the  seller  liable  to 
the  penalty  of  $50.     Commianofiers  of  Excise  v.  2'aylor,     .     .     173 

EXECUTOBS. 

1.  Where  an  execator  describes  himself  as  such  in  a  contract  made  in 
behalf  of  the  estate,  in  which  he  has  no  beneficial  interest,  the  pre- 
sumption is,  that  he  only  intended  to  bind  the  estate;  he  is  not  per- 
sonally liable.     Chouteau  v.  Suydam 179 

2.  An  executor  has  power  to  enter  into  a  compromise  respecting  a 
cUiui  against  the  estate  he  represents,  independently  of  the  statute, 
BO  that  he  act  in  good  faith ,        ,        Id, 


L-WOBX. 

1.  If  a  municipal  corporation,  by  its  own  act,  cause  the  work  done  by 
a  contractor  to  be  more  expensive  than  it  otherwise  would  have  been, 
according  to  the  terms  of  the  original  contract,  it  is  liable  to  him  for 
the  extra-work.    Messenger  v.  Buffalo^        ....        196 

FAOTOB. 

1.  A  factor  is  only  chargeable,  in  the  absence  of  specific  mstnietions, 
with  good  faith  and  proper  diligence  and  skill  in  the  sale  of  the 
merchandise  mtnisted  to  him  ;  under  instructions  giving  him  a  dis- 
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cretion  as  to  the  time  of  sale,  he  is  not  lial^le  for  an  error  in  jud^ 
ment,  tliough  a  loss  ensue.     Milbank  v.  DenniMoun,        .        .    8b  . 
2.     The  burden  of  showing  a  breach  of  instructions,  in  such  case, 
resting  upon  the  plaintiff,  it  is  error,  to  submit  the  question  to  the 
jury,  where  there  is  no  contradictory  evidence  on  the  subject.       Id. 


1.  Under  a  lease,  reserving  the  right  of  pasturage  to  the  lessor,  and 
providing  tliat  the  lessees  may  cultivate  such  arable  parts  of  the 
land,  as  they  may  elect,  with  liberty  to  take  timber  for  fencing,  but 
subject  to  a  proviso,  that  the  lands  shall  be  left  uninclosed  from  Oc- 
tober to  April,  the  duty  of  fencing  against  the  lessor's  cattle  is  im- 
posed upon  the  lessee.    Ro96  v.  Buiin,        ....        275 

FOBECLOSIIBE. 

1.  It  is  sufficient,  that  the  notice  of  foreclosure  of  a  mortgage,  by  ad; 
vertisement,  specify  the  place  where  the  mortgage  is  rrcorded,  and 
the  date ;  a  mistake  in  the  number  of  the  mortgage-book  will  not 
vitiate  it,  if  it  could  not  have  misled.     Judd  v.  O'Brien,        .       186 

2.  It  seems,  that  the  notice  should  state  that  the  mortgage  will  ho 
foreclosed  by  the  sale;  a  mere  notice  of  sale  is  not  enoug]^.      .      Id, 

8.  In  a  suit  for  the  foreclosure  of  a  purchase-money  mortgage,  a  de- 
fendant against  whom  no  personal  decree  is  sought,  cannot  set  up, 
by  way  of  counter-claim,  an  eviction  under  a  paramount  title, 
though  he  may  be  the  assignee  of  the  plaintiffs  covenants  for  title. 
NaiioiuLl  Fire  In»,  Co.  v.  McKay, 191 

FRAUDS. 

1.  In  an  assignment,  by  an  insolvent  firm,  of  the  partnership  property, 
in  trust  for  the  benefit  of  creditors,  the  giving  of  a  preference  to  the 
separate  debts  of  one  of  the  partnera,  renders  it  fraudulent  and  void 
in  toto,  as  against  firm -creditors;  not  merely  illegal  as  to  the  pref- 
erence.    Wilson  V.  Robertson, 687 

See  Statute  of  Frauds. 

FBEianT. 

1.  Unearned  freight  is  not  to  be  included  in  estimating  a  general 
average  loss.    Nelson  v.  Belmont,       .        •         ...         86 


GENEBAI.  AVEBAGE. 

Hee  AVERAQB. 

GOVEBKOB. 

See  Statutb. 
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GUABANTEB. 

1.  An  undertaking  in  writing  to  be  responsible  **  for  all  such  goods  as 
A.  should  buy  of  B."  indorsed  upon,  and  executed  at  the  same  time 
with  a  contract  between  A.  and  B.  for  the  purchase  and  sale  of  ihe 
goods,  butiiciently  expresses  the  consideration  of  the  guaranfee. 
within  the  statute  of  frauds.     Church  v.  .Brotcn,        .  ZIT> 

2.  If  a  vendor  of  goods  deliver  in  part  payment,  the  chattel -note  of  a 
third  person,  and  guaranty  its  payment,  by  parol,  this  is  not  h 
promise  to  answer  for  the  default  of  another,  within  the  btatute  ai 
frauds.     CardfU  v.  McNiel,        ...         .         .        .  uI3G 

8.  A  guarantee  that  the  maker  of  a  chattel-note  is  good,  and  that  tho 
person  to  whom  it  is  delivered  will  get  the  chattel,  when  the  note 
becomes  due,  is  one  of  payment,  not  of  collectibility.      .      .  Id. 

HEARSAY, 

1.  Hearsay  evidence  is,  it  seems,  admissible,  of  a  remote  transaction  ot 
a  quani  public  nature:  but  it  must  be  derived  from  those  who  had 
an  interesl;  in  acquainting  themselves  with  its  history.  McKinnon 
V.  BIU», 206 

HIGHWAY. 

1.  A  commissioner  of  highways  is  not  disqualified  from  acting, 
because  an  applicant  for  the  discontinuance  of  a  highway  is  relate<l 
to  him  in  the  ninth  degree  ;  such  applicant  is  not  a  party,  within  the 
meaning  of  the  statute.     People  v.  WlLeeleVt        .  .         .  82 

2.  The  owner  of  land  in  a  village  may  revoke  a  dedication  of  a  high- 
way, however  decisively  manifested,  unless  there  be  an  acceptance 
thereof  by  the  public  authorities,  either  by  formal  act,  or  by  com- 
mon user,  under  circumsUmces  showing  a  clear  intent  to  accept  and 
enjoy  the  easement,  for  the  specific  purpose  intended  by  the  land- 
owner.    Jloldane  v.  Cold  Spring,        .....        474 

HISTORY. 

1.  A  local  history  is  not  evidence  of  historical  facts  ;  to  render  an  his- 
torical work  admissible  in  evidence,  it  must  relate  to  facts  of  a  pub- 
lic and  general  nature.  McKinnon  v.  BUm,  .  206 
•  2.  When  no  proof  of  an  historical  fact  was  given  to  the  jury,  an  appel- 
late court  will  not  take  judicial  notice  of  it,  on  the  hearing  of  an 
appeal  from  a  judgment  of  nonsuit Id, 

niLEQAIi  COiraRACT. 

See  Contract,  6. 

nVTMATERTAT,  ERROR. 

floe  Appeal,  4. 
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INDIVIDUAL  T.TABTT.TTY. 

See  Manufacturing  CJompany,  4-^. 
Stockholdbrs. 

INBORSEB. 

1.  If  a  note  be  dislioDoared  on  Saturday,  and  the  bank  where  it  is 
made  payable,  and  to  which  it  has  been  forwarded  for  collection, 
with  an  indorsement  in  blank,  not  being  able  to  ascertain  the 
indoi-ser^s  residence,  mail  notice  to  its  principal,  the  bank  which  is 
the  holder  thereof,  on  the  following  Monday,  and  the  latter  bank 
(which  had  not  indorsed  the  note  to  the  former),  on  the  next  day 
after  receiving  such  notice,  mail  it  to  the  indorser,  the  latter  is  duly 
charged.     Fwrmers*  Bank  of  Bridgeport  v.  VaU,        ,        .         485 

INN  KEEPER. 

1.  Where  a  statute  provides  for  a  constructive  notice  by  posting,  an 
actual  personal  notice  is  equivalent  thereto ;  and,  therefore,  actual 
persona)  notice  to  a  guest  at  an  inn,  that  a  safe  is  provided  for  the 
keeping  of  valuables,  is  sufficient,  though  the  notice  required  by  the 
act  of  18.>."5,  c.  421,  was  not  posted  in  his  room.  Purvis  v.  Cote- 
nuin,        ...        ,        .        .        .        .        .        .        .        Ill 

2.  The  act  of  leaving  a  large  amount  of  gold  coin  in  the  guest*s  trunk, 
in  his  room,  with  no  person  therein,  in  a  hotel  in  New  York,  after 
such  notice,  is  such  negligence  on  the  part  of  the  guest,  as  will 
relieve  the  hotel-keeper  from  responsibility Id. 

INSOLVENCY.  • 

1.  The  provisions  of  the  revised  statutes  (1  R.  S.  603,  §  4)  prohibiting 
any  incorporated  company  from  making  any  transfer  or  assignment 
in  contemplation  of  injolvency,  extend  to  associations  organized 
under  the  general  banking  law.     liobinaon  v.  Ban-k  of  Attica,  .  406 

2.  The  payment  of  a  debt  to  a  boiid  fide  creditor,  by  a  banking  associa- 
tion, in  contemplation  of  insolvency,  is  void;  and  the  amount  may 
be  recovered  back  by  the  receiver Id, 

8.  If  there  be  an  actual  state  of  insolvency,  such  payment  is  within 

the  prohibition  of  the  statute Id, 

See  Mutual  Insurance  Company,  8. 

INSUBANCE. 

1.  If  a  vessel  have,  in  fact,  a  competent  sailing-master,  she  is  not 
unsea worthy,  though  the  registered  master  have  no  nautical  skill, 
and  act  only  as  supercargo  ;  the  act  of  congress,  in  relation  to  the 
registry  of  vessels,  has  no  effect  upon  the  contract  of  insurance,  in 
that  res]-)ect.  Draper  v.  Commercial  Ins,  Co,,  .  .  .  378 
See  Mutual  Insurance  Company. 
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INTEREST. 

1.  A  claim  for  personal  services  bears  interest  from  the  time  each 
month's  salary  became  due.     Pruynv,  Blackf         .        .        .     810 
See  Usury. 

INTOXICATING  LIQUOBS. 

See  Excise. 

JUDQliENT. 

See  EviDENCB,  4 

JUDIdAIi  NOTICE. 

1.  When  no  proof  of  an  historical  fact  waa  gfiven  to  the  jury,  an  appel- 
late court  will  not  take  Judicial  notice  of  it,  on  the  hearing  of  an 
appeal  from  a  judgment  of  nonsuit.    McKinnon  v.  BIU%,      .      206 

JURY. 

See  Challenge,  1. 
Sheriff,  1. 

JUBYTBIAIi. 

See  Constitutional  Law,  5. 

T.TTVTTTATION^ 

1.  When  a  defendant  in  ejectment  is  in  possession,  claiming  under  a 
sheriff's  deed,  the  statute  of  limitations  (2  R.  S.  302,  §  52)  does  not 
begin  to  run  against  the  right  to  have  the  deed  reformed  in  equity, 
until  such  defenda!ht  is  chargeable  with  notice  of  the  assertion  of 
an  adverse  claim,  even  if  ever  a  bar  to  such  belief.  BartUtt  v. 
JvM,        . 200 

LIQUIDATED  DAMAGES. 

1.  A  sum  named  as  liquidated  damages,  will  not  be  construed  as  a 
penalty,  though  it  appears  too  large  for  a  breach  of  some  of  the 
conditions  of  the  contract,  and  too  small  for  others,  if  all  of  them 
are  to  be  simultaneously  performed.     Clement  v.  Cash.    .      .      258 

US  PENDENS. 

1.  In  an  action  by  the  assignee  of  a  claim,  a  plea  that  the  defendant 
was  arrested  upon  a  capias,  at  the  suit  of  the  assignor,  is  insufficient, 
as  a  ple^  of  lis  pendens ;  nor  is  it  helped  by  an  averment  that  the 
capias  was  for  the  same  cause  of  action — ^no  declaration  having  been 
filed  or  served.     Gardner  v.  Clark,       ...  .       3^ 

LOCAL  HISTORY. 

See  History. 
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MASTTFAOTinEtlSE. 

See  Warranty. 

MAinrFAOTuaiNa  oonlpany. 

1.  A  single  and  isolated  act  of  selling,  outside  the  proper  business  of  a 
manufacturing  corporation,  is  not  illegal;  ^t  will  be  presumed  to  have 
been  done,-  In  the  exercises  of  its  legitimate  corporate  powers,  in  the 
absence  of  any  evidence  to  the  contrary.  De  Qroff  v.  American 
Linen-Thread  Co,, •        .        124 

2.  Such  a  sale  may  be  made  upon  condition,  and  the  condition  will  be 
binding  upon  the  successors  of  the  trustees  by  whom  the  sale  was 
made Id. 

8.  Even  if  vUra  vires,  the  corporation,  ha^yjig  received  the  full  con- 
sideration, and  the  other  party  having  fulfilled  liis  entire  contract, 
cannot  be  permitted  to  set  up  such  excess  of  authority  to  excuse 
itself  from  that  part  of  ihe  contract  which  imposed  an  obligation  upon 
it.    Bacon,  J \        ,        ,       Id, 

4.  A  neglect  to  publish  the  annual  report  required  by  the  statute  (1848, 
c.  40,  §  12),  renders  the  trustees  then  in  office  liable  for  all  debts  of 
the  corporation  existing  whilst  they  are  in  default.  Boughton  v. 
Otis, 281 

6.  A  newly-elected  trustee  does  not  become  individually  liable  for  debts 
previously  contracted,  until  after  a  subsequent  neglect  to  make  or 

publish  the  annual  report Id. 

See  Taxss,  1. 

MISNOMEB. 

1.  The  court  will  not  reverse  for  an  immaterial  variance  in  the  corpo- 
rate name  of  a  party  plaintiff,  which  was  amendable  in  the  court 
below.     Baptist  Society  v.  Robinson,         ....         234 

inSBEFKBSENTATION. 

See  Dbcbit. 

MORTGAGE. 

1.  It  is  sufficient,  that  the  notice  of  foreclosure  of  a  mortgage,  by  ad* 
vertisemeut,  specify  the  place  where  the  mortgage  is  recorded,  and 
the  date  :  a  mistake  in  the  number  of  the  mortgage-book  will  not 
vitiate  it,  if  it  could  not  have  misled. .   Judd  v.  O'Brien,     .     .     186 

2.  It  seems,  that  the  notice  should  state  that  the  mortgage  will  be 
foreclosed  by  the  sale  ;  a  mere  notice  of  sale  is  not  enough.     .     Id. 

8.  In  a  suit  for  the  foreclosure  of  a  purchase-money  mortgage,  a  de- 
fendant against  whom  no  personal  decree  is  sought,  cannot  set  up, 
by   way  of   counter-claim,  an   eviction   under  a  paramount  title, 
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thougli  he  may  be  the  assignee  of  the  plaintiffs  covenants  for  title. 
National  Mre  Iim.  Co.  v.  McKay , 191 

4.  A  tender  of  the  principal  and  interest  of  a  niort<;a«je-iIi*bt,  at  any 
time  before  foreclosure,  though  after  the  day  appointed  for  the  pay- 
ment thereof,  discharges  the  lien  of  the  mortgage  ;  but  the  debt  re- 
mains.     Kortright  v.  Cody, 843 

5.  In  such  case,  it  is  not  necessary,  that  the  tender  should  be  kept 
good  :  nor,  in  a  foreclosure  suit,  is  it  requisite,  to  bring  the  money 
into  couH,  since  the  land  is  discharged.  .        ...        Id. 

6.  The  grantee  of  land  executed  an  unsealed  agreement  to  maintain 
the  grantor,  pledging  for  that  purpose  the  proceeds  of  the  land,  and 
in  case  of  a  deficiency,  the  entire  fee  :  held,  that  the  agreement,  be- 
ing the  consideration  of  the  grant,  operated  as  an  equitable  mortgage 
of  the  premises ;  anc^  that  a  purchaser  at  a  judicial  sale,  under  a 
judgment  recovered  against  the  grantee,  took  subject  to  such  equit- 
able mortgage.     Chase  v.  Peck, 561 

7.  In  ejectment  by  the  purchaser  at  sheriff's  sale,  the  party  in  posses- 
sion can  defend  under  such  equitable  mortgage  ;  the  remedy  of  the 
sheriff's  grantee  is  by  a  suit  to  redeem,  and  for  an  account.      .     Id. 

MOTIVB. 

See  EviDBNCB,  1. 

MTJNICIPAIi  COBPORATION. 

1.  If  a  municipal  corporation,  by  its  own  act,  cause  the  work  done  by 
a  contractor  to  be  more  expensive  than  it  otherwise  would  have 
been,  according  to  the  terms  of  the  original  contract,  it  is  liable  to 
him  for  the  extra  work.     Messenger  v.  Buffalo,      .        .        .196 

MUTUAL  INSURAH^CE  COMPAmr. 

1.  Under  the  act  of  1849,  c.  808,  a  mutual  insurance  company  may  be 
incorporated,  with  power  to  issue  policies,  on  the  payment  of  cash 
premiums  ;  such  policy-holders  thereby  become  members  of  the 
corporation,  entitled  to  the  benefits,  and  liable  to  the  obligations 
thereof,  to  the  extent  of  their  interest.  Mygatt  v.  Neu)  York  Protec- 
tion Insurance  Co.,  ...  ...        53 

2.  Where  the  charter  of  a  mutual  insurance  company  provided,  that 
persons  who  should  insure  with^the  corporation  should  thereby  be- 
come members  thereof,  during  the  period  they  should  remain  so  in- 
sured, and  no  longer,  it  was  held,  that  a  person  insured  in  such 
company  continued  liable  to  assessment  upon  his  premium  note,  for 
losses  incurred  during  the  term  specified  in  his  policy,  though  the 
premises  insured  were  destroyed  by  fire,  long  previously  to  its  ex- 
piration.    Bangs  v.  SkidmorCy       ......        136 

3.  On  the  insolvency  of  a  mutual  insurance  company,  a  member  there- 
of cannot  set  off  against  his  note  given  for  premiums,  the  amount  of 
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an  adjusted  loss,  payable  bj  the  company.  The  premiums  consti- 
tute a  fund  for  the  beneiit  of  all  the  creditors,  out  of  which  the  as- 
sured is  only  entitled  to  a  jpro  rata  dividend,  on  account  of  his  loss. 
.Laicrence  v.  Nelson, .        158 

mBGUGENCE. 

See  Innkeeper,  2. 
Sheriff,  1. 

NOTICE. 

1.  Where  a  statute  provides  for  a  constructive  notice  by  posting,  an 
actual  personal  notice  is  equivalent  thereto  :  and,  therefore,  actual 
personal  notice  to  a  guest  at  an  inn,  that  a  safe  is  provided  for  the 
keeping  of  valuables,  is  sufficient,  though  the  notice  required  by 
the  act  of  1855,  c.  421,  was  not  posted  in  his  room.  JarvU  v.  Cde- 
man, Ill 

2.  The  statute  in  reference  to  the  notice  of  the  sale  of  real  estate  on 
execution,  is  complied  with,  by  a  publication  in  six  successive  num- 
bers of  a  weekly  newspaper,  though  the  first  publication  be  less 
than  six  weeks  prior  to  the  sale.     Olcott  v.  Robinson,     .     .     .     150 

8.  It  is  sufficient,  that  the  notice  of  foreclosure  of  a  mortgage, 
by  advertisement,  specify  the  place  where  the  mortgage  is  record- 
ed, and  the  date  ;  a  mistake  in  the  number  of  the  mortgage-book 
will  not  vitiate  it,  if  it  could  not  have  misled.    Judd  v.  O'Brien,  186 

4.  It  seems,  that  the  notice  should  state  that  the  mortgage  will  be 
foreclosed  by  the  sale  ;  a  mere  notice  of  sale  is  not  enough.     .     Id, 

6.  The  non-production  of  a  mortgage,  at  the  time  a  payment  is  made 

on  account,  for  which  a  plausible  excuse  is  given,  is  not  sufficient 

to  affect  the  mortgagor  with  notice  of  a  prior  assignment;  even 

though  the  mortgagee  be  insolvent.     Foster  v.  Beals,  .         247 

See  Corporation,  1. 

Indorser. 

PABOL  EVIDENGE. 

1.  In  ejectment  for  land  claimed  under  a  sheriff's  deed,  parol 
evidence  is  admissible,  for  the  purpose  of  reforming  the  deed,  that 
the  sheriff,  at  the  sale,  expressly  i«xcepted  it  out  of  a  larger  tract. 
BarUett  v.  Judd, •      .        200 

2.  In  an  action  on  a  contract  in  writing  to  deliver  a  certain  quantity  of 
bricks,  at  a  specific  price  per  thousand,  parol  evidence  is  not  admis- 
sible, to  show  that  each  parcel  was  to  Be  paid  for  on  delivery.  Baker 
V.  Jliggins, 897 

PABTIES. 

1.  Several  persons  interested,  as  tenants  in  common,  in  a  sum  of  money 
in  the  hands  of  the  defentlant,  may  join  in  an  action  for  its  rwovery. 
MarshaU  v.  Moscley >^> 
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2.  In  an  action  against  tliree,  as  partners^  two  only  of  whom  are 
served,  the  plaii^tiff  may  recover  a^inst  the  latter,  it  appearing 
that  they  alone  constituted  the  firm.     Pruyn  v.  Black,        .        300 

FABTNUBS. 

1.  In  an  action  against  three,  as  partners,  tvi'o  only  of  whom  are 
served,  the  plaintiff  may  recover  against  the  latter,  it  appearing  tiiat 
they  alone  constituted  the  firm.     Pruyn  v.  Black,        .        .        303 

PENALTY. 

Gee  Excise. 

Liquidated  Damages. 

FLilADIKG. 

1.  Under  the  Code,  a  defence  in  the  nature  of  a  plea  in  abatement  may 
be  joined  with  one  in  bar,  in  the  same  answer  ;  but  when  the  case  goes 
to  ihe  jury  on  both  defences,  there  must  be  separate  findings  ou 
each.     Gardner  v.  Clarke        .        .        .        .        .        .        .      899 

2.  In  aijL  action  by  the  assignee  of  a  claim,  a  plea  that  the  defendant 
was  arrested  upon  a  capiat,  at  the  suit  of  the  assignor,  is  insuffi- 
cient, as  a  plea  of  lis  pendensj  nor  is  it  helped  by  an  averment  that 
iiie  capias  was  for  the  same  cause  of  action — no  declaration  hav- 
ing  been  filed  or  served. Id, 

8.  The  Code  has  not  relaxed  the  precision  required  in  stating  the  de- 
fence of  usury ;  an  answer  which  merely  avers  usury,  in  general 
terms,  is  deemed  frivolous,  on  a  motion  for  judgment.    Manning  v. 

Tyler, 567 

See  Deceit,  2. 
Parties. 

PRESUMPTION. 

1.  The  continued  use,  for  more  than  twenty  years,  of  an  easement 
injurious  to  the  property  of  another,  unexplained,  authorizes  the 
presumption  of  a  grant;  the  burden  of, showing  that  it  was  by 
license  or  permission,  is  upon  the  other  party.  Hammond  v. 
Zehner, 118 

2.  The  diversion  of  a  water-course,  in  the  absence  of  affirmative 
evidence  to  the  contrary,  is  presumed  to  be  in  hostility  to  the  rights 
of  the  reputed  owners  ;  and  no  acquiescence,  short  of  twenty  years, 
will  repel  such  presumption,  nor  authorize  the  presumption  either 
of  grant  or  license.     Haight  v.  PiHce,         ....         241 

8.  The  court  will  presume  nothing  in  favor  of  the  party  alleging 
error;  .it    must  be  made  affirmatively  to    appear.       Carman  v. 

Pultz,       '. 547 

See  Executor,  2. 

Manufacturing  Company. 
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PBIVATB  STATUTE. 

See  Recital,  2. 

AEtOMISSOBY  NOTE. 

1.  Tf  a  note  be  dishonoured  on  Satardaj:,  and  the  bank  where  it  is 
made  payable,  and  to  which  it  has  been  forwarded  for  collection, 
with  an  indorsement  in  blank,  not  being  able  to  ascertain  the 
indorser's  residence,  mail  notice  to  its  principal,  the  bank  which 
is  the  holder  thereof,  on  the  following  Monday,  and  the  latter  bank 
(which  had  not  indorsed  the  note  to  the  former),  on  the  next  day 
•  after  receiving  such  notice,  mail  it  to  the  indorser,  the  latter  is  duly 
charged.     Fa/rmer»'  Bank  of  Bridgeport  v.  VaU,         .        .        485 

PUBUC  CONTBACT. 

1.  If  a  municipal  corporation,  by  its  own  act,  cause  the  woi^  done 
by  a  contractor  to  be  more  expensive  than  it  otherwise  would  have 
been,  according  to  the  terms  of  the  original  contract.  It  is  liable  to 
him  for  the  extra  work.     Messenger  v.  Buffalo,  .  196 

QIJANTITYy  EVIDENCE  OF. 

See  Bill  of  Lading. 

HAIIiROAD  COMPANY. 

See  ENomEER. 

BECEIFT. 

1.  A  receipt,  signed  by  a  mortgagee,  is  not,  per  se,  sufficient  evidence 
that  the  money  was  paid  at  the  time  it  bears  date,  as  against  a  bond 
fide  assignee  of  the  mortgage.    Foster  v.  Beats,  247 

BECTFAL. 

1.  A  recital  of  title,  in  an  ancient  will,  is  not,  in  general,  evidence 
against  third  persons,  not  claiming  under  it,  unless  accompanied  by 
proof  of  a  long-continued  and  undisputed  possession  in  accordance 
with  it.     McKinnon  v.  BUss 206 

2.  The  recitals  in  a  private  statute  are  evidence  that  the  facts  were  so 
represented  to  the  legislature,  but  not  of  their  actual  existence,  as 
against  strangers .         Id, 

BXDWlirPTIGN. 

See  Trust  for  Creditors. 

BEFORlffATION  OF  DEED. 

1.  In  ejectment  for  land  claimed  under  a  sheriff's  deed,  parol  evidence 
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is  admissible,  for  the  purpose  of  reforming  the  deed,  that  the  sheriff, 
at  the  sale,  expressly  excepted  it  out  of  a  larger  tract.  BartUtt  v. 
JvM, 200 

BELATION. 

See  CONBAKGUINITY. 

BEUGIOUS  SOCIETIES. 

See  Churches. 

BENT. 

1.  Rent  is  not  apportionable  between  the  executors  of  tenant  for  life, 
and  the  remainder-uien;  and  this,  notwitlistandiug  the  tenancy  tor 
life  is  created  as  a  provision  for  a  widow.    MarshaU  v.  Mo^eley,  '^^ 

BEFLEVIN. 

1.  When  a  sheriff  seizes  under  a  writ  of  replevin,  he  is  not,  before  the 
plaintiff's  sureties  have  justified,  bound  to  deliver  possession,  and  is 
not  an  insurer  of  the  absolute  safety  of  the  goods.  Moore  v.  Weiit- 
ercdt,  ...  .        .  .  108 

SALE. 

1.  On  a  sale  by  a  manufacturer,  there  is  an  implied  warrantry  tliat 
the  chattel  sold  is  free  from  any  latent  defect  resulting  from  the 
process  of  manufacture;  but  this  implied  warrantry  does  not  extend 
to  a  latent  defect  in  the  materials  used,  unless  it  be  proved,  or  can 
be  fairly  inferred,  that  the  vendor  knew  of  the  defect.  Hoe  v.  San- 
born,      .  ...»  652 

SAVINGS  BANK. 

1  A  regulation  of  a  savings  bank,  requiring  the  production  of  a 
depositor's  pass-book,  to  entitle  him  to  payment,  is  a  reasonable  one ; 
and  will  be  enforced,  even  against  an  administrator,  who  makes 
no  excuse  for  its  non-production.  Warlius  v.  Bowery  8aving» 
Bank, 544 

■ 

SEAWOBTHINESS. 

1.  If  a  vessel  liave,  in  fact,  a  competent  sailing-master,  she  is  not  un- 
sea worthy,  though  the  registered  master  have  no  nautical  skill,  and 
act  only  as  supercargo:  the  act  of  congress,  in  relation  to  the 
registry  of  vessels,  has  no  effect  upon  the  contract  of  insurance,  in 
that  respect.     Draper  y,  Commerciallns.  Co.,      .        .        .        878 

gEBVTTUDE. 

See  Easement 
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SET-OFF. 


1.  On  the  insolvency  of  a  mutual  insurance  company,  a  member 
thereof  cannot  set  off  against  his  note  given  for  premiums,  the 
amount  of  an  adjusted  loss,  payable  by  the  company.  The  pre- 
miums constitute  a  fund  for  the  benefit  of  all  the  creditors,  out  of 
wliicli  the  assured  is  only  entitled  to  a  pro  rata  dividend,  on  account 

of  his  loss.     Lawr&nce  v.  Ndson 158 

See  Sheriff,  8. 

SHERIFF. 

1.  When  a  sheriff  seizes  under  a  writ  of  replevin,  he  is  not,  before  the 
plaintiff's  sureties  have  justified,  bound  to  deliver  possession,  and  is 
not  an  insurer  of  the  absolute  safety  of  the  goods  ;  whether  he  has 
been  guilty  of  negligence  in  not  taking  proper  care  of  them,  is  a 
question  for  the  jury.     Moore  v.  Westeruelt,  ,        .        103 

2.  In  an  action  against  a  sheriff,  for  not  taking  due  care  of  a  cargo  of 
coal,  seized  on  a  writ  of  replevin,  the  bill  of  lading  is  not  evidence 
of  the  quantity  of  coal  on  board.         .....        7(2. 

8.  A  sheriff  levied  upon  sufficient  property  to  satisfy  his  execution;  an 
adverse  claim  being  made,  the  plaintiff  indemnified  him;  the  claim- 
ant then  replevied  the  goods,  giving  the  undertaking  required  by 
law  ;  but  failed  to  establish  title  to  them  ;  in  a  suit  against  the  sheriff 
for  not  returning  the  execution,  it  appeared,  that  the  goods  had 
been  eloigned  :  Jield,  that  it  was  the  duty  of  the  sheriff  to  have 
prosecuted  the  sureties  in  the  claimant's  undertaking,  without  an 
indemnity  from  the  plaintiff  in  the  execution;  and  that  he  could 
not  set  off  the  costs  of  the  replevin- suit  against  his  primdfaeie  lia- 
bility to  such  plaintiff.    Suoezey  v.  Latt,        ....        481 

SHEBIFF'S  SALE. 

t.  Tlio  statute  in  reference  to  the  notice  of  the  sale  of  real  estate  on 
execution,  is  complied  with,  by  a  publication  in  six  successive  num- 
bers of  a  weekly  newspaper,  though  the  first  publication  be  less  than 
six  weeks  prior  to  the  sale.     OleoU  v.  RMnwn,         .         .         It50 
See  EquTTABTiB  Mortgage,  2. 
Parol  Evidence. 

STATUTE. 

1.  The  governor  has  power  to  approve  a  bill,  after  the  adjournment 
of  the  legislature,  which  was  presented  to  him  within  ten  days  pre- 
viously thereto.    People  v.  Bouoen, 517 

STATUTE  OF  FRAUDS. 

t.  An  undertaking  in  writing  to  be  responsible  "  for  aU  sach  goods  bb 
A.  snou^d  buy  of  B."  indorsed  upon,  and  executed  at  the  same  time 
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with  a  contract  between  A.  and  B.  for  the  purchase  and  sale  of  the 
goods,  sufficiently  expresses  tlie  consideration  of  the  guarantee, 
within  the  statute  of  frauds.     Church  v.  Brown,        .  815 

2.  If  a  vendor  of  goods  deliver  in  part  payment,  the  chattel -note  of  a 
third  person,  and  guaranty  its  payment,  by  parol,  this  is  not  a  promise 
TO  answer  for  the  default  of  another,  within  the  statute  of  frauds. 
CardeUv.  McNid 336 

fi.  The  plaintiff  had  in  his  possession  a  canal-boat  belonging  to  A. 
upon  which  he  had  a  lien  for  repairs  ;  at  the  defendant's  request, 
and  on  his  verbal  promise  to  pay  the  amount  due  for  such  repairs, 
the  plaintiff  delivered  the  boat  to  A. :  hM,  that  the  promise  was 
void  under  the  statute  of  frauds.     MaUory  v.  CHUett,         .  412 

STATTTTB  OP  T.TMTTATIONS. 

See  Limitation. 

STOC£HOIiD£BS. 

1  In  an  action  against  a  stockholder  of  a  corporation,  upon  his  indi- 
vidual liability  for  its  debts,  a  bill  of  exchange  drawn  upon  it,  and 
accepted  by  its  president,  is  presumptive  evidence  that  it  was 
founded  upon  a  sufficient  consideration,  and  drawn  for  legitimate 
purposes.    Belmont  v.  Coleman,        .....  96 

SUBSCBIFTION. 

1.  An  agreement  to  give  towards  the  erection  of  a  church,  a  lease  of 
a  house  for  three  years,  which,  at  present  rent,  is  |>516,  held  to  be  a 
subscription  for  that  amount  of  money.     BaptUt  Society  v.  Bobin- 

SUBFLUSAGE. 

See  AssiGNHKNT,  2,  6. 


1.  Pot  the  purpose  of  taxation,  the  location  of  a  manufactoring  com- 
pany is  the  place  designated  in  its  certificate  of  incorporation  as  that 
where  the  operations  of  the  company  are  to  Lie  carried  on;  though  its 
principal  office  be  located  elsewhere.  Oswego  Starch  Factory  v. 
DoUoway,        .........         440 

2.  Under  the  act  of  1857,  c.  456,  the  stock  of  a  corporation,  for  the 
purpose  of  taxation,  is  to  be  assessed  at  its  actual  value.        .       icL 

TENDEB. 

1.  A  tender  of  the  principal  and  interest  of  a  mortgage^ebt,  at- any 
time  l^fore  foreclosure,  though  after  the  day  appointed  for  the  pay- 
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ment  thereof,  discliarges  tlie  lien  of  the  mortgage  ;  bai  the  debt  re- 
mains.   Kortright  ▼.  Cody, 343 

2.  In  such  case,  it  is  not  necessary,  that  the  tender  shoald  be  kept 
good  ;  nor,  in  a  foreclosure  suit,  is  it  requisite,  to  bring  the  money 
into  court,  since  the  land  is  discharged Id, 

8.  The  tender  of  a  deed  to  one  of  two  joint  purchasers  is  sufficient  to 
satisfy  the  obligation  of  the  vendor  ;  if  he  refuse  to  accept  no  fur- 
ther tender  is  requisite.     (Jarman  y.  PuiU,  5i7 

TIME. 

1.  The  statute  in  reference  to  the  notice  of  the  sale  of  real  estate  on 
execution,  is  complied  with,  by  a  publication  in  six  successive  num- 
bers of  a  weekly  newspaper,  though  the  first  publication  be  less 
than  six  weeks  prior  ta  the  sale.     OlcoU  v,  Sobiruon,      .        •      150 

TBIJSTEE. 

See  Manufactttbiko  Ck)MPAirr,  4-5. 

TBIJST  FOB  CBEBITOBS. 

1.  A  debtor  assigned  his  property  to  trustees,  for  the  benefit  of  his 
creditors  ;  tlie  trustees,  reciting  that  the  trusts  had  been  executed, 
when,  iu  fact,  there  were  unsatisfied  creditors,  reoonveyed  to  their 
assignor,  who  mortgaged  the  land  for  a  valuable  consideration,  to  one 
having  constructive  notice  of  the  trust :  hM,  that  the  mortgagee 
took  subject  to  the  trust ;  and  that  he  had  no  right  to  redeem  the 
land  from  a  purchaser  under  a  decree  for  its  enforcement,  by  paying 
the  claims  of  the  ceMtUi  que  tnut,    Brigg9  v.  Damt,        ,  674 

See  Assignment. 

ULTBA  VIBBS. 

See  Manupacturing  Cohpant,  8. 

USUBT, 

1.  If  an  agent  for  inyestment,  without  the  knowledge  of  his  principal, 
in  raakin<<  a  loan,  exact  a  commission  for  himself,  from  the  bor- 
rower, this  does  not  render  the  transaction  usurious,  nor  affect  the 
security  in  the  hands  of  the  lender.     Condit  v.  Baldwin,       .       219 

2.  The  payment  to  an  accommodation  indorser  of  a  sum  exceeding 
seven  per  cent,  for  the  loan  of  his  credit,  the  procuring  of  another 
indorser,  and  obtaining  a  discount  of  the  bill,  does  not  amount  to 
usury.     Van  Dmer  v.  IT&nte 541 

8.  Tlie  Code  has  not  relaxed  the  precision  required  in  stating  the 
defence  of  usurv:  an  answer  which  merely  avers  ufTiry,  in  general 
terms,  is  deemed  frivolous,  on  a  motion  for  judgment.  Jfanmng  v. 
Vlfier, .       W 
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VASIANCE. 

See  AFFSAii,  4r-6. 
Dbceit,  2. 
Misnomer. 

VENDOB'  AND  FUBCHASEB. 

1.  The  tender  of  a  deed  to  one  of  two  joint  parchaserB  is  sufficient  to 
satisfy  tlie  obligation  of  the  vendor ;  if  lie  refuse  to  accept,  no  fur- 
ther tender  is  requisite.     Ca/rman  v.  PuUz^         .         .        .         547 

VERDICT. 

1.  Where  a  yerdict  is  taken  subject  to  the  opinion  of  tlie  court,  it  majr 
'be  supported  upon  any  tlieory  consistent  with  the  facts,  though  not 
suggested  by  the  pleadings.     Oneida  BamJc  v.  Ontario  Bank^       490 

WAIVEB. 

1.  A  party  entitled  to  payment^  on  the  delivery  of  each  wagon-loal  of 
goods,  does  not  waive  that  right,  by  frequent  deliveries,  without  ex  - 
acting  payment.     Gardner  v.  Clark,         ....        899 

2.  Where  the  defendant  had  contracted  to  sell  and  deliver  rye,  corn 
and  oats,  at  stipulated  prices,  on  security  being  given  for  payment : 
and  he  delivered  the  rye,  without  exacting  security,  and  reoeive<i 
payment  therefor  ;  it  was  held,  that  he  was  not  justified  in  refusing 
to  deliver  the  other  grain,  on  the  ground  that  the  plaintiffs'  failure 
to  give  security  had  discharged  the  contract.  The  defendant's  con- 
duct was  a  waiver  as  to  the  rye  delivered,  and  the  plaintiffs  were 
entitled  to  a  performance  of  the  residue  of  the  contract,  on  tender- 
ing security.    Comtoell  v.  Haight,        .  ...       462 

WABBAITFY. 

1.  On  a  sale  by  a  manufacturer,  there  is  an  implied  warranty  that  the 
chattel  sold  is  free  from  any  latent  defect  resulting  from  the  process 
of  manufacture;  but  this  implied  warranty  does  not  extend  to  a 
latent  defect  in  the  materials  used,  unless  it  be  proved,  or  can  be 
fairly  inferred,  that  the  vendor  knew  of  the  defect.  Hoe  v.  San- 
horn,        ...         .         .         .         ....        552 

WATEB-COUBSE. 

1.  The  diversion  of  a  water-course,  in  the  absence  of  affirmative 
evidence  to  the  contrary,  is  presumed  to  be  in  hostility  to  the  rights 
of  the  reputed  owners  ;  and  no  acquiescence,  short  of  twenty  years, 
will  repel  such  presumption,  nor  authorize  the  presumption  either 
of  grant  or  license.     Hniqht  v.  Priee, 241 

2.  In  an  action  for  dama^res  for  the  diversion  of  a  wat-er-course,  a  law- 
ful erection  by  the  plaintiff  upon  his  own  land,  calculated  to  lessen 
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the  injury,  but  wliicli,  in  fact,  added  to  it,  is  no  defence,  if  it  woald 
have  (M*ca8ioned  no  damage,  liad  the  channel  remained  in  its  nat- 
ural condition.        .......  .        Id, 

WITNESS. 

1.  A  prisoner  may  be  convicted  on  the  uncorroborated  testimony  of 
an  accomplice.     PtapUi  v.  JJoyle,        .....  578 

2.  The  failure  of  the  prisoner  to  contradict  the  witness  in  respect  to  a 
statement  which  it  was  apparently  in  his  power  to  explain,  is  proper 
for  the  consideration  of  the  jury,  as  a  taci^  corroboration 
thereof.  .    *   .        .  ,•/(/. 
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PBIVATE  STATUTE. 

See  Rbcital,  2. 

naOMISSOBY  NOTE. 

1.  If  a  note  be  dishonoured  on  Satardar,,  and  the  bank  where  it  in 
made  payable,  and  to  which  it  has  been  forwarded  for  collection, 
with  an  indorsement  in  blank,  not  being  able  to  ascertain  the 
indorser's  residence,  mail  notice  to  its  principal,  the  bank  which 
is  the  holder  thereof,  on  the  following  Monday,  and  the  latter  bank 
(which  had  not  indorsed  the  note  to  the  former),  on  the  next  day 
after  receiving  snch  notice,  mail  it  to  the  indorser,  the  latter  is  duly 
charged.     Farmerg^  Bank  of  Bridgeport  v.  VaU,         ,        .        485 

PUBUC  COITTBACT. 

1.  If  a  municipal  corporation,  by  its  own  act,  cause  the  work  done 
by  a  contractor  to  be  more  expensive  than  it  otherwise  would  have 
been,  according  to  the  terms  of  the  original  contract,  it  is  liable  to 
him  for  the  extra  work.     Messenger  v.  Buffalo,         .         .  196 

QUANTITYy  EVIDENCE  OF. 

See  Bill  of  Ladinq. 

BAIUEtOAD  COllPANT. 

See  Enginekb. 


1.  A  receipt,  signed  by  a  mortgagee,  is  not,  per  se,  sufficient  evidence 
that  the  money  was  paid  at  the  time  it  bears  date,  as  against  a  bond 
flde  assignee  of  the  mortgage.     Foster  v.  Beats,  247 

BEdTAL. 

1.  A  recital  of  title,  in  an  ancient  will,  is  not,  in  general,  evidence 
against  third  persons,  not  claiming  under  it,  unless  accompanied  by 
proof  of  a  long-continued  and  undisputed  possession  in  accordance 
with  it.     McKinnon  v.  Bliss 206 

2.  The  recitals  in  a  private  statute  are  evidence  that  the  facts  were  so 
represented  to  the  legislature,  but  not  of  their  actual  existence,  as 
against  strangers ,         Id, 


BS!DEMFnON. 

See  Trust  fou  Creditobs. 

BEFORMATION  OF  DEED. 

1.  In  ejectment  for  land  claimed  under  a  sheriff's  deed,  parol  evidence 
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is  admissible,  for  the  purpose  of  reforming  the  deed,  that  the  sheriff, 
at  the  sale,  expressly  excepted  it  out  of  a  larger  tract.  Bartlett  v. 
Juddf        ...•...•••.     200 

BELATION. 

See  COKBAKGUINITY. 

BEUGIOUS  SOCIETIES. 

See  Churches. 

BENT. 

1.  lient  is  not  apportionable  between  the  executors  of  tenant  for  life, 
and  the  remainder-men;  and  this,  notwithstanding  the  tenancy  tur 
life  is  created  us  a  provision  for  a  widow.    MartthaU  v.  Moseiey,  2bO 

BEFLEVIN. 

1.  When  a  sheriff  seizes  under  a  writ  of  replevin,  he  is  not,  before  the 
plaintiff's  sureties  have  justified,  bound  to  deliver  possession,  and  is 
not  an  insurer  of  the  absolute  safety  of  the  goods.  Moore  v.  West- 
ercelt,  ...  .        .  .  108 


1.  On  a  sale  by  a  manufacturer,  there  is  an  implied  warrantry  tliat 
the  chattel  sold  is  free  from  any  latent  defect  resulting  from  the 
process  of  manufacture;  but  this  implied  warrantry  does  not  extend 
to  a  latent  defect  in  the  materials  used,  unless  it  be  proved,  or  can 
be  fairly  inferred,  that  the  vendor  knew  of  the  defect.  Mae  v.  San- 
born,      ,  .        .        ,        ,  552 

SAVINGS  BANK. 

1  A  regulation  of  a  savings  bonk,  requiring  the  production  of  a 
depositor's  pass-book,  to  entitle  him  to  payment,  is  a  reasonable  one  ; 
and  will  be  enforced,  even  against  an  administrator,  who  makes 
no  excuse  for  its  non-production.  Warhus  v.  Bovoery  SavingB 
Bank, 544 

■ 

SEAWOBTHINESS. 

1.  If  a  vessel  have,  in  fact,  a  competent  sailing-master,  she  is  not  nn- 
seaworthy,  though  the  registered  master  have  no  nautical  skill,  and 
act  only  as  supercargo:  the  act  of  congress,  in  relation  to  the 
registry  of  vessels,  has  no  effect  upon  the  contract  of  hisarance,  in 
that  respect.    Draper  v.  Commercial  Ins.  Co.,      .        .        .        878 

SEBVITUDB. 

See  Easement 
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SET-OFF. 


1.  On  tbe  insolvency  of  a  mutual  insurance  company,  a  member 
thereof  cannot  set  off  against  liis  note  given  for  premiums,  the 
amount  of  an  adjusted  l<i9S,  payable  by  the  company.  The  pre- 
miums constitute  a  fund  for  the  benefit  of  all  the  creditors,  out  of 
wliich  the  assured  is  only  entitled  to  a  'pro  raJta  dividend,  on  account 

of  his  loss.     Latorence  v.  HeUon, 158 

See  Sheriff,  8. 

SHERIFF. 

1.  When  a  sheriff  seizes  under  a  writ  of  replevin,  he  is  not,  before  tlie 
plaintiff's  sureties  have  justified,  bound  to  deliver  possession,  and  Is 
not  an  insurer  of  the  absolute  safety  of  the  goods  ;  whether  he  has 
been  guilty  of  negligence  in  not  taking  proper  care  of  them,  is  a 
question  for  the  jury.     Moore  v.  WesUriielt,  .        .        103 

2.  In  an  action  against  a  sheriff,  for  not  taking  due  care  of  a  cargo  of 
coal,  seized  on  a  writ  of  replevin,  the  bill  of  lading  is  not  evidence 
of  the  quantity  of  coal  on  board.  .....        /(2. 

8.  A  sheriff  levied  upon  sufficient  propsrty  to  satisfy  his  execution;  an 
adverse  claim  being  made,  the  plaintiff  indemnified  him;  the  claim- 
ant then  replevied  the  goods,  ^ving  the  undertaking  required  by 
law ;  but  failed  to  establish  title  to  them  ;  in  a  suit  against  the  sheriff 
for  not  returning  the  execution,  it  appeared,  that  the  goods  had 
been  eloigned  :  Jiddt  that  it  was  the  duty  of  the  sheriff  to  have 
prosecuted  the  sureties  in  the  claimant's  undertaking,  without  an 
indemnity  from  the  plaintiff  in  the  execution;  and  that  he  could 
not  set  off  the  costs  of  the  replevin- suit  against  his  primdfctde  lia- 
bility to  such  plaintiff.     8u>ezey  v.  Lott,        ....        481 

SHEBIFF'S  SAIiE. 

t.  Tlip  statuto  in  reference  to  the  notice  of  the  sale  of  real  estate  on 
exocution,  is  complied  with,  by  a  publication  in  six  successive  num- 
bers of  a  weekly  newspaper,  though  the  first  publication  be  less  than 
six  weeks  prior  to  the  sale.     Oleott  v.  Robinson,  ,         .         150 

See  Equitable  Mortqaqb,  2. 
Parol  Evideivce. 

STATUTE. 

1.  The  governor  has  power  to  approve  a  bill,  after  the  adjournment 
of  the  legislature,  which  was  presented  to  him  within  ten  days  pre- 
viously thereto.     People  v.  Bowen 517 


ITT 


UTE  OF  FRAUDS. 

1.  An  undertaking  in  writing  to  be  responsible  "  for  all  sach  goods  as 
A  should  buy  of  B."  indorsed  upon,  and  executed  at  the  same  time 
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with  a  contract  between  A.  and  B.  for  the  purchase  and  sale  of  the 
goods,  sufficiently  expresses  the  consideration  of  the  guarantee, 
within  the  statute  of  frauds.     Church  v.  Brown,        ,  815 

2.  If  a  vendor  of  goods  deliver  in  part  payment,  the  chattel-note  of  a 
third  person,  and  guaranty  its  payment,  by  parol,  this  is  not  a  promise 
to  answer  for  the  default  of  another,  within  the  statute  of  frauds. 
CardeUv.  McNid 386 

H.  The  plaintiff  had  in  his  possession  a  canal-boat  belonging  to  A. 
upon  which  he  had  a  lien  for  repairs  ;  at  the  defendant's  request, 
and  on  his  verbal  promise  to  pay  the  amount  due  for  such  repairs, 
the  plaintiff  delivered  the  boat  to  A. :  h>eld,  that  the  promise  was 
void  under  the  statute  of  frauds.     MaUory  v.  OiUettf         .      ^412 

STATUTE  OF  LDOTATIONS. 

See  Limitation. 


1  In  an  action  against  a  stockholder  of  a  corporation,  upon  his  indi- 
vidual liability  for  its  debts,  a  bill  of  exchange  drawn  upon  it,  and 
accepted  by  its  president,  is  presumptive  evidence  that  it  was 
founded  upon  a  sufficient  consideration,  and  drawn  for  legitimate 
purposes.    Belmont  v.  Coleman,        .....  96 

SITBSCBIPTION. 

1.  An  agreement  to  give  towards  the  erection  of  a  church,  a  lease  of 
a  house  for  three  years,  which,  at  present  rent,  is  $516,  held  to  be  a 
subscription  for  that  amount  of  money.  Baptist  Society  v.  Bobin- 
mm, ,        ....       284 

SUBPLUSAaE. 

See  Assignment,  2,  6. 


1.  ^or  the  purpose  of  taxation,  the  location  of  a  manufactaring  com- 
pany is  the  place  designated  in  its  certificate  of  incorporation  as  that 
where  the  operations  of  the  company  are  to  be  carried  on;  though  its 
principal  office  be  located  elsewhere.  Otwego  Starch  Factory  v. 
DcUoway^        ....  .         •         440 

3.  Under  the  act  of  1857,  c.  456,  the  stock  of  a  corporation,  for  the 
purpose  of  taxation,  is  to  be  assessed  at  its  actual  Talue.        .       Id. 

TENDEB. 

1 .  A  tender  of  the  principal  and  interest  of  a  mortgage^debt,  ai;*  any 
time  l^efore  foreclosure,  though  after  the  day  appointed  for  the  pay- 
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ment  thereof,  disclmrges  tlie  lien  of  the  mortgage  ;  bat  the  debt  re- 
mains.   Kortright  ▼.  Cody, B43 

2.  In  such  case,  it  is  not  necessary,  that  the  tender  should  be  kept 
good  ;  nor,  in  a  foreclosure  suit,  is  it  requisite,  to  bring  the  monej 
into  court,  since  the  land  is  discharged.        ....         Id, 

8.  The  tender  of  a  deed  to  one  of  two  joint  purchasers  is  sufficient  to 
satisfy  the  obligation  of  the  vendor  ;  if  he  refuse  to  accept  no  fur- 
ther tender  ia  requisite.     CktrtMin  v.  Pute,  547 

TIME. 

1.  The  statute  in  reference  to  the  notice  of  the  sale  of  real  estate  on 
execution,  is  complied  with,  by  a  publication  in  six  successive  num- 
bers of  a  weekly  newspaper,  though  the  first  publication  be  less 
than  six  weeks  prior  to  the  sale.     Oleott  v.  Bobinionf      .        •      150 

TRUSTEE. 

See  Manufacttjbino  Company,  4-5. 

TBIJST  FOB.  CBEDITOB8. 

1.  A  debtor  assigned  his  property  to  trustees,  for  the  benefit  of  his 
creditors  ;  the  trustees,  reciting  that  the  trusts  had  been  executed, 
when,  iu  fact,  there  were  unsatisfied  creditors,  reconveyed  to  their 
assignor,  who  mortgaged  the  land  for  a  valuable  consideration,  to  one 
having  constructive  notice  of  the  trust :  hM^  that  the  mortgagee 
took  subject  to  the  trust ;  and  that  he  had  no  right  to  redeem  the 
land  from  a  purchaser  under  a  decree  for  its  enforcement,  by  paying 
the  claims  of  the  cestuU  que  trust,    Brigg*  v.  Davis,        .  574 

See  ASSIGNHEITT. 

TJIiTBA  VIBES. 

See  MANUFACTtTRmo  Cohpaky,  8. 

USUBY. 

1.  If  an  agent  for  investment,  without  the  knowledge  of  his  principal, 
in  making  a  loan,  exact  a  commission  for  himself,  from  the  bor- 
rower, this  does  not  render  the  transaction  usurious,  nor  affect  the 
security  in  the  hands  of  the  lender.     Condit  v.  BcUdmn,       .       219 

2.  The  payment  to  an  accommodation  indorser  of  a  sum  exceeding 
seven  per  cent  for  the  loan  of  his  credit,  the  procuring  of  another 
indorser,  and  obtaining  a  discount  of  the  bill,  does  not  amount  to 
nsury.     Van  Duzer  v.  ffmne, 541 

8.  Tlie  Code  has  not  relaxed  the  precision  required  in  stating  the 
defence  of  usurv:  an  answer  which  merely  avers  n^nry,  in  general 
terms,  is  deemed  frivolous,  on  a  motion  for  judgment.  Manning  v. 
Tyler, .567 
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VASIANdS. 

See  Afpbal,  4r4. 
Dbcett,  2. 
Misnomer. 

VENDOB'  AND  FUBCHABES. 

1.  The  tender  of  a  deed  to  one  of  two  joint  parchaaeis  is  sufficient  to 
satisfy  the  obligation  of  the  vendor  ;  if  he  refuse  to  accept,  no  fur- 
ther  tender  is  requisite.     Ca/rman  v.  PuU^         .         .        .         647 

VEBDICT. 

1.  Where  a  yerdict  is  taken  subject  to  the  opinion  of  the  court,  it  toaj 
'be  supported  upon  anj  theory  consistent  with  the  facts,  though  not 
suggested  by  the  pleadings.     Oneida  Bank  ▼.  Ontario  Bank,       400 

WAIVER. 

1.  A  party  entitled  to  payment,  on  the  delivery  of  each  wagon-loal  of 
goods,  does  not  waive  that  right,  by  frequent  deliveries,  without  ex  - 
acting  payment.     Gardner  v.  Glarky         ....        899 

2.  Where  the  defendant  had  contracted  to  sell  and  deliver  rye,  com 
and  oats,  at  stipulated  prices,  on  security  l>eing  given  for  payment ; 
and  he  delivered  the  rye,  without  exacting  security,  and  reoeive<l 
payment  therefor  ;  it  was  held,  that  he  was  not  justified  in  refusing 
to  deliver  the  other  grain,  on  the  ground  that  the  plaintifite'  failure 
to  give  security  had  discharged  the  contract.  The  defendant's  con- 
duct  was  a  waiver  as  to  the  rye  delivered,  and  the  plaintiffs  were 
entitled  to  a  performance  of  the  residue  of  the  contract,  on  tender- 
ing security.     C^ymmll  v.  Haight,         .  ...       462 

WABBAITTY. 

1.  On  a  sale  by  a  manufacturer,  there  is  an  implied  warranty  that  the 
chattel  sold  is  free  from  any  latent  defect  resulting  from  the  process 
of  manufacture;  but  this  implied  warranty  does  not  extend  to  a 
latent  defect  in  the  materials  used,  unless  it  be  proved,  or  can  be 
fairly  inferred,  that  the  vendor  knew  of  the  defect.  Iloe  v.  San- 
ham,        552 

WATER-COUBSE. 

1.  The  diversion  of  a  water-course,  in  the  absence  of  affirmative 
evidence  to  the  contrary.  Is  presumed  to  be  in  hostility  to  the  rights 
of  the  reputed  owners  ;  and  no  acquiescence,  short  of  twenty  years, 
will  repel  such  presumption,  nor  authorize  the  presumption  either 
of  grant  or  license.     Hniqht  v.  Prire 241 

2.  In  an  action  for  dama^res  for  the  diversion  of  a  wat«r-course,  a  law- 
ful erection  by  the  plaintiff  upon  his  own  land,  calculated  to  lessen 
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the  injury,  but  whirli,  in  fwi.  added  to  it,  is  do  defence,  if  it  would 
liave  (M'cujtioned  no  damage,  had  the  chaxmel  remained  in  its  nat- 
ural condition.        .......  ,        Id, 

WITNESS. 

1.  A  prisoner  may  l)e  convicted  on  the  unconobonited  testimony  of 
an  accomplice.     Ptojjlvi  v.  Doyle,        ...         .        .  578 

2.  The  failure  of  the  prisoner  to  contradict  the  witness  in  respect  to  a 
statement  which  it  was  apparently  in  his  power  to  explain,  is  proper 
for  the  consideration  of  the  jury,  as  a  taci^  corroboration 
thereof.  .    *   .        .  ../(/. 
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